To be amended for the UK Courts

name

street address 

Phoenix, Arizona 85007

Phoenix Justice Court

	“State of Texas” aka ____________ #*****



plaintiff,


vs.

name,



defendant
	)

)

)

)

) 

)

)
	Case #

Motion to strike/dismiss complaint and request for full finding of fact and conclusions of law



Now Comes _______________, alleged defendant, by special appearance, not submitting to the court’s jurisdiction, who hereby moves this court to strike/dismiss the complaint filed by _________________#***, for failure to present a cause of action or crime.  Failure to present the court a case deprives the court of jurisdiction.  Grounds are further set forth below.  The court is further requested to provide a full-findings of fact and conclusions of law if the court denies this motion.


1.  No case, crime or cause of action.  The foundation for the court’s jurisdiction is the purpose of American government itself, this is in the Declaration of Independence of 1776:

“We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness. — That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed..." (emphasis added). 


This is applicable to Texas governments through the Texas Annexation of 1845.  This is also shown in several other state constitutions regarding the establishment of American governments: “governments…are established to protect and maintain individual rights.”  See Arizona, Washington and Minnesota. 


This is why to have a case or cause of action; a plaintiff must plead the violation of a legal right:

“the duty of this court, as of every judicial tribunal, is limited to determining rights of persons or of property, which are actually controverted in the particular case before it.”  Tyler v. Judges of the Court of Registration, 179 U.S. 405, 21 SCt. 206, 208.


The basic elements of a case or cause of action are the violation of a legal right and loss or harm.  The alleged plaintiff, a legal fiction at best, ostensibly acting through  ____________ #***, has not pled any violation of a legal right or harm.  Texas courts, like other American courts are limited to only cases, see Texas constitution, article V, sections eight.  Under Texas law, there is no cause of action or case:

“It is too elementary that injury must be plead and proved before a cause of action arises to require the citation of authorities.”  Whitesboro Nat. Bank v. Wells, 182 S.W.2d 516, 518.


This includes proceedings like these allegedly criminal in nature:

"Wigmore explains the American concept of the corpus delecti rule thus:

[Every crime] reveals three component parts, first, the occurrence of the specific kind of injury or loss (as in homicide, a person deceased; in arson, a house burnt; in larceny, property missing); secondly, somebody's criminality (in contrast, e.g., to accident) as the source of the loss,--these two together involving the commission of a crime by somebody; and thirdly, the accused's identity as the doer of the crime.

In most American jurisdictions, including Texas, the corpus delecti rules requires some corroboration of the first two elements-an injury or loss and a criminal agent..."  Salazar v. State, 86 S.W.3d 640, 645.

Even if the absurd claim is made harm is not a necessary element of a real crime, the complaint is still fatally flawed as there is no accusation alleged defendant violated any one’s legal rights.


It is fundamental that an adversary proceeding requires true adversaries.  There are not true adversaries because Mr. _____ is not accused of causing anything, real or imagined.


2.  No corpus delecti.  The corpus delecti is the “body of the crime” itself.  Virtually every American jurisdiction agrees it’s an absolutely essential element of any crime and is consistent with the stated purpose of American governments:

"In every criminal trial, the prosecution must prove the corpus delecti, or the body of the crime itself - i.e., the fact of injury, loss or harm, and the existence of a criminal agency as its cause."  People v. Sapp, 73 P.3d 433, 467 (Cal. 2003) [quoting People v. Alvarez, (2002) 27 Cal.4th 1161, 1168-1169, 119 Cal.Rptr.2d 903, 46 P.3d 372.] (Calif).

"In defining 'corpus delecti' Wharton says: 'It is made up of two elements: (1) That a certain result has been produced...(2) That some one is criminally responsible for the result..."  McVeigh v. State, 53 S.E.2d 462, 469 (Georgia).

"In order to prove that a crime occurred, the State must prove beyond a reasonable doubt: (1) the basic injury..., (2) the fact that the basic injury was the result of a criminal, rather than a natural or accidental cause..."  State v. Libero, 83 P.3d 753, 763 (2003), [quoting State v. Dudoit, 55 Haw. 1, 2, 514 P.2d 373, 374 (1973)] (Hawaii).

“Occurrence of injury or loss, and its causation by criminal conduct, are termed the “corpus delecti.”  People v. Assenato, 586 N.E.2d 445, 448, 166 Ill.Dec. 487, 490. (Illinois).

"While the corpus delecti must be proved beyond a reasonable doubt...it may be established by circumstantial evidence..."  James v. State, 248 A.2d 910, 912. (Maryland)

“Criminal responsibility is imposed on the basis of the intentional doing of an act with awareness of the probability that the act will result in substantial damage, regardless of whether the injury turns out to be minor or insignificant.”  Com. v. Ruddock, 520 N.E.2d 501.  (Massachusettes)

“The term “corpus delecti” embraces occurrence of loss or injury and criminal causation thereof.”  State v. Hill, 221 A.2d 725, 728, 47 N.J. 490.  (New Jersey)

“It has long been fundamental to the criminal jurisprudence of this Commonwealth that a necessary predicate to any conviction if proof of the corpus delecti, i.e., the occurrence of any injury or loss and someone's criminality as the source of this injury or loss.  See Commonwealth v. Burns, 490 Pa. 619, 627, 187 A.2d 552, 556-557 (1963); Commonwealth v. Turza, 340 Pa. 128, 133, 16 A.2d 401, 404 (1940)."  Commonwealth v. Maybee, 239 A.2d 332, 333.  (Pennsylvania)

“The corpus delecti of a crime consists of two elements: (1) the fact of the injury or loss or harm, and (2) the existence of a criminal agency as its cause [citations omitted] there must be sufficient proof of both elements of the corpus delecti beyond a reasonable doubt.”  29A American Jurisprudence Second Ed., Evidence § 1476.

"Corpus delecti means the body or substance of the crime charged.  27 Wharton's Criminal Law 142 (14th ed. 1978).  It consists of two elements: a criminally prohibited injury and a criminally prohibited act as its cause."  Fontenot v. State, 881 P.2d 69, 77 (Okl.Cr. 1994).

And of course Texas as cited above in Salazar v. State, 86 S.W.3d 640, 645.


This is not the same as the “corpus delecti rule” which is not an element of the alleged crime, but a procedural rule.

There is no corpus delecti pled in the complaint.  Without a corpus delecti there is no crime:

“Component parts of every crime are the occurrence of a specific kind of injury or loss, somebody’s criminality as source of the loss, and the accused’s identity as the doer of the crime; the first two elements are what constitutes the concept of “corpus delecti.”  U.S. v. Shunk, 881 F.2d 917, 919 C.A. 10 (Utah).

3.  Lack of jurisdiction.  Because there is no corpus delecti, there is no crime.  Yes, there is a so-called “crime” alleged on paper, but the allegation fails to meet every legal standard of what a crime or case is.  Also, because American governments are established for the sole purpose of protecting rights, a true crime or case requires the violation of a legal right.  Alleged defendant is not accused of violating anyone’s legal rights, therefore, there is no crime/case or cause of action pled and the court has no jurisdiction.

Conclusion
Because the plaintiff has failed to allege the required elements of a cause of action/crime and there is no corpus delecti, the Court has no jurisdiction.  As such, the court should either strike the complaint filed against alleged defendant or dismiss it.  

Submitted this ___ day of _______ 2010.

_________________________________

name
Certificate of service
This is to certify that a true and correct copy of the foregoing has been mailed this ___ day of ___________ 2010, to the plaintiff at the following address:

Name 

P.O. Box 

Phoenix, Arizona 85007

_________________________________

name

Proposed order 
United States District Court

District of Arizona

	United States



plaintiff,


vs.

Joe Schmoe,



defendant
	)

)

)

)

) 

)

)

)

)
	Case #**************

ORDER


This matter, having come before the Court on defendant’s motion to dismiss; the Court being fully advised of the premises and good cause appearing, it is hereby ORDERED granting defendant’s motion to dismiss.

_________________________


Date:

Judge of the District Court

