
DAILY 

D 

The fourth letter of the English alphabet. It D. W. I. In genealogical tables, a common abo 
is used as an abbreviation for a number of words, breviation for "died without issue." 
the more important and usual of which are as . DA TUA DUM TUA SUNT, POST MORTEM 
follows: TUNC TUA NON SUNT. 3 BuIst. 18. Give the 

1. Digestum, or Digesta, that is, the Digest or things which are yours whilst they are yours; aft· 
Pandects in the Justinian collections of the civil er death they are not yours. 
law. Citations to this work are sometimes indio 
cated by this abbreviation, but more commonly by 
"Dig." 

2. Dictum. A remark or observation, as in the 
phrase "obiter dictum," ( q. v. ) .  

3. Demissione. "On the demise." An action 
of ejectment is entitled "Doe d. Stiles v. Roe; "  
that is, "Doe, o n  the demise o f  Stiles, against 
Roe." 

4. "Doctor." . As in the abbreviated forms of 
certain academical degrees. "M. D.," "doctor of 
medicine ;"  "LL.D.," "doctor of laws; "  "D. C. L.," 
"doctor of civil law." 

5. "District." Thus, "U. S. Cir. Ct. W. D. Pa." 
stands for United States Circuit Court for the 
Western District of Pennsylvania. 

6. "Dialogue." Used only in citations to the 
work called "Doctor and Student." 

In the Roman system of notation, this letter 
stands for five hundred; and, when a horizontal 
dash or stroke is placed above it, it denotes five 
thousand. 
D. B. Defined as day book, double biased, double 
breasted and, if capitalized, it means Doomsday 
Book, though there is no authoritative definition 
of d/b or d/b/a as a symbol or abbreviation in 
a legal document. City of St. Louis v. Stubley, 
Mo.App., 154 S.W.2d 407, 410. 
D. B. A. Abbreviation for "doing business as." 
Lieberman v. Atlantic Mut. Ins. Co., 385 P.2d 53, 
55, 62 Wash.2d 922. 
D. B. E. An abbreviation for de bene esse, (q. v.J . 

D. B. N. An abbreviation for de bonis non; de­
scriptive of a species of administration. 

D. C. An abbreviation standing either for "Dis­
trict Court," or "District of Columbia." 

D. E. R. I. C. An abbreviation used for De ea re 
ita censuere, (concerning that matter have so de. 
creed, ) in recording the decrees of the Roman 
senate. Tayl. Civil Law, 564, 566. 

D. J. An abbreviation for "District Judge." 

D. P. An abbreviation for Domus Procerum, the 
house of lords. 

D. S. An abbreviation for "Deputy Sheriff." Jones 
County Land Co. v. Fox, 120 Miss. 798, 83 So. 241, 
242. 

DABIS? DABO. Lat. (Will you give? I will 
give. ) In the Roman law. One of the forms of 
making a verbal stipulation. Inst. 3, 15, 1; Bract. 
fo1. 15b. 

DACION. In Spanish law. The real and effective 
delivery of an object in the execution of a contract. 
DACTYLOGRAPHY. Dactylography is the scien­
tific study of finger prints as a means of identi­
fication. State v. Steffen, 210 Iowa, 196, 230 N.W. 
536, 537, 78 A.L.R. 748. 

DAGGE. A kind of gun. 1 How. State Tr. 1124, 
1125. 
DAGGER. Any straight knife, worn on person 
and capable of infiicting death, except pocket 
knife. Dagger is a generic term covering dirk, stile 
etto, poniard, etc. People v. Syed Shah, 91 Cal. 
App. 716, 205 P.2d 1081, 1083. 

DAGUS, or DAIS. The raised floor at the upper 
end of a hall. 

DAILY. Every day; every day in the weel{ ; 
. every day in the week except one. A newspaper 

which is published six days in each week is a 
"daily" newspaper. Richardson v. Tobin, 45 Cal. 
30 ; Tribune PUb. Co. v. Duluth, 45 Minn. 27, 47 
N.W. 309 ; City of Bellingham v. Bellingham Pub. 
Co., 116 Wash. 65, 198 P. 369 ; State ex ret Item 
Co. v. Commissioner of Public Finances of City of 
�ew

, 
Orleans, 161 La. 915, 109 So. 675, 676 . .  

DAILY BALANCES, AVERAGE DAILY BAL· 
ANCE. In school depository law. "Daily bal· 
ances" means the various balances for the dift'er. 
ent days in the period for which interest is to be 
paid, and the "average daily balance" for the in· 
terest period means the sum of these daily bal· 
ances divided by the number of days in the inter· 
est period. Jones v. Marrs, 114 Tex. 62, 263 S.W. 
570, 574. 

DAILY OCCUPATION. The same as "usual oc­
cupation". International Brotherhood of Boiler 
Makers, Iron Shipbuilders & Helpers of America 
v. Huval, 133 Tex. 136, 126 S.W.2d 476, 478. 

DAILY RATE OF PAY. As used in Workmen's 
Compensation Law. Means one-sixth of the aver· 
age weekly earnings of the employee during a 
six-day week. Boyett v. Urania Lumber Co., 8 La. 
App. 132, 133. 

D. S. B. An abbreviation for debitum sine brevi DAILY WAGES. As used in statute authorizing 
or debit sans breve. 

' 
compensation for loss of an eye, means amount 
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which could be earned by working ordinary num­
ber of hours, irrespective of enforced idleness dur­
ing working hours and overtime employment. 
Carlson v. Condon-Kiewit Co., 135 Neb. 587, 283 
N.W. 220, 221. 

DAIRY. An establishment for the sale or dis­
tribution of milk or milk products. State v. Mc­
Cosh, 134 Neb. 780, 279 N.W. 775, 777. 

DARER, or DIKER. Ten hides. Blount. 

DALE and SALE. Fictitious names of places, us­
ed in the English books, as examples "The manor 
of Dale and the manor of Sale, lying both in 
Vale." 

DALUS, DAILUS, DAILIA. A certain measure 
of land; such narrow slips of pasture as are left 
between the plowed furrows in arable land. Cow­
ell 

DAM. A construction of wood, stone, reinforced 
concrete or other materials, made across' a stream 
for the purpose of penning back the waters. This 
word is used in two different senses. It properly 
means the work or structure, raised to obstruct 
the flow of the water in a river ; but, by a well­
settled usage, it is often applied to designate the 
pond of water created by this obstruction. Burn­
ham v. Kempton, 44 N.H. 89 ; Colwell v. Water 
Power Co., 19 N.J.Eq. 248; Mining Co. v. Hancock, 
101 Cal. 42, 31 P. 112 ; State ex reI. Priegel v. 
Northern States Power Co., 242 Wis. 345, 8 N.W. 
2d 3�O, 352. 

DAMAGE. Loss, injury, or deterioration, caused 
by the negligence, design, or accident of one per· 
son to another, in respect of the latter's person 
or propeny. The word is to be distinguished from 
its plural, -"damages,"-which means a compen­
sation in money for a loss or damage. An injury 
produces a right in them who have suffered any 
damage by it to demand reparation of such dam­
age from the authors of the injury. By damage, 
we understand every loss or diminution of what 
is a man's own, occasioned by the fault of anoth· 
er. 1 Ruth. Inst. 399. 

The harm, detriment, or loss sustained by rea· 
son of an injury. Yazoo & M. V. R. Co. v. Fields, 
188 Miss. 725, 195 So. 489, 490. 

Synonymous with "condemnation money." State v. 
Hale, Tex.Civ.App., 96 S.W.2d 135, 139. "Injury". Dohr­
ing v. Kansas City, 228 Mo.App. 519, 71 S.W.2d 170, 171. 
"Loss." GUnz v. State, 70 N.D. 776, 298 N.W. 238, 239; 
Wells v. Thomas W. Garland, Inc., Mo., 39 S. W.2d 409, 411. 

DAMAGE·CLEER. A fee assessed of the tenth 
part in the common pleas, and the twentieth part 
in the queen's bench and exchequer, out of all 
damages exceeding five marks recovered in those 
courts, in actions upon the case, covenant, tres· 
pass, etc., wherein the damages were uncertain ; 
which the plaintiff was obliged to pay to the pro­
thonotary or the officer of the court wherein he 
recovered, before he could have execution for the 
damages. This was originally a gratuity given to 
the prothonotaries and their clerks for drawing 
special writs and pleadings; but it was taken 

away by statute, since which, if any officer in 
these courts took any money in the name 01 dam­
age-cleer, or anything in lieu thereof, he forfeited 
treble the value. Wharton. 

DAMAGE FEASANT or FAISANT. Doing dam­
age. A term applied to a person's cattle or beasts 
found upon another's land, doing damage by tread­
ing down the grass, grain, etc. 3 Bl. Comm. 7, 
211 ; Tomlins. This phrase seems to have been 
introduced in the reign of Edward III, in place of 
the older expression "en son damage," (in damno 
suo.) Crabb, Eng. Law, 292. 

DAMAGE TO PERSON. Bodily or physical in· 
jury directly resulting from wrongful act, wheth­
er lying in trespass or trespass on the case, and 
does not include torts directly affecting the per­
son but affecting only the feelings and reputation. 
Young v. Aylesworth, 35 R.I. 259, 86 A. 555, 556 ;  
Texas Employers' Ins. Ass'n v .  Jimenez, Tex.Civ. 
App., 267 S.W. 752, 758 ; Howard v. Lunaburg, 
192 Wis. 507, 213 N.W. 301, 303 ; Wilson v. Grace, 
273 Mass. 146, 173 N.E. 524, 528. 

DAMAGE TO TWO PERS�NS. In bond for pay· 
ment of damag�s that li�ted 

.
al11ount payable 

for any one accIdent. Where--wtdow sued to re­
cover damages to deceased and his estate and 
also her pecunary loss, there was "damage to two 
persons" within the bond. Ehlers v. Gold, 169 
Wis. 494, 173 N.W. 325, 327. 

DAMAGED. Made less valuable, less useful, or 
less desirable. Cleveland, C., C. & St. L. Ry. Co. 
v. Mumford, 208 Ind. 655, 197 N.E. 826, 835. 

Synonymous with term "injuriously affected" within 
eminent domain statutes. Alabama Power Co. v. City of 
GuntersvUle, 235 Ala. 13S, 177 So. 332, 337, 114 A.L.R. 181; 
term "injuriously affected" as used in condemnation 8ta� 
utes, is synonymous. Hirt v. City of Casper, 56 Wyo. 57, 
103 P.2d 394, 398. 

DAMAGED GOODS. Goods, subject to duties, 
which have received some injury either in the voy­
age home or while bonded in warehouse. 

DAMAGES. A pecuniary compensatidn or indem· 
nity, which may be recovered in the courts by 
any person who has suffered loss, < detriment, or 
injury, whether to his person, property, or rights, 
through the unlawful act or omission or negli· 
gence of another. Scott v. Donald, 165 U.S. 58, 17 
S.Ct. 265, 41 L.Ed. 632 ; Wainscott v. Loan Ass'n, 
98 Cal. 253, 33 P. 88 ; Strong v. Neidermeier, 230 
Mich. 117, 202 N.W. 938, 940 ; Greer v. Board of 
Com'rs of Knox County, 33 Ohio App. 539, 169 N. 
E. 709, 710. 

Compensation for the loss or injury suffered. Holmes 
Electric Protective Co. of Philadelphia v. GoldsteIn, 147 Pa. 
Super. 506, 24 A.2d 161, 165; In re Rushford's Estate, 111 
Vt. 494, 18 A.2d 175, 176; Brown v. Cummins Distilleries 
Corporation, D.C.Ky., 56 F.Supp. 941, 942. A just compen­
sation or reparation for a loss or injury sustaIned. Mc­
Naghten Loan Co. v. Sandifer, 137 Kan. 353, 20 P.2d 523, 
526. All factors going to make up total amount which 
plaIntiff may recover under correct principles of law. Bfn­
der v. Harris, 267 Mass. 162, 166 N.E. 707, 708. Reasonable 
compensation for legal injury. Sechrist v. Bowman, 307 
Pa. 301, 161 A. 332, 335. The award made to a person be­
cause of a legal wrong done to him by another. Eklund v. 
Evans, 211 Minn. 164, 300 N.W. 617, 619. The estimated 
reparation in money for detriment or inJury sustained, and 
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as payment for or indemnity for injuries. Sycamore Pre­
serve Works v. Chicago & N. W. R. Co. , 284 Ill. App. 445, 1 
N.E.2d 522, 526. The pecuniary compensation, recompense, 
or satisfaction for an injury sustained, Fogle v. Frazel, 201 
La. 899, 10 So.2d 695, 698. A sum awarded as a fair meas­
ure of compensation to plaintiff, the amount being, as near 
as can be estimated, that by which he is the worse for the 
defendant's wrongdoing. Chafin v. Gay Coal & Coke Co. , 
113 W. Va. 823, 169 S. E. 485: 487. A sum of money assessed 
by a jury on finding for the plaintiff or successful party in 
an action, as a compensation for the injury done him by 
the opposite party. 2 Bl. Comm. 438; Co. Litt. 257a; 2 
Tidd, Pro 869, 870. In its early signification the term in­
cluded "costs", the terms are now regarded as distinct, ' 
State ex reI. Marcri V. City of Bremerton, 8 Wash.2d 93, 
111 P.2d 612, 616. Synonymous with: "compensation", 
Maryland Casualty CO. V. Pitman, 70 Ga.App. 670, 29 S. E.2d 
102 ; "condemnation money", Eldridge V. Sutton, 171 Oklo 
11, 41 P.2d 680, 682 ; "judgment", Stearns V. Ritchie, 128 
Me. 368, 147 A. 703, 705. In the ancient usage, the word 
"damages" was employed in two significations. According 
to Coke, its proper and general sense included the costs of 
suit, while its strict or relative sense was exclusive of costs. 
10 Coke, 116, 117 ; Co. Litt. 257a; 9 East, 299. The latter 
meaning has alone survived. 

Actual damages 

Real, SUbstantial and just damages, or ,the 
amount awarded to a complainant in compensa­
tion for his actual and real loss or injury, as op­
posed on the one hand to "nominal" damages, 
and on the other to "exemplary" or "punitive" 
damages. Ross v. Leggett, 61 Mich. 445, 28 N.W. 
695, 1 Am.St.Rep. 608 ; Gatzow v. Buening, 106 
Wis. 1, 81 N.W. 1003, 49 L.R.A. 475 ; Osborn v. 
Leach, 135 N.C. 628, 47 S.E. 811, 66 L.R.A. 648 ; 
Winans v. Chapman, 104 Kan. 664, 180 P. 266, 267. 
Synonymous with "compensatory damages" and 
with "general damages." Ringgold v. Land, 212 
N.C. 369, 193 S.E. 267, 268 ; News Leader Co. v. 
Kocen, 173 Va. 95, 3 S.E.2d 385, 391, 122 A.L.R. 
842 ; Anderson v. Alcus, Tex.Civ.App., 42 S.W.2d 
294, 296. 

Affirmative damages 

In admiralty law, the damages which a respond· 
ent in a libel for injuries to a vessel may recover, 
which may: be in excess of any amount which the 
libellant would be entitled to claim. Ebert v. The 
Reuben Doud, D.C.Wis., 3 F. 520. 

Civil damages 
Those awarded against a liquor-seller to the 

relative, guardian, or employer of the person to 
whom the sales were made, on a showing that the 
plaintiff has been thereby injured in person, prop­
erty, or means of support. Headington v. Smith, 
113 Iowa 107, 84 N.W. 982. 

Compensatory damages 

Compensatory damages are such as will com­
pensate the' injured party for the injury sustain­
ed, and nothing more; such as will simply make 
good or replace the loss caused by the wrong or 
injury. McKnight v. Denny, 198 Pa. 323, 47 A. 

,970 ; Wade v. Power Co., 51 S.C. 296, 29 S.E. 233, 
64 Am.St.Rep. 676 ; Gatzow v. Buening, 106 Wis. 
1, 81 N.W. 1003, 49 L.R.A. 475. 

Consequential damages 

DAMAGES 

ty, but only from some of the consequences or re­
sults of such act. Swain v. Copper Co., 111 Tenn. 
430, 78 S.W. 93 ; McKibbin v. Pierce, Tex.Civ.App., 
190 S.W. 1149, 1151 ; Mawson v. Vess Beverage 
Co., Mo.App., 173 S.W.2d 606, 613 ; U. S. v. Chi­
cago, B. & Q. R. Co., C.C.A.Minn., 82 F.2d 131, 
136, 106 A.L.R. 942. 

The term means sometimes damage which is so remote 
as not to be actionable ; sometimes damage which, though 
somewhat remote, is actionable; or damage which, though 
actionable, does not follow immediately, in point of time, 
upon the doing of the act complained of. Eaton v. Rail­
road Co., 51 N.H. 504, 12 Am.Rep. 147. 

Contingent damages 

Where a demurrer has been filed to one or more 
counts in a declaration, and its consideration is 
postponed, and meanwhile' other counts in the 
same declaration, not demurred to, are taken as 
issues, and tried, and damages awarded upon 
them, such damages are called "contingent dam­
ages." 

Continuing damages 

Are such as accrue from the same injury, or 
from the repetition of similar acts, between two 
specified periods of time. 

Damages ultra 

Additional damages claimed by a plaintiff not 
satisfied with those paid into court by the defend· 
ant. 

Direct damages 

Direct damages are such as follow immediately 
upon the act done ; 'Eaton v. Railroad Co., 51 N.H. 
504, 12 Am.Rep. 147 ; City of Dublin v. Ogburn, 
142 Ga. 840, 83 S.E. 939 ; McKibbin v. Pierce, Tex. 
Civ.App., 190 S.W. 1149, 1151 ; Washington & O. 
D. Ry. v. Westinghouse Electric & Mfg. Co., 120 
Va. 620, 89 S.E. 131, 133. 

Double damages 

Twice the amount of actual damages as found 
by the verdict of a jury allowed by statute in some 
cases of injuries by negligence, fraud, or tres· 
pass. Cross v. United States, 6 Fed.Cas. 892; 
Daniel v. Vaccaro, 41 Ark. 329. 

Excessive damages 

Damages awarded by a jury which are grossly 
in excess of the amount warranted by law on the 
facts and circumstances of the case ; unreason· 
able or outrageous damages. Taylor v. Giger, 
Hardin, Ky., 587 ; Harvesting Mach. Co. v. Gray, 
114 Ind. 340, 16 N.E. 787. 

Exemplary damages 

Exemplary damages are damages on an in­
creased scale, awarded to the plaintiff over and 
above what will barely compensate him for his 
property loss, where the wrong done to him was 
aggravated by circumstances of violence, oppres­
sion, malice, fraud, or wanton and wicked conduct 
on the part of the defendant, and are intended to 

Such damage, loss, or injury as does not flow solace the plaintiff for mental anguish, laceration 
directly and immediately from the act of the par- of his feelings, shame, degradation, or other ag-
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DAMAGES 

gravations of the original wrong, or else to pun­
ish the defendant for his evil behavior or to make 
an example of him, for which reason they are 
also called "punitive" or "punitory" damages or 
"vindictive" damages, and (vulgarly) "smart-mon­
ey." Springer v. Fuel Co., 196 Pa.St. 156, 46 A. 
370 ; Scott v. Donald, 165·U.S. 58, 17 S.Ct. 265, 41 
L.Ed. 632 ; Gillingham v. Railroad Co., 35 W.Va. 
588, 14 S.E. 243, 14 L.R.A. 798 ; Murphy v. Hobbs, 
7 Colo. 541, 5 P. 119, 49 Am.Rep. 366. It is said 
that the idea of punishment does not enter into 
the definition ; the term being employed to mean 
an increased award in view of supposed aggrava­
tion of the injury to the feelings of plaintiff by the 
wanton or reckless act of defendant. Brause v. 
Brause, 190 Iowa 329, 177 N.W. 65, 70. 

Fair damages 

See Fair Damages. 

Fee damages 

Damages sustained by and awarded to an abut­
ting owner of real property occasioned by the 
construction and operation of an elevated rail­
road in a city street, are so called, because com­
pensation is made to the owner for the injury to, 
or deprivation of, his easements of light, air, and 
access, and these are parts of the fee. Dode v. 
Railway Co., 70 Hun, 374, 24 N.Y.S. 422 ; People 
v. Barker, 165 N.Y. 305, 59 N.E. 151. 

General damages. 

General damages are such as the law itself 
implies or presumes to have accrued from the 
wrong complained of, for the reason that they 
are its immediate, direct, and proximate result, 
or such as necessarily result from the injury, or 
such as did in fact result from the wrong, directly 
and proximately, and without reference to the 
special character, condition, or circumstances of 
the plaintiff. Mood v. Telegraph Co., 40 S.C. 524, 
19 S.E. 67; Hopkins v. Veo, 98 Vt. 433, 129 A. 157, 
158 ; United States Frumentum Co. v. Lauhoft', 
C.C.A.Mich., 216 F. 610, 617 ; Kane v. New Idea 
Realty Co., 104 Conn. 508, 133 A. 686, 687. 

�ginary damages 

This term is sometimes used as equivalent to 
"exemplary," "vindictive," or "punitive" damages. 
Murphy v. Hobbs, 7 Colo. 541, 5 P. 119, 49 Am. 
Rep. 366. 

Inadequate damages 

17 Vt. 568 ; Roberts v. Warner, 17 Vt. 46, 42 Am. 
Dec. 478. 

Irreparable damages 

In the law pertaining to injunctions, damages 
for which no certain pecuniary standard exists 
for measurement. Philadelphia Ball Club, Lim­
ited, v. Lajoie, 202 Pa. 210, 51 A. 973, 58 L.R.A. 
227. Damages not easily ascertainable at law. 
Krich v. Zemel, 96 N.J.Eq. 208, 124 A. 449, 450. 
With reference to public nuisances which a pri­
vate party may enjoin, the term includes wrongs 
of a repeated and continuing character, or which 
occasion damages estimable only by conjecture, 
and not by any accurate standard. Bernard v. 
Willamette Box & Lumber Co., 64 Or. 223, 129 P. 
1039, 1042. 

Land damages 

A term sometimes applied to the amount of 
compensation to be paid for land taken under 
the power of eminent domain or for injury to, or 
depreciation of, land adjoining that taken. Peo­
ple v. Hilts, 27 Misc.Rep. 290, 58 N.Y.S. 434 ; In re 
�ent, 47 App.Div. 349, 62 N.Y.S. 227. 

Liquidated damages and penalties 

The term is applicable when the amount of the 
damages has been ascertained by the judgment in 
the action, or when a specific sum of money has 
been expressly stipulated by the parties to a bond 
or other contract as the amount of damages to be 
recov�red by either party for a breach of the 
agreement by the other. Keeble v. Keeble, 85 Ala. 
552, 5 So. 149 ; Eakin v. Scott, 70 Tex. 442, 7 S.W. 
777; Cochrane v. Forbes, 267 Mass. 417, 166 N.E. 
752, 753; Varno v. Tindall, 164 Tenn. 642, 51 S.W. 
2d 502, 503 ; Norwood Morris Plan Co. v. Mc­
Carthy, 295 Mass. 597, 4 N.E.2d 450, 454, 107 A.L. 
R. 1215 ; Factory Realty Corporation v. Corbin­
Holmes Shoe Co., 312 Mass. 325, 44 N.E.2d 671, 
674. The purpose of a penalty is to secure per· 
formance, while the purpose of stipulating dam­
ages is to fix the amount to be paid in lieu of per­
formance. Christianson v. Haugland, 163 Minn. 73, 
203 N.W. 433, 434; Davidow v. Wadsworth Mfg. 
Co., 211 Mich. 90, 178 N.W. 776, 777, 12 A.L.R. 
605 ; Forsyth v. Central Foundry Co., 240 Ala. 
277, 198 So. 706, 710. The essence of a penalty is 
a stipulation as in terrorem while the essence of 
liquidated damages is a genuine covenanted pre­
estimate of such damages. Shields v. Early, 132 
Miss. 282, 95 So. 839, 840. For other cases per­
taining to the distinction between a penalty and 
liquida ted damages, see Fiscal Court of Franklin 
County v. Kentucky Public Service Co., 181 Ky. 
245, 204 S.W. 77, 79 ; In re Liberty Doll Co., D.C. 
N.Y., 242 F. 695, 701 ; Miller v. Blockberger, 111 
Ohio St. 798, 146 N.E. 206, 209; Armstrong v. Ir­
win, 26 Ariz. 1, 221 P. 222, 225, 32 A.L.R. 609. 

Necessary damages 

A term said to be of much wider scope in the 
law of damages than "pecuniary." It embraces 
all those consequences of an injury usually de­

Such damages to an appellee as result from the nominated "general" damages, as distinguished 
delay caused by the appeal. McGregor v. Balch, from special damages; whereas the phrase "pe-

Damages are called "inadequate," within the 
rule that an injunction will not be granted where 
adequate damages at law could be recovered for 
the injury sought to be prevented, when such a 
recovery at law would not compensate the par­
ties and place them in the position in which they 
formerly stood. Insurance Co. v. Bonner, 7 Colo. 
App. 97, 42 P. 681. 

Intervendng damages 
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cuniary damages" covers a smaller class of dam­
ages within the larger class of "general" damages. 
Browning v. Wabash Western R. Co., Mo., 24 S. 
W. 746. 

Nominal damages 

Nominal damages are a trifling sum awarded 
to a plaintiff in an action, where there is no sub­
stantial loss or injury to be compensated, but 
still the law recognizes a technical invasion of 
his rights or a breach of the defendant's duty, or 
in cases where, although there has been a real 
injury, the plaintiff's evidence entirely fails to 
show its amount. Seeling v. Missouri, K. & T. Ry. 
Co., 287 Mo. 343, 230 S.W. 94, 102 ; City of Rainier 
v. Masters, 79 Or. 534, 155 P. 1197, 1198, L.R.A. 
1916E, 1175 ; Springer v. Fuel Co., 196 Pa. 156, 46 
A. 370. 

Pecuniary damages 

Such as can be estimated in and compensated 
by money; not merely the loss of money or sal­
able property or rights, but all such loss, depriva­
tion, or injury as can be made the subject of cal-' 
culation and of recompense in money. Walker v. 
McNeill, 17 Wash. 582, 50 P. 518 ; Davidson Bene­
dict Co. v. Severson, 109 Tenn. 572, 72 S.W. 967. 

Permanent damages 

Damages. awarded on theory that cause of in­
jury is fixed and that the property will always 
remain subject to it. Chambers v. Spruce Light­
ing Co., 81 W.Va. 714, 95 S.E. 192, 194. 

Presumptive damages 

A term occasionally used as the equivalent of 
�'exemplary" or "punitive" damages. Murphy v. 
Hobbs, 7 Colo. 541, 5 P. 119, 49 Am.Rep. 366. 

Prospective damages 

Damages which are expected to follow from 
the act or state of facts made the basis of a plain­
tiff's suit; damages which have not yet accrued, 
at the time of the trial, but which, in the nature 
of things, must necessarily, ot most probably, re­
sult from the acts or facts complained of. 

Proximate damages 

Proximate damages are the immediate and di­
rect damages and natural results of the act com­
plained of, and such as are usual and might have 
been expected. Remote damages are those at­
tributable immediately to an intervening cause, 
though it forms a link in an unbroken chain of 
causation, so that the remote damage would not 
have occurred if its elements had not been set 
in motion by the original act or event. Pie Ike v. 
Railroad Co., 5 Dak. 444, 41 N.W. 669 ; Chambers 
v. Everding & Farrell, 71 Or. 521, 143 P. 616, 619. 

Remote damages 

The unusual and unexpected result, not reason­
ably to be anticipated from an accidental or un­
usual combination of circumstances-a result be­
yond which the negligent party has no control. 

DAMAIOUSE 

Chambers v. Everding & Farrel, 71 Or. 521, 143 
P. 616, 620. 

Damage is said to be too remote to be action­
able when it is not the legal and natural conse­
quence of the act complained of. 

The terms "remote damages" and "consequential dam­
ages" are not synonymous nor to be used interchangeably ; 
all remote damage is consequential, but it is by no means 
true that all consequential damage is remote. Eaton v. 
Railroad Co. , 51 N.H. 511, 12 Am.Rep. 147 ; Chambers v. 
Everding & Farrell, 71 Or. 521, 143 P. 616, 620. 

Special damages 

Those which are the actual, but not the neces­
sary, result of the injury complained of, and 
which in fact follow it as a natural and proximate 
consequence in the particular case, that is, by 
reason of special circumstances or conditions. 
Wallace v. Ah Sam, 71 Cal. 197, 12 P. 46, 60 Am. 
Rep. 534 ; Lawrence v. Porter, C.C.A.Mich., 63 F. 
62, 11 C.C.A. 27, 26 L.R.A. 167 ; Huyler's v. Ritz­
Carlton Restaurant & Hotel Co. of Atlantic City, 
D.C.Del., 6 F.2d 404, 406. Those which are the 
natural, but not the necessary, result of the in­
jury. Butte Floral Co. v. Reed, 65 Mont. 138, 211 
P. 325, 330 ; RaJph N. Blakeslee Co. v. Rigo, 94 
Conn. 481, 109 A. 173, 175 ; Erick Bowman Remedy 
Co. v. Jensen Salsbery Laboratories, C.C.A.Minn., 
17 F.2d 255, 259, 52 A.L.R. 1187. 

Speculative damages 

Prospective or anticipated damages from the 
same acts or facts constituting the present cause 
of action, but which depend upon future develop· 
ments which are contingent, conjectural, or im· 
probable. 

Substantial damages 

A sum, assessed by way of damages, which is 
worth having ; opposed to nominal damages, 
which are assessed to satisfy a bare legal right. 
Wharton. Considerable in amount and intended 
as a real compensation for a real injury. 

Temporary damages 

Damages allowed for intermittent and occa­
sional wrongs, such as injuries to real estate, 
where cause thereof is removable or abatable. 
Chambers v. Spruce Lighting Co., 81 W.Va. 714, 
95 S.E. 192, 194. 

Unliquidated damages 

Such as are not yet reduced to a certainty in 
respect of amount, nothing more being estab· 
lished than the plaintiff's right to recover ; or 
such as cannot be fixed by a mere mathematical 
calculation from ascertained data in the case. 
Cox v. McLaughlin, 76 Cal. 60, 18 P. 100, 9 Am. 
St.Rep. 164 ; Cook Pottery Co. v. Parker, 86 W. 
Va. 580, 104 S.E. 51, 53 ; United Cigarette Mach. 
Co. v. Brown, 119 Va. 813, 89 S.E. 850, 855, L.R.A. 
1917A, 1190 ; Simons v. Douglas Ex'r, 189 Ky. 
644, 225 S.W. 721, 723. 

DAMAIOUSE. In old English law. Causing dam· 
age or loss, as distinguished from torcenouse, 
wrongful. Bri tt. c. 61. 
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DAME 

DAME. In English law. The legal designation 
of the wife of a knight or baronet. 

DAMN, v. To invoke condemnation, curse, swear, 
condemn to eternal punishment, or consign to 
perdition. Orf v. State, 147 Miss. 160, 113 So. 202. 

DAMNA. Damages, both inclusive and exclusive 
of costs. 

DAMNATUS. In old English law. Condemned ; 
prohibited by law ; unlawful. Damnatus coitus, 
an unlawful sexual connection. 

DAMNI INJURIlE ACTIO. Ani action given by 
the civil law for the damage done by one who 
intentionally injured the slave or beast of another. 
Calvin. 

DAMNIFICATION. That which causes damage 
or loss. 

DAMNIFY. To cause damage or injurious loss 
to a person or put him in a position where he 
must sustain it. A surety is "damnified" when a 
judgment has been obtained against him. McLean 
v. Bank, 16 Fed.Cas. 278. 

DAMNOSA HlEREDITAS. In the civil law. A 
losing inheritance ; an inheritance that was a 
charge, instead of a benefit. Dig. 50, 16, 119. 

The term has also been metaphorically applied 
to that species of property of a bankrupt which, 
so far from being valuable, would be a charge 
to the creditors ; for example, a term of years 
where the rent would exceed the revenue. 7 East, 
342 ; 3 Camp. 340. ; 1 Esp.N.P. 234 ; Provident L. 
& Trust Co. v. Fidelity, etc., Co., 203 Pa. 82, 52 A. 
34. 

DAMNUM. Lat. 

In the Civil Law 

Damage ; the loss or diminution of what is a 
man's own, either by fraud, carelessness, or acci­
dent. 

In Pleading and Old English Law 

Damage ; loss. 

DA..l\INUl\1 ABSQUE INJURIA. Loss, hurt, or 
harm without injury in the legal sense, that is, 
without such breach of duty as is redressible by 
an action. A loss which does not give rise to an 
action for damages against the person causing it. 
West Virginia Transp. Co. v. Standard Oil Co., 50 
W.Va. 611, 40 S.E. 591, 56 L.R.A. 804 ; J. A. & C. 
E. Bennett v. Winston-Salem Southbound Ry. Co., 
170 N.C. 389, 87 S.E. 133, 134, L.R.A.1916D, 1074 ; 
Wisconsin Telephone Co. v. Railroad Commission 
of Wisconsin, 162 Wis. 383, 156 N.W. 614, 619, L. 
R.A.1916E, 748 ; Cleveland, C., C. & St. L. Ry. Co. 
v. Mumford, 208 Ind. 655, 197 N.E. 826, 834 ; Ala­
bama Power Co. v. Ickes, App.D.C., 302 U.S. 464, 
58 S.Ct. 300, 303, 82 L.Ed. 374. 
DAMNUM FATALE. Fatal damage ; damage 
from fate ; loss happening from a cause beyond 
human control, (quod ex fato contingit,) or an act 
of God, for which bailees are not liable; such as 

shipwreck, lightning, and the like. Dig. 4, 9, 3, 1� 
Story, Bailm. § 465. The civilians included in the 
phrase "damnum fataZe" all those accidents which 
are summed up in the common-law expression, 
"Act of God or public enemies ;" though, perhaps, 
it embraced some which would not now be admit­
ted as occurring from an irresistible force. Thick­
stun v. Howard. 8 Blackf. Ind. 535. 

DAMNUM INFECTUM. In Roman law. Damage 
not yet committed, but threatened or impending. 
A preventive interdict might be obtained to pre­
vent such damage from happening ; and it was 
treated as a quasi-delict, because of the immin­
ence of the danger. 

DAMNUM REI Al\IISSAE. In the civil law. A 
loss arising from a payment made by a party in 
consequence of an error of law. Mackeld. Rom. 
Law, § 178. 

DAMNUM SINE INJURIA ESSE POTEST. Lofft, 
112. There may be damage or injury inflicted 
without any act of injustice. 

DAN. Anciently the better sort of men in Eng­
land had this title ; so the Spanish Don. The old 
term of honor for men, as we now say Master or 
Mister. Wharton. 

DANCEHALL. A place maintained for promiscu­
ous and public dancing, the rules for admission 
to which are not based upon personal selection 
or invitation. State v. Loomis, 75 Mont. 88, 242 
P. 344, 347 ; People v. Dever, 237 Ill.App. 65, 69. 

DANEGELT, DANEGELD. A tribute originally 
of 1s. and afterwards of 2s., which came to be im­
posed upon every hide of land through the realm, 
levied by the Anglo-Saxons, for maintaining (it 
is supposed) such a number of forces as were 
thought sufficient to clear the British seas of 
Danish pirates, who greatly annoyed their coasts, 
or to buy off the ravages of Danish invaders. It 
continued a tax until the time of Stephen, and was 
one of the rights of the crown. Wharton ; Web­
ster, Dict. The Danegeld was levied as a land­
tax by the Norman kings ; it disappears under 
that name after 1163, but in fact continued under 
the name of tallage. 3 New English Dict. 26. 

DANELAGE. A system of laws, introduced by 
the Danes on their invasion and conquest of Eng­
land, which was principally maintained iri some 
of the midland counties, and also on the eastern 
coast. 1 Bl.Comm. 65 ; 4 Bl.Comm. 411 ; 1 Steph. 
Comm. 42. 

DANGER. Jeopardy; exposure to loss or injury; 
peril. U. 8'. v. Mays, 1 Idaho, 770; State v. Londe, 
345 Mo. 185, 132 S.W.2d 501, 506. 

DANGER ZONE. The "danger zone" within con­
templation of the humanitarian doctrine depends 
upon the facts in the particular case. Brown v. 
Alton R. Co., Mo.App., 132 S.W.2d 713, 727 ; Brown 
v. Alton R. Co., 236 Mo.App. 26, 151 S.W.2d 727, 
742. 
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Dangers of Navigation 

The same as "dangers of the sea" or "perils of 
the sea." See Dangers of the sea, infra. 

Dangers of the River 

This phrase, as used in bills of lading, means 
'Only the natural accidents incident to river navi· 
.gation, and does not embrace such as may be 
avoided by the exercise of that skill, judgment, or 
foresight which are demanded from persons in a 
particular occupation. Hill v. Sturgeon, 35 Mo. 
213, 86 Am. Dec. 149. It includes dangers arising 
from unknown reefs which have suddenly formed 
in the channel, and are not discoverable by care 
and skill. Hill v. Sturgeon, 35 Mo. 213, 86 Am. 
Dec. 149 ; Hibernia Ins. Co. v. Transp. Co., 120 U. 
S. 166, 7 S.Ct. 550, 30 L.Ed. 621 ; Johnson v. Friar, 
4 Yerg. 48, 26 Am.Dec. 215. 

Dangers of the Road 

This phrase, in a bill of lading, when it refers 
to inland transportation, means such dangers as 
are immediately caused by roads, as the over· 
turning of carriages in rough and precipitous 
places. 7 Exch. 743. 

Dangers of the Sea 

The expression "dangers of the sea" means 
those accidents peculiar to navigation that are of 
an extraordinary nature, or arise from irresistible 
force or overwhelming power, which cannot be 
guarded against by the ordinary exertions of hu· 
man skill and prudence. The Portsmouth, 9 Wall. 
682, 19 L.Ed. 754 ; Hibernia Ins. Co. v. Transp. Co., 
120 U.S. 166, 7 S.Ct. 550, 30 L.Ed. 621 ; The Mau· 
mee, D.C.N.C., 260 F. 862, 870 ; equivalent to 
·'dangers of navigation." Norris Grain Co. v. 
Great Lakes Transit Corporation, C.C.A.lll., 70 F. 
.2d 32, 34. 

DANGERIA. In old English law. A money pay· 
ment made by forest·tenants, that they might 
have liberty to plow and sow in time of pannage, 
or mast feeding. 

DANGEROUS. Attended with risk ; perilous ; 
hazardous ; unsafe. Scales v. Lewellyn, 172 N.C. 
494, 90 S.E. 521, 522 ; King v. Smythe, 140 Tenn. 
217, 204 S.W. 296, 297, L.R.A.1918F, 293 ; Bentson 
v. Brown, 186 Wis. 629, 203 N.W. 380, 382, 38 A.L. 
R. 1417 ; Davis v. East Contra Costa lrr. Dist., 
CaI.App., 109 P.2d 986, 989. 

DANGEROUS MACHINE. A machine is "dan· 
gerous" in such sense that the employer is required 
to guard it, if, in the ordinary course of human 
affairs, danger may be reasonably anticipated 
from the use of it without protection. Simon v. 
St. Louis Brass Mfg. Co., 298 Mo. 70, 250 S.W. 74, 
76. 

DANGEROUS PER SEe A thing that may inflict 
-injury without the immediate application of hu· 
man aid or instrumentality. Southern Cotton Oil 
Co. 'v. Anderson, 80 Fla. 441, 86 So. 629, 632, 16 A. 
L.R. 255. 

DASH 

DANGEROUS PLACE. One where there is con· 
siderable risk, or danger, or peril, one where ac· 
cidents or injuries are very apt to occur. Henrie 
v. Rocky Mountain Packing Corp., Utah, 196 P.2d 
487, 489. 

DANGEROUS WEAPON. One dangerous to life ; 
one by the Use of which a fatal wound may prob­
ably or possibly be given. As the manner of use 
enters into the consideration as well as other cir· 
cumstances, the question is often one of fact for 
the jury, but not infrequently one of law for the 
court. U. S. v. Reeves, C.C.Tex., 38 F. 404 ; Par· 
man v. Lemmon, 119 Kan. 323, 244 P. 227, 229, 44 
A.L.R. 1500 ; State v. Penton, 157 La. 68, 102 So. 
14, 15 ; deadly weapon distinguished State v. Wal· 
den, 41 N.M. 418, 70 P.2d 149, 150 ; Crawford v. 
State, 174 Md. 175, 197 A. 866, 867. 

DANISM. The act of lending money on usury. 

DANO. In Spanish law. Damage ; the deteriora· 
tion, injury, or destruction which a man suffers 
with respect to his person or his property by the 
fault (culpa) of another. White, New Recop. b. 
2, tit. 19, c. 3, § 1. . 

DANS ET RETINENS, NIHIL DAT. One who 
gives and yet retains does not give effectually. 
Tray. Lat. Max. 129. Or, one who gives, yet reo 
tains, [possession,] gives nothing. 

DAPIFER. A steward either of a king or lord. 
Spelman. 

DARE. Lat. In the civil law. To transfer prop· 
erty. When this transfer is made in order to dis· 
charge a debt, it is datio solvendi animo; when 
in order to receive an equivalent, to create an ob· 
ligation, it is datio contrahendi animo; lastly, 
when made donandi animo, from mere liberality, 
it is a gift, dono datio. 

D.t\RE AD REMANENTIAM. To give away in 
fee, or forever. 

DARRAIGN. To clear a legal account ; to an· 
swer an accusation ;  to settle a controversy. 

DARREIN. L. Fr. Last. 

DARREIN CONTINUANCE. The last continuo 
ance. 

DARREIN PRESENTMENT. In old English law. 
The last presentment. See Assise of darrein pre· 
sentment. 

DARREIN SEISIN. Last seisin. A plea which 
lay in some cases for the tenant in a writ of right. 
See 1 Rosc. Real Act. 206 ; Hunt v. Hunt, 3 Metc. 
Mass. 184 ; Jackson, Real Act. 285. See 1 Roscoe, 
Real Act. 206 ; .2 Prest. Abstr. 345. 

DASH. The em dash (-) or the en dash (-) is 
often used to indicate the omission of the inter· 
mediate terms of a series which are to be supplied 
in reading, being thus often equivalent to * * * 
inclusive ; thus Mark iv, 3-20 (that is, verses 3 

471 



DATA 

to 20, inclusive) ;  the years 1880-1888 (that is, 
1880 to 1888) . Booe v. Sims, 139 Ark. 595, 215 
S.W. 659, 660. 

DATA. In old practice and conveyancing. The 
date of a deed ; the time when it was given; that 
is, executed. Grounds whereon to proceed ; facts 
from which to draw a conclusion. 

DATE. The specification or mention, in a written 
instrument, of the time (day, month and year) 
when it was made. Also the time so specified. 
Interior Linseed Co. v. Becker-Moore Paint Co., 
273 Mo. 433, 202 S.W. 566, 569 ; In re Carpenter's 
Estate, 172 Cal. 268, 156 P. 464, 465, L.R.A.1916E, 
498 ; State v. Beckley, 192 Wis. 367, 212 N.W. 792, 
793; Heller v. Sweeney, 101 N.J.Eq. 150, 135 A. 
264, 265. 

The word is derived from the Latin word "da­
tum" meaning given and is defined as the time 
given or specified-in some way ascertained and 
fixed. The time when a.n instrument was made, 
acknowledged, delivered or recorded ; the clause 
or memorandum which specifies that fact ; and 
the time from which its operation is to be reckon­
ed. In re Irvine's Estate, 114 Mont. 577, 139 P.2d 
489, 490, 491, 47 A.L.R. 882. 

That part of a deed or writing which expresses 
the day of the month and year in which it was 
made or given. 2 Bl.Comm. 304 ; Tomlins. 

The primary signification of date is not time in 
the abstract, nor time taken absolutely, but time 
given or specified ; time in some way ascertained 
and fixed. When we speak of the date of a deed, 
date of issue of a bond or date of a policy, we do 
not mean the time when it was actually executed, 
but the time of its execution, as given or stated in 
the deed itself. The date of an item, or of a 
charge in a book-account, is not necessarily the 
time when the article charged was, in fact, fur­
nished, but rather the time given or set down in 
the account, in connection with such charge. And 
so the expression "the date of the last work done, 
or materials furnished," in a mechanic's lien law, 
may be taken, in the absence of anything in the 
act indicating a different intention, to mean the 
time when such work was done or materials fur­
nished, as specified in the plaintiff's written claim. 
Bement v. Manufacturing Co., 32 N.J.Law, 513 ; 
Mutual Life Ins. Co. of New York v. Hurni Pack­
ing Co., 263 U.S. 167, 44 S.Ct. 90, 68 L.Ed. 235, 31 
A.L.R. 102 ; Mutual Life Ins. Co. of New York v. 
Humi Packing Co., C.C.A.lowa, 280 F. 18, 20 ; 
Turner v. Roseberry Irr. Dist., 33 Idaho, 746, 198 
P. 465, 467. 

The precise meaning of date, however, depends upon 
context, since there are numerous instances when it means 
actual as distinguished from conventional time. Buck­
hannon & N. R. Co. v. Great Scott Coal & Coke Co. , 75 W. 
Va. 423, 83 S. E. 1031, 1033; London Guarantee & Accident 
Co. v. Empire Plow Co. , 115 Ohio St. 684, 155 N. E. 382,384; 
National Liberty Ins. Co. v. Norman, C.C. A. N. C. , 11 F.2d 
59, 61; Cantrell v. Prudential Ins. Co. of America, 189 
Wash. 99, 63 P.2d 509, 510. 

tion ; after this formality has been complied with, 
the parties to the deed cannot by mutual consent 
change the date thereof. Arg. Fr. Merc. Law, 555. 

DATE OF INJURY. Means inception date of the 
injury and is regarded as coincident with date of 
occurrence or happening of accident which caused 
such injury. Indemnity Ins. Co. of North America 
v. Williams, 129 Tex. 51, 99 S.W.2d 905, 907; As­
sociated Indemnity Corporation v. State Industrial 
Accident Commission, 124 Cal.App. 378, 12 P.2d 
1075, 1076 ; Larson v. Industrial Commission, 224 
Wis. 294, 271 N.W. 835, 836. Date of the compen­
sable injury and not date of accident or occur­
rence from which incapacity resulted. Rossi v .. 
Thomas F. Jackson Co., 120 Conn. 456, 181 A. 539. 

"DATE OF ISSUE." When applied to notes, bonds, 
etc., of series, usually means an arbitrary date 
fixed as beginning of term for which they run, 
without reference to precise time when conven· 
ience or state of market may permit their sale or 
delivery, date which bonds and stocks bear, and 
not date when they were actually issued in sense 
of being signed and delivered and put into circula­
tion. Whetstone v. City of Stuttgart, 193 Ark. 
88, 97 S.W.2d 641, 643. 

The words in life policy were held not to mean 
the date of actual execution or the delivery date, 
but the date set forth in the policy itself. Potts 
v. Metropolitan Life Ins. Co., 133 Pa.Super. 397,. 
2 A.2d 870, 872. 

DATIO. In the civil law. A giving, or act of giv­
ing. Datio in solutum; a giving in payment; a 
species of accord and satisfaction. Called, in 
modern law, "dation." 

DATION. In the civil law. A gift ; a giving of 
something. It is not exactly synonymous with 
"donation," for the latter implies generosity or 
liberality in making a gift, while dation may mean 
the giving of something to which the recipient is 
already entitled. 

DATION EN PAIEMENT. In French law. A 
giving by the debtor and receipt by the creditor of 
something in payment of a debt, instead of a sum 
of money. It is somewhat like the accord and 
satisfaction of the common law. 16 Toullier, no_ 
45 ; Poth. Vente, no. 601. 

DATIVE. A word derived from the Roman law � 

signifying "appointed by public authority." Thus. 
in Scotland, an executor-dative is an executor ap­
pointed by a court ; corresponding or equivalent 
to an English administrator or "administrator 
with the will annexed." Mozley & Whitley. In old 
English law. In one's gift ; that may be given and 
disposed of at will and pleasure. 

DATUM. A first principle ; a thing giveR; a date. 

DATUR DIGNIORI. It is given to the more 
worthy. 2 Vent. 268. 

DATE CERTAINE. In French law. A deed is DAUGHTER. An immediate female descendant. 
said to have a date certaine (fixed date) when it People v. Kaiser, 119 Cal. 456, 51 P. 702. May in­
has been subjected to the formality of registra- clude the issue of a daughter. Buchanan v. Lloyd. 
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88 Md. 462, 41 A. 1075; Jamison v. Hay, 46 Mo. 
546. May designate a natural or illegitimate fe­
male child, State v. Laurence, 95 N.C. 659, not an 
adopted daughter, a stepdaughter, or daughter-in­
law. State v. Youst, 74 Ohio App. 381, 59 N.E.2d 
167, 168. 

The female offspring of a man or woman. State 
v. Lee, 196 Miss. 311, 17 So.2d 277, 278, 151 A.L.R. 
1143. 

DAUGHTER-IN-LAW. The wife of one's son. 

DAUPHIN. In French law. The title of the eld­
est sons of the kings of France. Disused since 
1830. 

DAY. 1. A period of time consisting of twenty­
four hours and including the solar day and the 
night. Co. Litt. 135a ; Fox v. Abel, 2 Conn. 541. 

2. The period of time during which the earth 
makes one revolution on its axis. Long v. City of 
Wichita Falls, 142 Tex. 202, 176 S.W.2d 936, 938, 
939. 

3. The space of time which elapses between 
two successive midnights. 2 Bl.Comm. 141 ; State 
v. Michel, 52 La.Ann. 936, 27 So. 565, 49 L.R.A. 218 ; 
Stevenson v. Don:nelly, 221 Mass. 161, 108 N.E. 
926, 927, Ann.Cas.1917E, 932 ; Long v. City of Wi­
�hita Falls, 142 Tex. 202, 176 S.W.2d 936, 938, 939. 

4. The whole or any part of period of 24 hours 
from midnight to midnight. Talbott v. Caudill, 
248 Ky. 146, 58 S.W.2d 3S5. 

5. That portion of time during which the sun 
Is above the horizon, and, in addition, that part of 
the morning and evening during which there is 
sufficient light for the features of a man to be 
reasonably discerned. 3 Inst. 63 ; Nicholls v. 
State, 68 Wis. 416, 32 N.W. 543, 60 Am.Rep. 870 ; 
State v. McKnight, 111 N.C. 690, 16 S.E. 319 ; U. 
S. v. Martin, D.C.Mass., 33 F.2d 639, 640. 

6. An artificial period of time, computed from 
one fixed point to another twenty-four hours later, 
without any reference to the prevalence of light 
or darkness. Fuller v. Schroeder, 20 Neb. 631, 31 
N.W. 109. 

7. The period of time, within the limits of a 
natural day, set apart either by law or by com­
mon usage for the transaction of particular busi­
ness or the performance of labor ; as in banking, 
in laws regulating the hours of labor, in con­
tracts for so many "days' work," and the like, the 
word "day" may signify six, eight, ten, or any 
number of hours. Fay v. Brown, 96 Wis. 434, 71 
N.W. 895 ; McCulsky v. Klosterman, 20 Or. 108, 25 
P. 366, 10 L.R.A. 785. 

8. In practice and pleading. A particular time 
assigned or given for the appearance of parties 
in court, the return of writs, etc. 

When considered in computing time, it is an indivisible 
point of time, Williams v. Williams, 325 Mo. 963, 30 S. W.2d 
69, 71 ; Fiedler v. Eckfeldt, 335 Ill.  11, 166 N.E. 504, 507 ; 
Greulich v. Monnin, 142 Ohio St. 113, 50 N. E.2d 310, 312 ; 
but that it is not divisible is a mere fiction, only observed 
for the purposes of justice and never adhered to when it 
would work mischief. Greulich v. Monnin, Ohio App. , 45 
N. E.2d 212, 217. Durstin v. Dodge, 138 Me. 12, 20 A.2d 671, 
672. 

DAY 

Regardless of the duration of the "day, " the law often 
disregards fractions, where priority is not concerned. 
Franklin v. State, 9 OkI.Cr. 178, 131 P. 183, 184 ; Harris 
County v. Hammond, Tex. Civ.App. , 203 S.W. 451, 453 ; 
State ex reI. Jones v. Board of Deputy State Supervisors 
& Inspectors of Elections of Montgomery County, 93 Ohio 
St. 14, 112 N. E. 136, 137 ; First National Bank v. Burk­
hardt, 100 U. S. 686, 25 L.Ed. 766. 

Astronomical Day 

The period of twenty-four hours beginning and 
ending at noon. 

Artificial Day 

The time between the rising and setting of the 
sun ; tha t is, day or daytime as distinguished 
from night. 

Calendar Days 

See Calendar. 

Civil Day 

The solar day, measured by the diurnal revolu­
tion of the earth, and denoting the interval of 
time which elapses between the successive tran­
sits of the sun over the same hour circle, so that 
the "civil day" commences and ends at midnight. 
Pedersen v. Eugster, D.C.La., 14 F. 422. 

Clear Days 

See Clear. 

Common Day 

In old English practice. An ordinary day in 
court. Cowell ; Termes de la Ley. 

Judicial Day 

A day on which the court is actually in session. 
Heffner v. Heffner, 48 La.Ann. 1088, 20 So. 281. 

Juridical Day 

A day proper for the transaction of business in 
court ; one on which the court may lawfully sit, 
excluding Sundays and some holidays. 

Law Day 

The day prescribed in a bond, mortgage, or de­
feasible deed for payment of the debt secured 
thereby, or, in default of payment, the forfeiture 
of the property mortgaged. But this does not 
now occur until foreclosure. Ward v. Lord, 100 
Ga. 407, 28 S.E. 446 ; Kortright v. Cady, 21 N.Y. 
345, 78 Am.Rep. 145. 

Legal Day 

A juridical day. See supra. And see Heffner 
v. Heffner, 48 La.Ann. 1088, 20 So. 281. 

Natural Day 

Properly the period of twenty-four hours from 
midnight to midnight. Co.Litt. 135 ; Fox v. Abel, 
2 Conn. 541 ; People v. Hatch, 33 Ill. 137. Though 
sometimes taken to mean the daytime or time 
between sunrise and sunset. In re Ten Hour Law, 
24 R.I. 603, 54 A. 602, 61 L.R.A. l112. 
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DAY 

Non· judicial Day 

One on which process cannot ordinarily issue 
or be served or returned and on which the courts 
do not ordinarily sit. Whitney v. Blackburn, 17 
Or. 564, 21 P. 874, 11 Am.St.Rep. 857. More prop· 
erly "non-juridical day." 

Solar Day 

A term sometimes used as meaning that por­
tion of the day when the sun is above the horizon, 
but properly it is the time between two complete 
(apparent) revolutions of the sun, or between 
two consecutive positions of the sun over any 
given terrestrial meridian, and hence, according 
to the usual method of reckoning, from noon to 
noon at any given place. 

DAY-BOOK. A tradesman's account book; a 
book in which all the occurrences of the day are 
set down. It is usually a book of original en­
tries. 

DAY CERTAIN. A fixed or appointed day ;  a 
specified particular day ; a day in term. Regina 
v. Conyers, 8 Q.B. 991. 

DAY FIXED FOR TRIAL. Has been held to 
mean return day of summons or any later day to 
which trial is adjourned and on which it is ac­
tually held. Okin v. Shafman, N.J" 11 N.J.Misc. 
462, 166 A. 730. 

DAY IN COURT. The time appointed for one 
whose rights are called judicially in question, or 
liable to be affected by judicial action, to appear 
in court and be heard in his own behalf. This 
phrase, as generally used, means not so much 
the time appointed for · a hearing as the opportun· 
ity to present one's claims or rights in a proper 
forensic hearing before a competent tribunal. See 
Ferry v. Car Wheel Co., 71 Vt. 457, 45 A. 1035, 76 
Am.St.Rep. 782. 

A litigant has his "day in court" when he has 
been duly cited to appear and has been afforded 
an opportunity to appear and to be heard. Cohen 
v. City of Houston, Tex.Civ.App., 185 S.W.2d 450, 
452 ; In re Hampton's Estate, 55 CaI.App.2d 543, 
131 P.2d 565, 573 ; State ex reI. Allstate Ins. Co. v. 
Bowen, 130 Ohio St. 347, 199 N.E. 355, 363. 

DAY OF ATONEMENT. See Yom Kippur. 

DAYERIA. A dairy. Cowell. 

DAYLIGHT. That portion of time before sun­
rise, and after sunset, which is accounted part of 
the day, (as distinguished from night, )  in defining 
the offense of burglary. 4 Bl.Comm. 224 ; Cro. 
Jac. 106. 

DAY-RULE, or DAY-WRIT. In English law. A 
permission granted to a prisoner to go out of 
prison, for the purpose of transacting his busi­
ness, as to hear a case in which he is concerned 
at the assizes, etc. Abolished by 5 & 6 Vict. c. 22, 
§ 12. 

DAYS IN BANK. (L. Lat. dies in banco.) In 
practice. Certain stated days in term appointed 
for the appearance of parties, the return of pro­
cess, etc., originally peculiar to the court of com­
mon pleas, or bench, ( bank, ) as it was anciently 
called. 3 Bl.Comm. 277. 

By the common law, the defendant is allowed 
three full days in which to make his appearance 
in court, exclusive of the day of appearance or  
return-day named in the writ ; 3 Bl.Comm. 278. 
Upon his appearance, time is usually granted him 
for pleading ; and this is called giving him day, 
or, as it is more familiarly expressed, a contin­
uance. 3 Bl.Comm. 316. When the suit is ended 
by discontinuance or by judgment for the defend­
ant, he is discharged from further attendance, 
and is said to go thereof sine die, without day. 
See Continuance. 

DAYS OF GRACE. A number of days allowed, 
as a matter of favor or grace, to a person who 
has to perform some act, or make some payment, 
after the time originally limited for the purpose 
has elapsed. In old practice. Three days allowed 
to persons summoned in the English courts, be­
yond the day named in the writ, to make their 
appearance ; the last day being called the Itquarto 
die post." 3 Bl.Comm. 278. In mercantile law. 
A certain number of days (generally three) al· 
lowed to the maker or acceptor of a bill, draft, or 
note, in which to make payment, after the expira� 
tion of the time expressed in the paper itself. 
Originally these days were granted only as a 
matter of grace or favor, but the allowance of 
them became an established custom of merchants, 
and was sanctioned by the courts, ( and in some 
cases prescribed by statute,) so that they are now 
demandable as of right. Bell v. Bank, 115 U.S. 
373, 6 S.Ct. 105, 29 L.Ed. 409 ; Renner v. Bank, 
9 Wheat. 581, 6 L.Ed. 166. 

DAYSMAN. An arbitrator, umpire, or elected 
judge. Cowell. 

DAYTIlUE. The time during which there is the 
light of day, as distinguished from night or night­
time. That portion of the twenty-four hours dur­
ing which a man's person and countenance are 
distinguishable. Trull v. Wilson, 9 Mass. 154 ; 
Rex v. Tandy, 1 Car. & P. 297 ; Linnen v. Banfield, 
114 Mich. 93, 72 N.W. 1 ;  U. S. v. Syrek, D.C.Mass., 
290 F. 820, 821 ; Deese v. City of Lodi, 21 Cal.App. 
2d 631, 69 P.2d 1005, 1008. 

DAYWERE. In old English law. A term applied 
to land, and signifying as much arable ground as 
could be plowed up in one day's work. Cowell. 

DE. A Latin preposition, signifying of; by ; 
from ; out of ; affecting ; concerning; respecting. 

DE ACQUIRENDO RERUM DOMINIO. Of 
(about) acquiring'the ownership of things. Dig. 
41, 1 ;  Bract. lib. 2, fol. 8b. 

DE ADlUENSURATIONE. Of admeasurement. 
Thus, de admensuratione dotis was a writ for the 

474 



admeasurement of dower, and de admensuratione 
pasturre was a writ for the admeasurement of 
pasture. 

DE ADVISAMENTO CONSILII NOSTRI. L. Lat. 
With or by the advice of our council. A phrase 
used in the old writs of summons to parliament. 
Crabb, Eng.Law, 240. 

DE lEQUITATE. In equity. De jure stricto, nihil 
possum vendicare, de requitate tamen, nullo modo 
hoc obtinet,' in strict law. I can claim nothing, 
but in equity this by no means obtains. Fleta, lib. 
3, c. 2, § 10. 

DE lESTIMATO. In Roman law. One of the in­
nominate contracts, and, in effect, a sale of land 
or goods at a price fixed, ( oostimato,)  and guaran­
tied by some third party, who undertook to find a 
purchaser. 

DE lET ATE PROBANDA. For proving age. A 
writ which formerly lay to summon a jury in 
order to determine the age of the heir of a tenant 
in capite who claimed his estate as being of full 
age. Fitzh.Nat.Brev. 257 ; Reg.Orig. 294. 

DE ALEATORmUS. About gamesters. The 
name of a title in the Pandects. Dig. 11, 5. 

DE ALLOCATIONE FACIENDA, Breve. Writ 
for making an allowance. An old writ directed 
to the lord treasurer and barons of the exchequer, 
for allowing certain officers ( as collectors of cus­
toms) in their accounts certain payments made by 
them. Reg.Orig. 192. 
DE ALTO ET BASSO. Of high and low. A 
phrase anciently used to denote the absolute sub­
mission of all differences to arbitration. Cowell. 

DE AMBITU. Lat. Concerning bribery. A 
phrase descriptive of the subject-matter of sev­
eral of the Roman laws ; as the Lex Aufidia, the 
Lex Pompeia, the Lex Tullia, and others. See 
Ambitus. 
DE AMPLIORI GRATIA. Of more abundant or 
especial grace. Townsh.Pl. 18. 

DE ANNO BISSEXTILI. Of the bissextile or 
leap year. The title of a statute passed in the 
twenty-first year of Henry II!., which in fact, 
however, is nothing more than a sort of writ or 
direction to the justices of the bench, instructing 
them how the extraordinary day in the leap year 
was to be reckoned in cases where persons had 
a day to appear at the distance of a year, as on 
the essoin de 1Jwlo lecti, and the like. It was 
thereby directed that the additional day should, 
together with that which went before, be reckoned 
only as one, and so, of course, within the preced­
ing year. 1 Reeve, Eng.Law, 266. 

DE ANNUA PENS lONE, Breve. Writ of annual 
pension. An ancient writ by which the king, hav­
ing a yearly pension due him out of an abbey or 
priory for any of his chaplains, demanded the 
same of the abbot or prior, for the person named 

DE AVERDS 

DE ANNUO REDITU. For a yearly rent. A 
writ to recover an annuity, no matter how pay­
able, in goods or money. 2 Reeve, Eng.Law, 258. 

DE APOSTATA CAPIENDO, Breve. Writ for 
taking an apostate. A writ which anciently lay 
against one who, having entered and professed 
some order of religion, left it and wandered up 
and down the country, contrary to the rules of 
his order, commanding the sheriff to apprehend 
him and deliver him again to his abbot or prior. 
Reg.Orig. 71b, 267 ; Fitzh.Nat.Brev. 233, 234. 

DE ARBITRATIONE FACTA. (Lat. Of arbitra­
tion had. ) A writ formerly used when an action 
was brought for a cause which had been settled 
by arbitration. Wats.Arb. 256. 

DE ARRESTANDIS BONIS NE DISSIPENTUR. 
And old writ which lay to seize goods in the hands 
of a party during the pendency of a suit, to pre­
vent their being made away with. Reg.Orig. 126b. 

DE ARRESTANDO IPSUM QUI PECUNIAM RE­
CEPIT. A writ which lay for the arrest of one 
who had taken the king's money to serve in the 
war, and hid himself to escape going. Reg.Orig. 
24b. 

DE ARTE ET PARTE. Of art and part. A 
phrase in old Scotch law. See Art and Part. 

DE ASPORTATIS RELIGIOSORUM. Concerning 
the property of religious persons carried away. 
The title of the statute 35 Edward 1. passed to 
check the abuses of clerical possessions, one of 
which was the waste they suffered by being drain­
ed into foreign countries. 2 Reeve, Eng.Law, 157 ; 
2 1nst. 580. 

DE ASSISA PROROGANDA. (Lat. For prorog­
uing assise. ) A writ to put off an assise, issuing 
to the justices, where one of the parties is en­
gaged in the service of the king. 

DE ATTORNATO RECIPIENDO. A writ which 
lay to the judges of a court, requiring them to 
receive and admit an attorney for a party. Reg. 
Orig. 172 ; Fitzh.Nat.Brev. 156. 

DE AUDIENDO ET TERMINANDO. For hearing 
and determining ; to hear and determine. The 
name of a writ, or rather commission granted to 
certain justices to hear and determine cases of 
heinous misdemeanor, trespass, riotous breach of 
the peace, etc. Reg.Orig. 123, et seq. ; Fitzh.Nat. 
Brev. 110 B. See Oyer and Terminer. 

DE A VERIIS CAPTIS IN WITHERNAMIUIU. 
Writ for taking cattle in withernam. A writ 
which lay where the sheriff returned to a pluries 
writ of replevin that the cattle or goods, etc., 
were eloined, etc. ; by which he was commanded 
to take the cattle of the defendant in withernam, 
( or reprisal, ) and detain them . until he could 
replevy the other cattle. Reg.Orig. 82 ; Fitzh. 
Nat.Brev. 73, E. F. See Withernam. 

in the writ. Reg.Orig. 265b, 307; Fitzh.Nat.Brev. DE AVER lIS REPLEGIANDIS. A writ to re-
231 G. plevy beasts. 3 Bl.Comm. 149. 
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DE AVERDS 

DE A VERIIS RETORN ANDIS. For returning 
the cattle. A term applied to pledges given in 
the old action of replevin. 2 Reeve, Eng.Law, 177. 

DE BANCO. Of the bench. A term formerly ap­
plied in England to the justices of the court of 
common pleas, or "bench," as it was originally 
styled. 

DE BENE ESSE. Conditionally ; provisionally ; 
in anticipation of future need. A phrase applied 
to proceedings which are taken ex parte or pro­
visionally, and are allowed to stand as well done 
for the present, but which may be subject to 
future exception or challenge, and must then 
stand or fall according to their intrinsic merit 
and regularity. 

Thus, "in certain cases, the courts will allow 
evidence to be taken out of the regular course, 
in order to prevent the evidence being lost by 
the death or the absence of the witness. This is 
called 'taking evidence de bene esse,' and is looked 
upon as a temporary and conditional examina­
tion, to be used only in case the witness cannot 
afterwards be examined in the suit in the regular 
way." Hunt, Eq. 75 ; Haynes, Eq. 183 ; Mitf. Eq. 
PI. 52, 149 ; Willis v. Bank of Hardinsburg & Trust 
Co., 160 Ky. 808, 170 S.W. 188, 18�. 

Examination de bene esse 

A provisional examination of a witness ; an examination 
of a witness whose testimony is important and might oth­
erwise be lost, held out of court and before the trial, with 
the proviso that the deposition so taken may be used on the 
trial In case the witness is unable to attend in person at 
that time or cannot be produced. 

DE BIEN ET DE MAL. L. Fr. For good and 
evil. A phrase by which a party accused of a 
crime anciently put himself upon a jury, indicat­
ing his entire submission to their verdict ; also 
the name of the special writ of jail delivery for­
merly in use in England, which issued for each 
particular prisoner, of course. It was superseded 
by the general commission of jail delivery. 

DE BIENS LE MORT. L. Fr. Of the goods of 
the deceased. Dyer, 32. 

DE BIGAMIS. Concerning men twice married. 
The title of the statute 4 Edw. T. St. 3 ;  so called 
from the initial words of the fifth chapter. 2 
1nst. 272 ; 2 Reeve, Eng.Law, 142. 

DE BONE MEMORIE. L. Fr. Of good memory; 
of sound mind. 2 1nst. 510. 

DE BONIS ASPORTATIS. For goods taken 
away; for taking away goods. The action of 
trespass for taking personal property is tech­
nically called "trespass de bonis asportatis." 1 
Tidd, Pro 5. 

DE BONIS NON. An abbreviation of De bonis 
non administratis, (q. v.) . 1 Strange, 34. 

"administration de bonis non;" that is, of the 
goods not already administered. McNair v. How­
le, 123 S.C. 252, 116 S.E. 279, 285. 

DE BONIS NON AMOVENDIS. Writ for not re­
moving goods. A writ anciently directed to the 
sheriffs of London, commanding them, in cases 
where a writ of error was brought by a defend­
ant against whom a judgment was recovered, to 
see that his goods and chattels were safely kept 
without being removed, while the error remained 
undetermined, so that execution might be had of 
them, etc. Reg.Orig. 131b ; Termes de la Ley. 

DE BONIS PROPRIIS. Of his own goods. The 
technical name of a judgment against an ad­
ministrator or executor to be satisfied from his 
own property, and not from the estate of the de­
ceased, as in cases where he has been guilty of a 
devastavit or of a false plea of plene adminis­
travit. 

DE BONIS TESTATORIS, or INTESTATI. Of 
the goods of the testator, or intestate. A term 
applied to a judgment awarding execution against 
the property of a testator or intestate, as distin­
guished from the individual property of his exec­
utor or administrator. 2 Archb.Pr.K.B. 148, 149. 

DE BONIS TESTATORIS AC SI. . (Lat. From 
the goods of the testator, if he has any, and, if not, 
from those of the executor. ) A judgment ren­
dered where an executor falsely pleads any mat­
ter as a release, or, generally, in any case where 
he is to be charged in case his testatar's estate 
is insufficient. 1 Williams' Saund. 336b ; Bac. 
Abr. "Executor," B, 3 ;  2 Archb.Pr.K.B. 148. 

DE BONO ET MALO. See De Bien et De Mal. 

DE BONO GESTU. For good behavior; for good 
abearance. 

DE ClETERO. Henceforth. 

DE CALCETO REPARANDO. Writ for repairing 
a causeway. An old writ by which the sheriff 
was commanded to distrain the inhabitants of a 
place to repair and maintain a causeway, etc. 
Reg. Orig. 154. 

DE CAPITALIBUS DOl\IINIS FEODI. Of the 
chief lords of the fee. 

DE CAPITE MINUTIS. Of those who have lost 
their status, or civil condition. Dig. 4, 5. The 
name of a title in the Pandects. See Capitis De­
minutio. 

DE CARTIS REDDENDIS. (For restoring char­
ters. ) A writ to secure the delivery of charters 
or deeds ; a writ of detinue. Reg. Orig. 159b. 

DE CATALLIS REDDENDIS. (For restoring 
chattels. )  A writ to secure the return specifically 
of chattels detained from the owner. Cowell. 

DE BONIS NON ADMINISTRATIS. Of t.he DE CAUTIONE ADMITTENDA. Writ to take 
goods not administered. When an administrator caution or security. A writ which anciently lay 
is appointed to succeed another, who has left the against a bishop who held an excommunicated 
estate partially unsettled, he is said to be granted person in prison for his contempt, notwithstand-
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ing he had offered sufficient security (idoneam 
cautionem) to obey the commands of the church ; 
commanding him to take such security and re­
lease the prisoner. Reg. Orig. 66 ; Fitzh. Nat. 
Brev. 63, C. 

DE CERTIFICANDO. A writ requiring a thing to 
be certified. A kind of certiorari. Reg. Orig. 151, 
152. 

DE CERTIORANDO. A writ for certifying. A 
writ directed to the sheriff, requiring him to cer­
tify to a �articular fact. Reg. Orig. 24. 

DE CHAlUPERTIA. Writ of champerty. A writ 
directed to the j ustices of the bench, command­
ing the enforcement of the statute of champertors. 
Reg. Orig. 183 ; Fitzh. Nat. Brev. 172. 

DE CHAR ET DE SANK. L. Fr. Of flesh and 
blood. Affaire rechat de char et de sank. Words 
used in claiming a person to be a villein, in the 
time of Edward II. Y. B. P. 1 Edw. II. p. 4. 

DE CHIlUINO. A writ for the enforcement of a 
right of way. Reg. Orig. 155. 

DE CIBARIIS UTENDIS. Of victuals to be used. 
The title of a sumptuary statute passed 10 Edw. 
III. St. 3, to restrain the expense of entertain­
ments. Barring. Ob. St. 240. 

DE CLAMEA ADIUITTElVDA IN ITINERE PER 
ATTORNATUM. See Clamea Admittenda, etc. 

DE CLARO DIE. By daylight. Fleta, lib. 2, c. 76, 
§ 8. 

DE CLAUSO FRACTO. Of close broken; of 
breach of close. See Clausum Fregit. 

DE CLERICO ADMITTENDO. See Admittendo 
Clerico. 

DE CLERICO CAPTO PER STATUTUM MER­
CATORIUM DELIBERANDO. Writ for deliver­
ing a clerk arrested on a statute merchant. A 
writ for the delivery of a clerk out of prison, who 
had been taken and imprisoned upon the breach 
of a statute merchant. Reg. Orig. 147b. 

DE CLERICO CONVICTO DELIBERANDO. See 
Clerico Convicto, etc. 

DE CLERICO INFRA SACROS ORDINES CON­
STITUTO NON ELIGENDO IN OFFICIUM. See 
Clerico Infra Sacros, etc. 

DE CLERO. Concerning the clergy. The title of 
the statute 25 Edw. III. St. 3 ;  containing a varie­
ty of provisions on the subject of presentations, 
indictments of spiritual persons, and the like. 2 
Reeve, Eng. Law, 378. 

DE COBPOBE 

DE COMON DROIT. L. Fr. Of common right ; 
that is, by the common law. Co. Litt. 142a. 

DE COMPUTO. Writ of account. A writ com­
manding a defendant to render a reasonable ac­
count to the plaintiff, or show cause to the con­
trary. Reg. Orig. 135-138 ; Fitzh. Nat. Brev. 117, 
E. The foundation of the modern action of ac­
count. 

DE CONCILIO CURVE. By the advice (or direc­
tion) of the court. 

DE CONFLICTU LEGUM. Concerning the con­
flict of laws. The title of several works written 
on that subject. 2 Kent, Comm. 455. 

DE CONJUNCTIM FEOFFATIS. Concerning per­
sons jointly enfeoffed, or seised. The title of the 
statute 34 Edw. I., which was passed to prevent 
the delay occasioned by tenants in novel disseisin, 
and other writs, pleading that some one else was 
seised jointly with them. 2 Reeve, Eng. Law, 243. 

DE CONSANGUINEO, and DE CONSANGUINI­
TATE. Writs of cosinage, (q. v. ) .  

DE CONSILIO. In old criminal law. Of counsel ; 
concerning counsel or advice to commit a crime. 
Fleta, lib. 1, c. 31, § 8. 

DE CONSILIO CURVE. By the advice or direc­
tion of the court. Bract. fol. 345b. 

DE CONTINUANDO ASSISA M. Writ to continue 
an assise. Reg. Orig. 217b. 

DE CONTUMACE CAPIENDO. Writ for taking 
a contumacious person. A writ which issues out 
of the English court of chancery, in cases where 
a person has been pronounced by an ecclesiastical 
court to be contumacious, and in contempt. Shelf. 
Mar. & Div. 494-496, and notes. It is a commit· 
ment for contempt. Id. 

DE COPIA LmELLI DELIBERANDA. Writ for 
delivering the copy of a libel. An ancient writ 
directed to the judge of a spiritual court, com­
manding him to deliver to a defendant a copy of 
the libel filed against him in such court. Reg. 
Orig. 58. The writ in the register is directed to 
the Dean of the Arches, and his commissary. Id. 

DE CORONATORE ELIGENDO. Writ for elect­
ing a coroner. A writ issued to the sheriff in Eng­
land, commanding him to proceed to the election 
of a coroner, which is done in full county court, 
the freeholders being the electors. Sewell, Sher­
iffs, 372. 

DE CORONATORE EXONERANDO. Writ for 
discharging or removing a coroner. A writ by 
which a coroner in England may be removed 
from office for some cause therein assigned. 
Fitzh. Nat. Brev. 163, 164 ; 1 Bl.Comm. 348. 

DE COMBUSTIONE DOMORUM. Of house burn­
ing. One of the kinds of appeal formerly in use 
in England. Bract. fol. 146b ; 2 Reeve, Eng. Law, 
38. DE CORPORE COMITATUS. From the body 01 

the county at large, as distinguished from a par· 
DE COMMUNI DIVIDUNDO. For dividing a ticular neighborhood, ( de vicineto. )  3 Bl.Comm. 
thing held in common. The name of an action 360. Used with reference to the composition of 
given by the civil law. Mackeld. Rom. Law, § 499. a jury. State v. Kemp, 34 Minn. 61, 24 N.W. 349. 
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DE CORRODIO 

DE CORRODIO HABENDO. Writ for having a 
corody. A writ to exact a corody from a religious 
house. Reg. Orig. 264, Fitzh. Nat. Brev. 230. See 
Corody. 

DE · CUJUS. Lat. From whom. A term used to 
designate the person by, through, from, or under 
whom another claims. Brant v. New Orleans, 41 
La.Ann. 1098, 6 So. 793. 

DE CURIA CLAUDENDA. An obsolete writ, to 
require a defendant to fence in his court or land 
about his house, where it was left open to the 
injury of his neighbor's freehold. 1 Crabb, Real 
Prop. 314 ; Rust v. Low, 6 Mass. 90. 

DE CURSU. Of course. The usual, necessary, 
and formal proceedings in an action are said to 
be de cursu; as distinguished from summary pro­
ceedings, or such as are incidental and may be 
taken on summons or motion. Writs de cursu are 
such as are issued of course, as distinguished 
from prerogative writs. 

DE CUSTODE ADMITTENDO. Writ for admit· 
ting a guardian. Reg. Orig. 93b, 198. 

DE CUSTODE AMOVENDO. Writ for removing 
a guardian. Reg. Orig. 198. 

DE CUSTODIA TERRiE ET HlEREDIS, Breve. 
L. Lat. Writ of ward, or writ of right of ward. 
A writ which lay for a guardian in knight's servo 
ice or in socage, to recover the possession and 
custody of the infant, or the wardship of the land 
and heir. Reg. Orig. 161b ; Fitzh. Nat. Brev. 139, 
B ;  3 BI.Comm. 141. 

DE DEBITO. A writ of debt. Reg. Orig. 139. 

DE DEBITORE IN PARTES SECANDO. In Ro· 
man law. "Of cutting a debtor in pieces." This 
was the name of a law contained in the Twelve 
Tables, the meaning of which has occasioned 
much controversy. Some commentators have con­
cluded that it was literally the privilege of the 
creditors of an insolvent debtor ( all other means 
failing) to cut his body into pieces and G.istribute 
it among them. Others contend that the language 
of this law must be taken figuratively, denoting a 
cutting up and apportionment of the debtor's es­
tate. 

The latter view has been adopted by Montesquieu, Bynk­
ershoek, Heineccius, and Taylor. (Esprit des Lois, liv. 29, 
c. 2 ;  Bynk.Obs. Jur. Rom. 1. 1, c. 1 ; ,  Heinecc. Ant. Rom. lib. 
3, tit. 30, § 4; Tayl.Comm. in Leg. Decemv. ) The literal 
meaning, on the other hand, Is advocated by Aulus Gellius 
and other writers of antiquitY, and receives support from 
an expression (semoto omni cruciatu) in the Roman code 
itself. (Aul. Ge l. Noctes Atticre, lib. 20, c. 1 ;  Code, 7, 7, 8. ) 
This is also the opinion of Gibbon, Gravina, Pothier, Hugo, 
and Niebuhr. (3 Gib. Rom. Em�. , Am. Ed. , p .  183 ; Grav. de 
Jur.Nat.Gent. et XII. Tab. § 72 ; Poth. Introd. Pand. ; 
Hugo, Hist. du Droit Rom. tom. 1. p. 233, § 149 ; 2 Nieb. 
Hist.Rom. p .  597 ; 1 Kent, Comm. 523, note. ) Burrill. 

that ought to be paid by others proportionably 
with him. Fitzh. Nat. Brev. 234 ; Termes de la 
Ley. 

DE DIE IN DIEM. From day to day. Bract. fol. 
205b. 

DE DIVERSIS REGULIS JURIS ANTIQUI. Of 
divers ,rules of the ancient law. A celebrated title 
of the Digests, and the last in that collection. It 
consists of two hundred and eleven rules or max­
ims. Dig. 50, 17. 

DE DOLO MALO. Of or , founded upon fraud. 
Dig. 4, 3. See Actio de Dolo Malo. 

DE DOMO REPARANDA. A writ which lay for 
one tenant in common to compel his cotenant to 
contribute towards the repair of the common 
property. 

DE DONIS. Concerning gifts, (or more fully, de 
donis conditionalibus, concerning conditional 
gifts. ) The name of a celebrated English statute, 
passed in the thirteenth year of Edw. I., and con­
stituting the first chapter of the statute of Westm. 
2, by virtue of which estates in fee-simple con­
ditional (formerly known as "dona conditionalia" ) 
were converted into estates in fee-tail and ren­
dered inalienable, thereby strengthening the pow­
er of the nobles. See 2 BI.Comm. 112. 

DE DOTE ASSIGNANDA. Writ for assigning 
dower. A writ which lay for the widow of a ten­
ant in capite, commanding the king's escheater to 
cause her dower to be assigned to her. Reg. Orig. 
297; Fitzh. Nat. Brev. 263, C. 

DE DOTE UNDE NIIDL HABET. A writ of dow­
er which lay for a widow where no part of her 
dower had been assigned to her. It is not much 
used ; but a form closely resembling it is some­
times used in the United States. 4 Kent, Comm. 
63 ; Stearns, Real Act. 302 ; 1 Washb. Real Prop. 1
230. 

DE EJECTIONE CUSTODIiE. A writ which lay 
for a guardian who had been forcibly ejected from 
his wardship. Reg. Orig. 162. 

: DE EJECTIONE FIRMiE. A writ which lay at 
, the suit of the tenant for years against the lessor, 
t reversioner, remainderman, or stranger who had 
; himself deprived the tenant of the occupation of 
I the land during his term. 3 Bl.Comm. 199. By 

a gradual ext�nsion of the scope of this form of 
action its object was made to include not only 
damages for the unlawful detainer, but also the 
possession for the remainder of the term, and 
eventually the possession of land generally. And, 
as it turned on the right of possession, this in­
volved a determination of . the right of property, 
or the title, and thus arose the modern action of 
ejectment. 

DE DECEPTIONE. A writ of deceit which lay 
against one who acted in the name of another 
whereby the latter was damnified and deceived. 
Reg. Orig. 112. DE ESClETA. Writ of escheat. A writ which 

a lord had, where his tenant died without heir, to 
DE DEONERANDA PRO RATA PORTION IS. A recover the land. Reg. Orig. 164b; Fitzh. Nat. 
writ that lay where one was distrained for 'rent Brev. 143, 144, E. 
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DE ESCAMBIO MONETlE. A writ of exchange 
of money. An ancient writ to authorize a mer­
�hant to make a bill of exchange, ( literas cam­
bitorias facere.)  Reg. Orig. 194. 

DE ESSE IN PEREGRINATIONE. Of being on a 
journey. A species of essoin. 1 Reeve, Eng. Law, 
119. 

DE ESSENDO QUIETUM DE TOLONIO. A writ 
which lay for those who were by privilege free 
from the payment of toll, on their being molested 
therein. Fitzh. Nat. Brev. 226 ; Reg. Orig. 258b. 

DE ESSONIO DE MALO LECTI. A writ which 
issued upon an essoin of malum lecti being cast, 
to examine whether the party was in fact sick or 
not. Reg. Orig. 8b. 

DE ESTOVERIIS HABENDIS. Writ for having 
estovers. A writ which lay for a wife divorced 
a mensa et thoro, to recover her alimony or es­
tovers. 1 Bl.Comm. 441 ; 1 Lev. 6. 

DE ESTREPAMENTO. A writ which lay to pre­
vent or stay waste by a tenant, during the pen­
dency of a suit against him to recover the lands. 
Reg. Orig. 76b. Fitzh. Nat. Brev. 60. 

DE EU ET TRENE. L. Fr. Of water and whip 
of three cords. A term applied to a neife, that 
is, a bond woman or female villein, as employed 
in servile work, and subject to corporal punish­
ment. Co. Litt. 25b. 

DE EVE ET DE TREYE. A law French phrase, 
equivalent to the Latin de avo et de tritavo, de­
scriptive of the ancestral rights of lords in their 
villeins. Literally, "from grandfather and trom 
great-grandfather's great-grandfather." It occurs 
in the Year Books. 

DE EXCOMMUNICATO CAPIENDO. A writ com­
manding the sheriff to arrest one who was ex­
communicated, and imprison him till he should be­
come reconciled to the church. 3 Bl.Comm. 102. 
Smith v. Nelson, 18 Vt. 511. 

DE EXCOMMUNICATO DELIBERANDO. A writ 
to deliver an excommunicated person, who has 
made satisfaction to the church, from prison. 3 
Bl.Comm. 102. 

DE EXCOMMUNICATO RECAPIENDO. Writ for 
retaking an excommunicated person, where he had 
been liberated from prison without making satis­
faction to the church, or giving security for that 
purpose. Reg. Orig. 67. 

DE EXCUSATIONIBUS. "Concerning excuses." 
This is the title of book 27 of the Pandects, ( in the 
Corpus Juris Civilis. )  It treats of the circum­
stances which excuse one from filling the office of 
tutor or curator. The bulk of the extracts are 
from Modestinus. . 

DE EXECUTIONE FACIENDA IN WITHER· 
NAMIUM. Writ for making execution in wither­
nam. Reg. Orig. 82b. A species of capias in wi­
thernam. 

DE FAmE 

DE EXECUTIONE JUDICII. A writ directed to a 
sheriff or bailiff, commanding him to do execution 
upon a j udgment. Reg. Orig. 18 ; Fitzh. Nat. 
Brev. 20. 

DE EXEMPLIFICATIONE. Writ of exemplifica­
tion. A writ granted for the exemplification of an 
original. Reg. Orig. 290b. 

DE EXONERATIONE SECTlE. Writ for exon­
eration of suit. A writ that lay for the king's 
ward to be discharged of all suit to the county 
court, hundred, leet, or court-baron, during the 

· time of his wardship. Fitzh. Nat. Brev. 158 ; New 
Nat. Brev. 352. 

. 

DE EXPENSIS CIVIUM ET BURGENSIUM. An 
obsolete writ addressed to the sheriff to levy the 
expenses of every citizen and burgess of parlia­
ment. 4 Inst. 46. 

DE EX�ENSIS MILITUM LEVANDIS. Writ for 
levying the expenses of knights. A writ directed 
to the sheriff for levying the allowance for knights 
of the shire in parliament. Reg. Orig. 191b, 192. 

. DE FACTO. In fact, in deed, actually. This 
phrase is used to characterize an officer, a govern­
ment, a past action, or a state of affairs which 
must be accepted for all practical purposes, but is 
illegal or illegitimate. In this sense it is the con­
trary of de jure, which means rightful, legitimate, 
j ust, or constitutional. Thus, an officer, king, or 
government de facto is one who is in actual pos· 
session of the office or supreme power, but by 
usurpation, or without lawful title ; while an offi­
cer, king, or governor de jure is one who has j ust 
claim and rightful title to the office or power, but 
has never had plenary possession of it, or is not in 
actual possession. 4 Bl.Comm. 77, 78. MacLeod v. 
United States, 229 U.S. 416, 33 S.Ct. 955, 57 L.Ed. 
1260 ; Wheatley v. Consolidated Lumber Co., 167 
Cal. 441, 139 P. 1057, 1059. So a wife de facto is 
one whose marriage is voidable by decree, as dis­
tinguished from a wife de jure, or lawful wife. 4 
Kent, Comm. 36. But the term is also frequently 
used independently of any distinction from de 
jure; thus a blockade de facto is a blockade which 
is actually maintained, as distinguished from a 

· mere paper blockade. 1 Kent, 44. As to de facto 
"Corporation," "Court," "Domicile," "Govern-

· ment," and "Officer," see those titles. 
In old English law it means respecting or con· 

cerning the principal act of a murder, which was 
technically denominated factum. See Fleta, lib. 1, 
c. 27, § 18. 

DE FACTO CONTRACT. One which has purport­
ed to pass the property from the owner to an­
other. Bank v. Logan, 74 N.Y. 575 ; Edmunds v .. 

· Transp. Co., 135 Mass. 283. 

DE FAIRE ECHELLE. In French law. A clause 
commonly inserted in policies of marine insurance, 
equivalent to a. license to touch and trade at in­
termediate ports. American Ins. Co. v. Griswold 
14 Wend., N.Y. 491. 
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DE FALSO 

DE FALSO JUDICIO. Writ of false judgment. 
Reg.Orig. 15 ; Fitzh.Nat.Brev. 18. See False Judg­
ment. 

DE FALSO MONETA. Of false money. The 
title of the statute 27 Edw. I. ordaining that per­
sons importing certain coins, called "pollards," 
and "crokards," should forfeit their lives and 
goods, and everything they could forfeit. 2 Reeve, 
Eng.Law, 228, 229. 

DE FIDE ET OFFICIO JUDICIS NON RECIPI­
TUR QUlESTIO, SED DE SCIENTIA, SIVE SIT 
ERROR JURIS, SIVE FACTI. Concerning the 
fidelity and official conduct of a j udge, no question 
is [will be] entertained ; but [only] concerning his 
knowledge, whether the error [committed] be of 
law or of fact. Bac.Max. 68, reg. 17 . .  The bona 
fides and honesty of purpose of a judge cannot 
be questioned, but his decision may be impugned 
for error either of law or fact. Broom, Max, 85. 
The law doth so much respect the certainty of 
judgments, and the credit and authority of judges, 
that it will not permit ,any error to be assigned 
which impeacheth them in their trust and office, 
and in willful abuse of the same ; but only in ig­
norance and mistaking either of the law, or of the 
case and matter of fact. Bac.Max. ubi supra. 
Thus, it cannot be assigned for error that a judge 
did that which he ought not to do ; as that he 
entered a verdict for the plaintiff, where the jury 
gave it for the defendant. Fitzh.Nat.Brev. 20, 21;  
Bac.Max. ubi supra ; Hardr. 127, argo 

DE FIDEI LlESIONE. Of breach of faith or 
fidelity. 4 Reeve, Eng.Law, 99. 

DE FINE FORCE. L. Fr. Of necessity ; of pure 
necessity. See Fine Force. 

DE FINE NON CAPIENDO PRO PULCHRE 
PLACITANDO. A writ prohibiting the taking of 
fines for beau pleader. Reg.Orig. 179. 

DE FINE PRO REDISSEISINA CAPIENDO. A 
writ which lay for the release of one imprisoned 
for a re-disseisin, on payment of a reasonable 
fine. Reg.Orig. 222b. 

DE FINIBUS LEVATIS. Concerning fines levied. 
The title of the statute 27 Edw. I. requiring fines 
thereafter to be levied, to be read openly and 
solemnly. in court. 2 Inst. 521. 

DE FORISFACTURA MARITAGII. Writ of for­
feiture of marriage. Reg.Orig. 163, 164. 

DE FRANGENTIBUS PRISONAM. Concernlng 
those that break prison. The title of the statute 
1 Edw. II. ordaining that none from thenceforth 
who broke prison should have judgment of life 
or limb for breaking prison only, unless the cause 
for which he was taken and imprisoned required 
such a judgment if he was lawfully convicted 
thereof. 2 Reeve, Eng.Law, 290 ; 2 Inst. 589. 

DE FURTO. Of theft. One of the kinds of crim­
inal appeal formerly in use in England. 2 Reeve, 
Eng.Law, 40. 

DE GESTU ET FAMA. Of behavior and reputa­
tion. An old writ which lay in cases where a 
person's conduct and reputation were impeached. 

DE GRATIA. Of grace or favor, by favor. De 
speciali gratia, of special grace or favor. 

DE GRATIA SPECIALI CERTA SCIENTIA ET 
MERO MOTU, TALIS CLAUSULA NON VALET 
IN HIS IN QUIBUS PRlESUMITUR PRINCIPEM 
ESSE IGNORANTEM. 1 Coke, 53. The clause 
"of our special grace, certain knowledge, and 
mere motion," is of no avail in those things in 
which it is presumed that the prince was ignorant. 

DE GROSSIS ARBORIBUS DECIMlE NON DA­
BUNTUR SED DE SYLVIA ClEDUA DECIMlE 
DABUNTUR. 2 Rolle, 123. Of whole trees, tithes 
are not given; but of wood cut to be used, tithes 
are given. 

DE HlEREDE DELmERANDO ILLI QUI HABET 
CUSTODIAM TERRlE. Writ for delivering an 
heir to him who has wardship of the land. A 
writ directed to the sheriff, to require one that 
had the body of him that was ward to another to 
deliver him to the person whose ward he was by 
reason of his land. Reg.Orig. 161. 

DE HlEREDE RAPTO ET ABDUCTO. Writ con­
cerning an heir ravished and carried away. A 
writ which anciently lay for a lord who, having 
by right the wardship of his tenant under age 
could not obtain his body, the same being carried 
away by another person. Reg.Orig. 163; Old 
N a t.Brev. 93. 

DE HlERETICO COMBURENDO. (Lat. For 
burning a heretic.) A writ which formerly issued 
from the secular courts for the execution, by 
burning, of a heretic, who had been convicted in 
the ecclesiastical courts of heresy, had abjured, 
and had relapsed into heresy. It is said to be 
very ancient. Fitzh.Nat.Brev. 269 ; 4 Bl.Comm. 
46. See Hreretico Comburendo. 

DE HOMAGIO RESPECTUANDO. A writ for 
respiting or postponing homage. Fitzh.Nat.Brev. 
269, A. 

DE HOMINE CAPTO IN WITHERNAM. (Lat. 
For taking a man in withernam.) A writ to take 
a man who had carried away a bondman or bond­
woman into another country beyond the reach 
of a writ of replevin. 

DE HOMINE REPLEGIANDO. (Lat. For re­
plevying a man.) A writ which lies to replevy a 
man out of prison, or out of the custody of a pri­
vate person, upon giving security to the sheriff 
tha t the man shall be forthcoming to answer any 
charge against him. Fitzh.Nat.Brev. 66 ; 3 Bl. 
Comma 129. This writ has been superseded al­
most wholly, in modern practice, by that of ha­
beas corpus; but it is still used, in some of the 
states, in an amended and altered form. See 1 
Kent, Comma 404n ; 34 Me. 136. 

DE IDENTITATE NOMINIS. A writ which lay 
for one arrested in a personal action and com-
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mitted to prison under a mistake as to his iden­
tity, the proper defendant bearing the same name. 
Reg.Orig. 194. 

DE IDIOTA INQUffiENDO. An old common-law 
writ, long obsolete, to inquire whether a man be 
an idiot or not. 2 Steph.Comm. 509. 

DE ns QUI PONENDI SUNT IN ASSISIS. Of 
those who are to be put on assises. The title of 
a statute passed 21 Edw. I. defining the qualifica­
tions of jurors. Crabb, Eng.Law, 167, 189 ; 2 
Reeve, Eng.Law, 184. 

DE INCREMENTO. Of increase ; in addition. 
Costs de incremento, or costs of increase, are the 
costs adjudged by the court in civil actions, in 
addition to the damages and nominal costs found 
by the jury. Gilb.Com.PI. 260. 

DE INFffiMITATE. Of infirmity. The principal 
essoin in the time of Glanville ; afterwards called 
((de malo." 1 Reeve, Eng.Law, 115. See De Malo; 
Essoin. 

DE INGRESSU. A writ of entry. Reg.Orig. 227b, 
et seq. 

DE INJURIA. Of [his own] wrong. In the tech­
nical language of pleading, a replication de in­
juria is one that may be made in an action of 
tort where the defendant has admitted the acts 
complained of, but alleges, in his plea, certain new 
matter by way of justification or excuse ;  by this 
replication the plaintiff avers that the defendant 
committed the grievances in question "of his own 
wrong, and without any such cause," or motive or 
excuse, as that alleged in the plea, ( de injuria sua 
propria absque tali causa; )  or, admitting part 
of the matter pleaded, "without the rest of the 
cause" alleged, ( absque residuo causoo.) In form 
it is a species of traverse, and it is frequently 
used when the pleading of the defendant, in an­
swer to which it is directed, consists merely of 
matter of excuse of the alleged trespass, griev­
ance, breach of contract, or other cause of action. 
Its comprehensive character in putting in issue 
all the material facts of the defendant's plea has 
also obtained for it the title of the general replica­
tion. Holthouse. 

DE INOFFICIOSO TESTAMENTO. Concerning 
an inofficious or undutiful will. A title of the civil 
law. Inst. 2, 18. 

. 

DE INTEGRO. Anew; a second time. As it 
was before. 

DE INTRUSIONE. A writ of intrusion ; where 
a stranger entered after the death of the ten­
ant, to the injury of the reversioner. Reg.Orig. 
233b. 

DE JACTURA EVITANDA. For avoiding a loss. 
A phrase applied to a defendant, as de lucro cap­
tando is to a plaintiff. Jones v. Sevier, 1 Litt., 
Ky., 51, 13 Am.Dec. 218. 

DE LlBEBTATE 

enacted severe and arbitrary penalties, against 
the Jews. 

DE JUDICATO SOLVENDO. For payment of the 
amount adjudged. A term applied in the ' Scotch 
law to bail to the action, or special bail. 

DE JUDICIIS. Of judicial proceedings. The title 
of the second part of the Digests or Pandects, in­
cluding the fifth, sixth, seventh, eighth, ninth, 
tenth, and eleventh books. See Dig. Pro rem. § 3. 
DE JUDICIO SISTI. For appearing in court. A 
term applied in the Scotch and admiralty law, 
to bail for a defendant's appearance. 

DE JURE. Of right ; legitimate ; lawful ; by 
right and just title. In this sense it is the con­
trary of de facto, (which see. ) It may also be 
contrasted with de gratia, in which case it means 
"as a matter of right," as de gratia means "by 
grace or favor." Again it may be contrasted with 
de ooquitate; here meaning "by law," as the lat­
ter means "by equity." See Government. 

DE JURE DECIMARUM, ORIGINEM DUCENS 
DE JURE PATRONATUS, TUNC COGNITIO 
SPECTAT AT LEGEM CIVILEM, i. e., COMMUN· 
EM. Godb. 63. With regard to the right of tithes, 
deducing its origin from the right of the patron, 
then the cognizance of them belongs to the civil 
law; that is, the common law. 

DE JURE JUDICES, DE FACTO JURATORES, 
RESPONDENT. The judge') find the law, the 
jury the facts. See Co.Litt. 295 ; Broom, Max. 99. 

DE LA PLUIS BEALE, or BELLE. L. Fr. Of 
the most fair. A term . applied to a species of 
dower, which was assigned out of the fairest of 
the husband's tenements. Litt. § 48. See Dower 
de la Plus.Belle. 

DE LATERE. From the side ; on the side; col­
laterally; of collaterals. Cod. 5, 5, 6. 

DE LEGATIS ET FIDEI COMMissIS. Of leg­
acies and trusts. The name of a title of the Pan­
dects. Dig. 30. 

DE LEPROSO AMOVENDO. Writ for removing 
a leper. A writ to remove a leper who thrust 
himself into the company of his neighbors in any 
parish, in public or private places, to their annoy­
ance. Reg.Orig. 267; Fitzh.Nat.Brev. 234, E ;  New 
N a t.Brev. 521. 

DE LmERA FALDA. Writ of free fold. A spe­
cies of quod permittat. Reg.Orig. 155. 

DE LmERA PISCARIA. Writ of free fishery. A 
species of quod permittat. Reg.Orig. 155. 

DE LmERO PASSAGIO. Writ of free passage. 
A species of quod permittat. Reg.Orig. 155. 

DE LmERTATE PROBANDA. Writ for proving 
liberty. A writ which lay for such as, being de­
manded for villeins or niefs, offered to prove 

DE JUDAISMO, STATUTUM. The name of a themselves free. Reg.Orig. 87b; Fitzh.Nat.Brev. 
statute passed in the reign of Edward I. which 77, F. 
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DE LIBERTATIBUS 

DE LIBERTATIBUS ALLOCANDIS. A writ of 
various forms, to enable a citizen to recover the 
liberties to which he was entitled. Fitzh.Nat. 
Brev. 229 ; Reg.Orig. 262. 

DE LICENTIA TRANSFRETANDI. Writ of per­
mission to cross the sea. And old writ directed 
to the wardens of the port of Dover, or other sea· 
port in England, commanding them to permit the 
persons named in the writ to cross the sea from 
such port, on certain conditions. Reg.Orig. 193b. 

DE LUNATICO INQUIRENDO. The name of a 
writ directed to the sheriff, directing him to in­
quire by good and lawful men whether the party 
charged is a lunatic or not. Den v. Clark, 10 N.J. 
L. 217, 18 Am.Dec. 417 ; Hart v. Deamer, 6 Wend., 
N.Y., 497 ; In re Lindsley, 44 N.J.Eq. 564, 15 A. 1, 
6 Am.St.Rep. 913. 

DE MAGNA ASSISA ELIGENDA. A writ by 
which the grand assise was chosen and sum­
moned. Reg.Orig. 8; Fitzh.Nat.Brev. 4. 

DE MAJORI ET MINORI NON VARIANT JU�A. 
Concerning greater and less laws do not vary. 
2 Vern. 552. 

DE MALO. Of illness. This phrase was frequent­
ly used to designate several species of essoin, 
(q. v.,) such as de malo lecti, of illness in bed ; 
de malo veniendi, of illness (or misfortune) in 
coming to the place where the court sat ; de malo 
villre, of illness in the town where the court sat. 

DE MANUCAPTIONE. Writ of manucaption, or 
mainprise. A writ which lay for one who, being 
taken and imprisoned on a charge of felony, had 
offered bail, which had been refused ; requiring 
the sheriff to discharge him on his finding suffi­
cient mainpernors or bail. Reg.Orig. 268b; Fitzh; 
Nat.Brev. 249, G. 

DE MANUTENENDO. Writ of maintenance. A 
writ which lay against a person for the offense 
of maintenance. Reg.Orig. 189, 182b. 

DE MEDIETATE LINGUlE. Of the half tongue ; 
half of one tongue and half of another. This 
phrase describes that species of jury which, at 
common law, was allowed in both civil and crim­
inal cases where one of the parties was an alien, 
not speaking or understanding English. It was 
composed of six English denizens or natives and 
six of the alien's own countrymen. 

DE MEDIO. A .writ in the nature of a writ of 
right, which lay where upon a subinfeudation the 
mesne ( or middle ) lord suffered his under·tenant 
or tenant para'vail to be distrained upon by the 
lord paramount for the rent due him from the 
mesne lord. Booth, Real Act, 136. 

DE MELIORIBUS DAl\'1NIS. Of or for the better 
damages. A term usc;:d in practice to denote the 
election by a plaintiff against which of several 
defendants (where the damages have been as­
sessed separately) he will take judgment. 1 Arch. 
Pr.K.B. 219 ; Knickerbacker v. Colver, 8 Cow., 
N.Y., 111. 

Judgment de melioribus damn is (of, or for, the 
better damages ) .  Where, in an action against seve 
eral persons for a joint tort, the jury by mistake 
sever the damages by giving heavier damages 
against one defendant than against the others, 
the plaintiff may cure the defect by taking judg­
ment for the greater damages (de melioribu8 
damnisJ against that defendant, and entering a 
nolle prosequi (q. v.J against the others. Sweet. 

DE MERCATORIBUS. "Concerning merchants." 
The name of a statute passed in the eleventh 
year of Edw. I. ( 1233, ) more commonly called 
the "Statute of Acton Burnel," authorizing the 
recognizance by statute merchant. See 2 Reeve, 
Eng.Law, 160-162 ; 2 BI.Comm. 161. 

DE MINIMIS NON CURAT LEX. · The law does 
not care for, or take notice of, very small or tri­
fling matters. The law does not concern itself 
about trifles. Cro.Eliz. 353. Thus, error ir.. cal­
cula tion of a fractional part of a penny will not 
be regarded. Hob. 88. So, the law will not, in 
general, notice the fraction of a day. Broom, 
Max. 142. 

DE MINIS. Writ of threats. A writ which lay 
where a person was threatened with personal 
violence, or the destruction of his property, to 
compel the offender to keep the peace. Reg.Orig. 
88b, 89 ; Fitzh.Nat.Brev. 79, G, 80. 

DE MITTENDO TENOREM RECORD I. A writ 
to send the tenor of a record, or to exemplify it 
under the great seal. Reg.Orig. 220b. 

DE MODERATA MISERICORDIA CAPIENDA. 
Writ for taking a moderate amercement. A writ, 
founded on Magna Charta, (c. 14, ) which lay for 
one who was excessively amerced in a court not 
of record, directed to the lord of the court, or his 
bailiff, commanding him to take a moderate 
amercement of the party. Reg.Orig. 86b; Fitzh. 
Nat.Brev. 75, 76. 

DE MODO DECIMANDI. Of a modus of tithing. 
A term applied in English ecclesiastical law to 
a prescription to have a special manner of tith­
ing. 2 BI.Comm. 29 ; 3 Steph.Comm. 130. 

DE l\IOLENDINO DE NOVO ERECTO NON JAC· 
ET PROHIBITIO. ero.Jac. 429. A prohibition 
lies not against a newly-erected mill. 

DE MORTE HOlUINIS NULLA EST CUNCTATIO 
LONGA. Where the death of a human being is 
concerned, [in a matter of life and death, ] no 
de1ay is [considered] long. Co.Litt. 134. 

DE NATIVO HABENDO. A writ which lay for a 
lord directed to the sheriff, commanding him to ap­
prehend a fugitive villein, and restore him, with 
all his chattels, to the lord. Reg.Orig. 87 ; Fitzh. 
Nat.Brev. 77. 

DE NATURA BREVIUM. ( Lat. ) Concerning the 
nature of writs. The title of more than one text­
book of English Medireval law. Maitland, 2 Sel. 
Essays in Anglo·Amer. Leg. Rist. 549. See Regis­
ter of Writs. 
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DE NOMINE PROPRIO NON EST CURANDUM 
CUM IN SUBSTANTIA NON ERRETUR; QUIA 
NOMINA MUTABILIA SUNT, RES AUTEM 
IMMOBILES. 6 Coke, 66. As to the prop­
er name, it is not to be regarded where it errs 
not in substance, because names are changeable, 
but things immutable. 

DE NON APPARENTIBUS, ET NON EXISTEN· 
TIBUS, EADEM EST RATIO. 5 Coke, 6 . .  As to 
things not apparent, and those not existing, the 
rule is the same. Bennehan v. Webb, 28 N.C. 61 ; 
U. S. v. Wilkinson, 12 How., U.S., 253, 13 L.Ed. 
974, Fed.Cas.No. 16,696 ; 5 Co. 6; 6 Bingh. N.C. 
453 ; 7 Cl. & F. 872 ; 5 C.B. 53 ; 8 Id. 286 ; 1 Term 
404 ; Quarles v. Quarles, 4 Mass. 685 ; 8 Id. 401 ; 
Broom, Max. 163, 166. 

DE NON DECIIUANDO. Of not paying tithes. A 
term applied in English ecclesiastical law to a 
prescription or claim to be entirely discharged of 
tithes, and to pay no compensation in lieu of them. 
2 Bl. Comm. 31. 

DE NON PROCEDENDO AD ASSISAM. A writ 
forbidding the j ustices from holding an assise in 
a particular case. Reg.Orig. 221. 

DE NON RESIDENTIA CLERICI REGIS. An 
ancient writ where a parson was employed in the 
royal service, etc., to excuse and discharge him 
of non-residence. 2 Inst. 264. 

DE NON SANE MEMORIE. L. Fr. Of unsound 
memory or mind ; a phrase synonymous with non 
compos mentis. 

DE NOVI OPERIS NUNCIATIONE. In the civil 
law. A form of interdIct or injunction which lies 
in some cases where the defendant is about to 
erect a "new work" ( q. v.) in derogation or in­
jury of the plaintiff's rights. 

DE NOVO. Anew; afresh ; a second time. Arch­
er v. High, 193 Miss. 361, 9 So.2d 647, 64� ; Dun­
can v. Mack, 59 Ariz. 36, 122 P.2d 215, 217. A 
venire de novo is a writ for summoning a jury 
for the second trial of a case which has been sent 
back from above for a new trial. Slaughter v. 
Martin, 9 Ala.App. 285, 63 So. 689, 690; Parker 
v. Lewis, 45 Okl. 807, 147 P. 310, 311. 

DE NULLO, QUOD EST SUA NATURA INDI· 
VISmILE, ET DIVISIONEM NON PATITUR, 
NULLAM PARTEM RABEBIT VIDUA, SED SAT· 
ISFACIAT EI AD VALENTIAM. Co. Litt. 32. A 
widow shall have no part of that which in its own 
nature is indivisible, and is not susceptible of divi· 
sion, but let the heir satisfy her with an equiva­
lent. 

DE PLACITO 

to inquire whether a man eommitted to prison 
upon suspicion of murder were committed on just 
cause of suspicion, or only upon malice and ill 
will ( propter odium et atiam) ;  and if, upon the 
inquisition, due cause of suspicion did not appear, 
then there issued another writ for the sheriff to 
admit him to bail. 3 Bl.Comm. 128 ; Reg.Orig. 
133. 

DE OFFICE. L. Fr. Of office ; in virtue of office ; 
officially; in the discharge of ordinary duty. 

DE ONERANDO PRO RATA POR.TIONE. Writ 
for charging according to a rateable proportion. 
A writ which lay for a j oint tenant, · or tenant in 
common, who was distrained for more rent than 
his proportion of the land came to. Reg.Orig. 
182 ; Fitzh.Nat.Brev. 234, H. 

DE PACE ET LEGALITATE TENENDA. For 
keeping the peace, and for good behavior. 

DE PACE ET PLAGIS. Of peace, ( breach of 
peace, ) and wounds. One of the kinds of criminal 
appeal formerly in use in England, and which lay 
in cases of assault, wounding, and breach of the 
peace. Bract. fol. 144 ; 2 Reeve, Eng.Law, 33. 

DE PACE ET ROBERIA. Of peace [breach of 
peace] and robbery. One of the kinds of criminal 
appeal formerly in use in England, and which lay 
in cases of robbery and breach of the peace. 
Bract. fol. 146 ; 2 Reeve, Eng.Law, 37. 

DE P ALABRA. Span. By word ; by parol. 
White, New Recop. b. 2, tit. 19, c. 3, § 2. 

DE PARCO FRACTO. A writ or action for dam­
ages caused by a pound-breach ( q. v. ) .  It has 
long been obsolete. Co.Litt. 47b ; 3 Bl.Comm. 146. 

DE P ARTITIONE FACIENDA. A writ which lay 
to make partition of lands or tenements held by 
several as coparceners, tenants in common, etc. 
Reg.Orig. 76 ; Fitzh.Nat.Brev. 61, R; Old Nat.Brev. 
142. 

DE PERAMBULATIONE FACIENDA. A writ 
which lay where there was a dispute as to the 
boundaries of two adjacent lordships or towns, di� 
rected to the sheriff, commanding him to take 
with him twelve discreet and lawful knights of 
his county and make the perambulation and set 
the bounds and limits in certainty. Fitzh.Nat. 
Brev. 309, D. 

DE PIGNORE SURREPTO FURTI, ACTIO. In 
the civil law. An action to recover a pledge stolen. 
Inst. 4, 1, 14. 

DE PIP A VINI CARIANDA. A writ of trespass 
for carrying a pipe of wine so carelessly that it 
was stove, and the contents lost. Reg.Orig. 110. 
Alluded to by Sir William Jones in his remarks on 
the case of Coggs v. Bernard, 2 Ld.Raym. 909. 
Jones, Bailm. 59. 

DE NULLO TENEMENTO, QUOD TENETUR AD 
TERMINUM, FIT HOMAGII, FIT TAMEN INDE 
FIDELITATIS SACRAMENTUM. In no tenement 
which is held for a term of years is there an avail 
of homage ; but there is the oath of fealty. Co. 
Litt. 67b. DE PLACITO. Of a plea; of or in an action. 

Formal words used in declarations and other pro­
DE ODIO

' 
ET ATIA. A writ anciently called ceedings, as descriptive of the particular action 

"breve de bono et malo," addressed to the sheriff brought. 
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DE PLAGIS 

DE PLAGIS ET MAHEMIO. Of wounds and 
mayhem. The name of a criminal appeal for­
merly in use in England, in cases of wounding 
and maiming_ Bract. fol. 144b ; 2 Reeve, Eng. 
Law, 34. See Appeal. 

DE PLANO. Lat. On the ground ; on a level. 
A term of the Roman law descriptive of the meth­
od of hearing causes, when the prretor stood on 
the ground with the suitors, instead of the more 
formal method when he occupied a bench or tri­
bunal ; hence informal, or summary. 

DE PLEGIIS ACQUIETANDIS. Writ for acquit­
ting or releasing pledges. A writ that lay for a 
surety, against him for wh0m he had become sure­
ty for the payment of a certain sum of money at 
a certain day, where the latter had not paid the 
money at the appointed day, and the surety was 
compelled to pay it. Reg.Orig. 158 ; Fitzh.Nat. 
Brev. 137, C; 3 Reeve, Eng.Law, 65. 

DE PONENDO SIGILLUM AD EXCEPTIeNEM. 
Writ for putting a seal to an exception. A writ 
by which j ustices were formerly commanded to 
put their seals to exceptions taken by a party in 
a suit. Reg.Orig. 182. 

DE . POST DISSEISIN A. Writ of post disseisin. 
A writ which lay for him who, having recovered 
lands or tenements by prrecipe quod reddat, on 
default, or reddition, was again disseised by the 
former disseisor. Reg.Orig. 208 ; Fitzh.Nat.Brev. 
190. 

DE PRlEROGATIVA REGIS. The statute 17 
Edw. 1., St. 1, c. 9, defining the prerogatives of the 
crown -on certain subjects, but especially directing 
that the king shall have ward of the lands of idiots, 
taking the profits without waste, and finding them 
necessaries. 2 Steph.Comm. 529. 

DE PRlESENTI_ Of the present ; in the present 
tense. See Per Verba de Prresenti. 

DE PROCEDENDO AD JUDICIUM. A writ pro­
ceeding out of chancery and ordering the j udges 
of any court to proceed to j udgment. 3 Bla.Com. 
109. 

DE PROPRIETATE PRO BANDA. Writ for prov­
ing property. A writ directed to the sheriff, to 
inquire of the property or goods distrained, where 
the defendant in an action of replevin claims the 
property. 3 Bl.Comm. 148 ; Reg.Orig. 85b. 

DE QUARANTINA HABENDA. At common law, 
a writ which a widow entitled to quarantine might 
sue out in case the heir or other persons ejected 
her. It seems to have been a summary process, 
and required the sheriff, if no just cause were 
shown against it, speedily to put her into posses­
sion. Aiken v. Aiken, 12 Or. 203, 6 P. 682. 

DE QUIBUS SUR DISSEISIN. An ancient writ of 
entry. 
DE QUO, and DE Qumus. Of which. Formal 
words in the simple writ of entry, from which it 
was called a writ of entry "in the quo," or "in the 
quibus." 3 Reeve, Eng.Law, 33. 

DE QUOTA LITIS. In the civil law. A contract 
by which one who has a claim difficult to recover 
agrees with another to give a part, for the pur­
pose of obtaining his services to recover the rest. 
1 Duval, note 201. 

DE RAPTU VmGINUM. Of the ravishment of 
maids. The name of an appeal formerly in use 
in England in cases of rape. Bract. fol. 147 ; 2 
Reeve, Eng.Law, 38. 

DE RATIONABILI PARTE BONORUl\I. A writ 
which lay for the widow ( and children) of a de­
ceased person against his executors, to recover a 
third part of the deceased's personalty, after pay· 
ment of his debts, or to recover their reasonable 
part or share of his goods. 2 BI.Comm. 492 ; 
Fitzh.Nat.Brev. 122, L; Hopkins v. Wright, 17 
Tex. 36. 

DE RATIONABILIBUS DIVISIS. Writ for fixing 
reasonable boundaries. A writ which lay to settle 
the boundaries between the lands of persons in dif­
ferent towns, where one complained of encroach­
ment. Reg.Orig. 157b ; Fitzh.Nat.Brev. 128, M ;  
Rosc.Real Act. 31 ;  3 Reeve, Eng.Law, 48. 

DE REBUS. Of things. The title of the third 
part of the Digests or Pandects, comprising books 
12-19, inclusive. 

DE REBUS DUnIIS. Of doubtful things or mat­
ters. Dig. 34, 5. 

DE RECORDO ET PROCESSU MITTENDIS. 
Writ to send the record and process of a cause to 
a superior court ; a species of writ of error. Reg. 
Orig. 209. 

DE RECTO. Writ of right. Reg.Orig. 1, 2 ;  Bract. 
fol. 327b. See Writ of Right. 

DE RECTO DE ADVOCATIONE. Writ of right 
of advowson. Reg.Orig. 29b. A writ which lay 
for one who had an estate in an advowson to him 
and his heirs in fee-simple, if he were disturbed 
to present. Fitzh.Nat.Brev. 30, B. Abolished by 
St. 3 & 4 Wm. IV. c. 27. 

DE RECTO DE RATIONABU,I PARTE. Writ of 
right, of reasonable part. A writ which lay be­
tween privies in blood, as between brothers in gav­
elkind, or between sisters or other coparceners for 
l�nds in fee-simple, where one was deprived of his 
or her share by another. Reg.Orig. 3b ; Fitzh. 
Nat.Brev. 9, B. Abolished by St. 3 & 4 Wm. IV. 
c. 27. 

DE RECTO PATENS. Writ of right patent. 
Reg. Orig. 1. 

DE REDISSEISINA. Writ of redisseisin. A writ 
which lay where a man recovered by assise of 
novel disseisin land, rent, or common, and the 
like, and was put in possession thereof by verdict, 
and afterward was disseised of the same land, 
rent, or common, by him by whom he was dis­
seised before. Reg. Orig. 206b ; Fitzh. Nat. Brev. 
188, B. 
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DE REPARATIONE FACIENDA. A writ by 
which one tenant in common seeks to compel an­
other to aid in repairing the property held in com· 
mono 8 Barn. & C. 269. 

DE RESCUSSU. Writ of rescue or rescous. A 
writ which lay where cattle distrained, or per­
sons arrested, were rescued from those taking 
them. Reg. Orig. 117, 118; Fitzh. Nat. Brev. 101, 
C, G. 

DE RETORNO HABENDO. For having a return ; 
to have a return. A term applied to the j udgment 
for the defendant in an action of replevin, award­
ing him a return of the goods replevied ; and to 
the writ or execution issued thereon. 2 Tidd, Pro 
993, 1038 ; 3 Bl. Comm. 149. Applied also to the 
sureties given by the plaintiff on commencing the 
action. Id. 147. 

DE RIEN CULPABLE. L. Fr. Guilty of noth­
ing ; not guilty. 

DE SA VIE. L. Fr. Of his or her life ; of his 
own life ; as distinguished from pur autre vie, 
for another's life. Litt. § § 35, 36. 

DE SALVA GARDIA. A writ of safeguard allow­
ed to strangers seeking their rights in English 
courts, and apprehending violence or injury to 
their persons or property. Reg. Orig. 26. 

DE SALVO CONDUCTU. A writ of safe conduct. 
Reg. Orig. 25b, 26. 

DE SCACCARIO. Of or concerning the exche­
quer. The title of a statute passed in the fifty­
first year of Henry III. 2 Reeve, Eng. Law, 61. 

DE SCUTAGIO HABENDO. Writ for having (or 
to have) escuage or scutage. A writ which an­
ciently lay against tenants by knight-service, to 
compel them to serve in the king's wars or send 
substitutes or to pay escuage ; that is a sum of 
money. Fitzh. Nat. Brev. 83, C. The same 'writ 
lay for one who had already served in the king's 
army, or paid a fine instead, against those who 
held of him by knight-service, to recover his es­
cuage or scutage. Reg. Orig. 88 ; Fitzh. Nat. 
Brev. 83, D, F. 

DE SE BENE GERENDO. For behaving himself 
well ; for his good behavior. Yelv. 90, 154. 

DE SECTA AD MOLENDINUl\I. Of suit to a 
mill. A writ which lay to compel one to continue 
his custom ( of grinding) at a mill. 3 Bl. Comm. 
235 ; Fitzh. Nat. Brev. 122, M. 

DE SIMILmUS AD SIMILIA EADEl\1 RATIONE 
PROCEDENUM EST. From like things to like 
things we are to proceed by the same rule or rea­
son, [i. e., we are allowed to argue from the anal­
ogy of cases.] Branch, Prine. 

DE SIMlLmUS IDEM EST JUDICANDUM. Of 
[respecting] like things, [in like cases, ]  the j udg­
ment is to be the same. 7 Coke, 18. 

DE SON TORT. L. Fr. Of his own wrong. A 
stranger who takes upon him to act as an execu-

DE TRANSGRESSIONE 

tor without any j ust authority is called an "execu­
tor of his own wrong," (de son tort. ) 2 Bl. Comm. 
507; 2 Steph. Comm. 244. 

An ex'ec utor de son tort is an executor of h i s  own wrong. 
A pers on who assumes to act as executor of an estate'  
out any lawful warrant or authority, but who, by his 
intermeddling, makes himself liable as an executor to a 
certain extent. If a stranger takes upon h i m  to act as 
executor without any j ust authority. (as by intermeddling 
with the goods of the deceased, and many other transac­
tions, ) he is called in law an "executor of his own wrong, "  
d e  son tort. 2 Bl .Comm. 507. Allen v .  Hurst. 120 Ga. 763, 
48 S.E. 341 ; In re PedroJi 's  Estate, 47 Nev. 313, 21 P. 241, 
242, 31 A.L.R. 841 ; \Valker v. Portland Savings Bank, 113 
Me. 353, 93 A. 1025, L.R.A. 1915E, 840 ; Lowery v. Lowery, 
225 Ala. 376, 143 So. 556, 557. 

DE SON TORT DEMESNE. Of his own wrong. 
The law French equivalent of the Latin phrase 
de injuria (q. v.J .  

D E  STATUTO MERCATORIO. The writ of stat­
ute merchant. Reg. Orig. 146b. 

DE STATUTO STAPULJE. The writ of statute 
staple. Reg. Orig. 151. 

DE SUPERONERATIONE PASTURlE. Writ of 
surcharge of pasture. A j udicial writ which lay 
for him who was impleaded in the county court, 
for surcharging a common with his cattle, in a 
case where he was formerly impleaded for it in 
the same court, and the cause was removed into 
one of the courts at Westminster. Reg. Jud. 36b. 

DE TABULIS EXHmENDIS. Of showing the 
tablets of a will. Dig. 43, 5. 

DE TALLAGIO NON CONCEDENDO. Of not 
allowing talliage. The name given to the stat­
utes 25 and 34 Edw. 1., restricting the power of 
the king to grant talliage. 2 Inst. 532 ; 2 Reeve, 
Eng. Law, 104. 

DE TEMPORE CUJUS CONTRARIUM MEMOR· 
IA HOMINUl\I NON EXISTIT. From time 
whereof the memory of man does not exist to the 
contrary. Litt. § 170. 

DE TEIUPORE IN TEMPUS ET AD OMNIA 
TEMPORA. From time to time, and at all times. 
Townsh. PI. 17. 

DE TEMPS DONT MEMORIE NE COURT. L. 
Fr. From time whereof memory runneth not ;  
time out o f  memory o f  man. Litt. § §  143, 145, 170. 

DE TESTAMENTIS. Of testaments. The title of 
the fifth part of the Digests or Pandects ; com­
prising the twenty-eighth to the thirty-sixth books 
both inclusive. ' 

DE THEOLONIO. A writ which lay for a person 
who was prevented from taking toll. Reg. Orig. 
103. 

DE TRANSGRESSIONE. A writ of trespass. 
Reg. Orig. 92. 

DE TRANSGRESSIONE, AD AUDIENDUM ET 
TERl\IINANDUM. A writ or commission for the 
hearing and determining any outrage or misde­
meanor. 
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DE UNA 

DE UNA PARTE. A deed de una parte is one 
where only one party grants, gives, or binds him· 
self to do a thing to another. It differs from a 
deed inter partes, (q. v.) 2 Bouv. IJlst. no. 2001. 

DE UXORE RAPTA ET ABDUCTA. A writ 
which lay where a man's wife had been ravished 
and carried away. A species of writ of trespass. 
Reg. Orig. 97; Fitzh. Nat. Brev. 89, 0; 3 Bl. 
Comm. 139. 

DE VASTO. Writ of waste. A writ which might 
be brought by him who had the immediate estate 
of inheritance in reversion or remainder, against 
the tenant for life, in dower, by curtesy, or for 
years, where the latter had committed waste in 
lands ; calling upon the tenant to appear and 
show cause why he committed waste and destruc· 
tion in the place named, to the disinherison ( ad 
exhc:eredationem) of the plaintiff. Fitzh. Nat. 
Brev. 55, C ;  3 Bl. Comm. 227, 228. Abolished by 
St. 3 & 4 Wm. IV, c. 27. 3 Steph. Comm. 506. 

DE VENTRE INSPICIENDO. A writ to inspect 
the body, where a woman feigns to be pregnant, 
to see whether she is with child. It lies for the 
heir presumptive to examine a widow suspected 
to be feigning pregnancy in order to enable a 
supposititious heir to obtain the estate. 1 Bl. 
Comm. 456; 2 Steph. Comm. 287. It lay also 
where a woman sentenced to death pleaded preg· 
nancy. 4 Bl. Comm. 395. This writ has been rec­
ognized in America. 2 Chand. Crim. Tr. 381. 

DE VERBO IN VERBUM. Word for word. 
Bract. fol. 138b. Literally, from word to word. 

DE VERBORUM SIGNIFICATIONE. Of the sig· 
nification of words. An important title of the 
Digests or Pandects, (Dig. 50, 16, ) consisting en· 
tirely of definitions of words and phrases used in 
the Roman law. 

DE VI LAICA AMOVENDA. Writ of (or for) 
removing lay force. A writ which lay where two 
parsons contended for a church, and one of them 
entered into it with a great number of laymen, 
and held out the other vi et armi8,' then he that 
was holden out had this writ directed to the sher· 
iff, that he remove the force. Reg. Orig. 59; 
Fitzh. Nat. Brev. 54, D. 

DE VICINETo. From the neighborhood, or vic· 
inage. 3 Bl.Comm. 360. A term applied to a j ury. 

DE W ARRANTIA CHARTlE. Writ of warranty 
of charter. A writ which lay for him who was 
enfeoffed, with clause of warranty, [in the char· 
ter of feoffment,] and was afterwards impleaded 
in an assise or other action, in which he could not 
vouch or call to warranty ; in which case he might 
have this writ against the feoffor, or his heir, to 
compel him to warrant the land unto him. Reg. 
Orig. 157b ; Fitzh. Nat. Brev. 134, D. Abolished 
by St. 3 & 4 Wm. IV, c. 27. 

DE WARRANTIA DIEI. A writ that lay where 
a man had a day in any action to appear in prop· 
er person, and the king at that day, or before, em· 
ployed him in some service, so that he could not 

appear at the day in court. It was directed to 
the j ustices, that they should not record him to be 
in default for his not appearing. Fitzh. Nat. Brev. 
17, A ;  Termes de la Ley. 

DEACON. In eccl�siastical law. A minister or 
servant in the church, whose office is to assist the 
priest in divine service and the distribution of 
the sacrament. It is the lowest degree of holy 
orders in the Church of England. 2 Steph. Comm. 
660. 

DEAD BODY. A corpse. The body of a human 
being, deprived of life, but not yet entirely disin· 
tegrated. Meads v. Dougherty County, 98 Ga. 
697, 25 S.E. 915. 

DEAD-BORN. A dead·born child is to be consid· 
ered as if it had never been conceived or born ; 
in other words, it is presumed it never had life, 
it being a maxim of the common law that mor· 
tuus exitus non est exitus (a dead birth is no 
birth) .  Co. Litt. 29 b. See Marsellis v. Thalhim· 
er, 2 Paige, Ch., N.Y., 35, 21 Am.Dec. 66 ; 4 Ves. 
334. This is also the doctrine of the civil law. 
Dig. 50. 16. 129 ; La.Civ.Code, art. 28 ; Domat, liv. 
prel. t. 2, s. 1, nn. 4, 6. 

DEAD FREIGHT. The · amount paid by a char­
terer for that part of the vessel's capacity which 
he does not occupy although he has contracted 
for it. Gray v. Carr, L. R. 6 Q. B. 528 ; Phillips v. 
Rodie, 15 East 547. 

When the charterer of a vessel has shipped part of the 
goods on board, and is not ready to ship the remainder, 
the master. unless restrained by his special contract, may 
take other goods on board, and the amount which is not 
supplied, required to complete the cargo, is considered 
dead freight. The dead freight is to be calculated accord­
ing to the actual capacity of the vessel. 3 Chit.Com. Law 
399 ; 2 Stark. 450 ; McCull.Com.Dlc. 

"Dead freight" is the compensation payable to the ship­
owner when the charterer has failed to ship a full cargo, 
and "freight" is recompense the shipowner is to receive 
for carrying the cargo into its port of discharge. Kish v. 
Taylor (1912) A. C. 604, 613, citing Carver's Carriage By 
Sea, par. 666. 

DEAD LETTER. A term sometimes applied to 
an act that has become obsolete by long disuse. 

DEAD LETTERS. Letters which the postal de­
partment has not been able to deliver to the per­
sons for whom they were intended. They are sent 
to the "dead-letter office," where they are opened, 
and returned to the writer if his address can be 
ascertained. 

DEAD MAN'S PART. In English law, that por­
tion of the effects of a deceased person which, by 
the custom of London and York, is allowed to the 
administrator ; being, where the deceased leaves 
a widow and children, one-third ; where he leaves 
only a widow or only children, one-half; and, 
where he leaves neither, the whole. This portion 
the administrator was wont to apply to his own 
use, till the statute 1 Jac. II, c. 17, declared that 
the same should be subject to the statute of dis­
tributions. 2 Bl. Comm. 518 ; 2 Steph. Comm. 254; 
4 Reeve, Eng.Law, 83. A similar portion in Scotch 
law is called "dead's part," (q. v.) 
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DEAD-PLEDGE. A mortgage, mortuum vadium. 

DEAD RENT. In English law. A rent payable 
on a mining lease in addition to a royalty, so call­
ed because it is payable although the mine may 
not be worked. 

DEAD STORAGE. The storage, especially of au­
tomobiles in public garages, where automobiles 
not in use are to remain uninterruptedly for a 
time, sometimes for the season. Hogan v. 
O'Brien, 123 Misc. 865, 206 N.Y.S. 831. 

DEAD USE. A future use. 

DEAD WmE. One which never carries electric­
ity, or which, at some particular time, is not 
charged with an electric current. City of Shaw­
nee v. Sears, 39 Okl. 789, 137 P. 107, 110, 50 L.R. 
A.,N.S., 88,5. 

DEAD'S PART. In Scotch law. The part re­
maining over beyond the shares secured to the 
widow and children by law. Of this the testator 
had the unqualified disposal. Bell; Stair, Inst. 
lib. iii. tit. 4, § 24; Paterson, Compo § §  674, 848, 
902. 
DEADHEAD. A term applied to persons other 
than the officers, agents, or employees of a rail­
road company who are permitted by the company 
to travel on the road without paying any fare 
therefor. Gardner v. Hall, 61 N.C. 21. 

DEADLY FEUD. In old European law. A pro­
fession of irreconcilable hatred till a person is re­
venged even by the death of his enemy. 

DEADLY WEAPON. Such weapons or instru­
ments as are made and designed for offensive or 
defensive purposes, or for the destruction of life 
or the infliction of injury. Commonwealth v. 
Branham, 8 Bush ( Ky. ) 387. One likely to pro­
duce death or great bodily harm. People v. Fu­
qua, 58 Cal. 245 ; State v. Hedrick, 99 W.Va. 529, 
130 S.E. 295, 298. 

One which, from the manner used, is calculated 
or likely to produce death or serious bodily injury. 
Harris v. State, 72 Tex.Cr.R. 491, 162 S.W. 1150, 
1151 ; Burgess V. Commonwealth, 176 Ky. 326, 195 
S.W. 445. 

Any weapon dangerous to life, or with which 
death may be easily and readily produced. Par­
man v. Lemmon, 119 Kan. 323, 244 P. 227, 229, 44 
A.L.R. 1500 ; People V. Dwyer, 324 Ill. 363, 155 
N.E. 316, 317. 

The term may denote any instrument so used as to be 
l ikely to produce death or great bodily harm, and hence 
may include an automobile, especially within the meaning 
of statutes pertaining to assault. Williamson v. State, 92 
Fla. 980, 111 So. 124, 125, 53 A.L.R. 250. But an automo­
bile, when used innocently or negligently so as to be like­
ly to produce death or bodily injury, or to actually pro­
duce them without criminal liability, has been held not to 
be a deadly weapon within the meaning of the criminal 
law. People v. Cash, 326 Ill. 104, 157 N. E. 76, 79 ; State 
v. Clark, 196 Iowa, 1134, 196 N.W. 82, 84. 

DEADLY WEAPON PER SEe A weapon which of 
itself is deadly or one which would ordinarily re­
sult in death by its use. Baylor v. State, 151 Tex. 
Cr.R. 365, 208 S.W.2d 558, 561. 

DEALER 

DEADMAN. As applied to a lifting appliance, a 
piece of timber placed across an opening in the 
ground to which a snatch hook is attached. The 
Teddy, D.C.N.Y., 226 F. 498, 500. 

DEAF AND DUMB. A man that is born deaf, 
dumb, and blind is looked upon by the law as in 
the same state with an idiot, he being supposed 

-incapable of any understanding. 1 Bl. Comm. 
304. See, however, Alexier v. Matzke, 151 Mich. 
36, 115 N.W. 251, 123 Am.St.Rep. 255. Neverthe­
less, a deaf and dumb person may be tried for 
felony if the prisoner can be made to understand 
by means of signs. 1 Bish. Cr. L. § 395 ; Com­
monwealth v. Hill, 14 Mass. 207; State v. Harrjs, 
53 N.C. 136, 78 Am.Dec. 272 ; 1 Houst.Cr.Rep. 291 ; 
Felts v. Murphy, 201 U.S. 123, 26 S.Ct. 366, 50 L. 
Ed. 689. 

DEAFFOREST. See Disafforest. 

DEAL, n. An arrangement to attain a desired 
result by a combination of interested parties ; 
Gaut v. Dunlap, Tex.Civ.App., 188 S.W. 1020, 1021 ; 
Ball v. Davenport, 170 Iowa 33, 152 N.W. 69, 71 ; 
the prime object being usually the purchase, sale, 
or exchange of property for a profit ; Chambers 
v. Johnston, 180 Ky. 73, 201 S.W. 488, 493. Also, 
an act of buying and selling ; a bargain. Oregon 
Home Builders v: Montgomery Inv. Co., 94 Or. 
349, 184 P. 487, 493. 

A "deal" between two parties includes any transaction of 
any kind between them, and when applied to a transaction 
concerning a house or block, the term does not necessarily 
imply an agreement to sell or convey, for the agreement 
might be to rent or lease the property. Osborne v. Moore, 
112 Tex. 361, 247 S. W. 498, 499. 

DEAL, v. To traffic; to transact business ; to 
trade. See Borg v. International Silver Co., C.C. 
A.N.Y., 11 F.2d 147, 150. Also, to act between two 
persons, to intervene, or to have to do with. State 
V. Morro, 313 Mo. 114, 280 S.W. 697, 699. 

To "deal" in a commodity, however, such as automobiles, 
within the meaaing of a privilege tax statute, means some­
thIng more than the making of an occasional sale in a mu­
nicipality where the seller has no place of business, and no 
stock ,.of automobiles on hand. City of Pascagoula v. 
Carter, 136 Miss. 750, 101 So. 687, 688. 

As to dealing in futures, see Futures. 

DEALER. In the popular sense, one who buys to 
sell,-,-not one who buys to keep, or makes to sell. 
Commonwealth v. Lutz, 284 Pa. 184, 130 A. 410, 
411 ; Moore v. State, 148 Ga. 457, 97 S.E. 76, 77 ; 
In re I. Rheinstrom & Sons Co., D.C.Ky., 207 F. 
119, 136. 

The term includes one who carries on the business of 
selling goods, wares, and merchandise, manufactured by 
him at a store or warehouse apart from his own shop, or 
manufactory. Atlal1tic Refining Co. v. Van Val ken burg, 
265 Pa. 456, 109 A. 208, 209. 

A "dealer, " as in narcotics, is one who sells promiscuous­
IY,-one who is ready and willing to sell to anyone apply­
ing to purchase, if  unaware that they are officers or under­
cover men. Taylor v. U. S. , C.C.A. Mo. , 19 F.2d 813, 815. 

Under Blue Sky Laws, a "dealer" is one making succes­
sive sales as a business. People v. pum, 213 Mich. 651, 182 
N.W. 136, 138. 15 A.L.R. 253 ; State v. Barrett, 121 Or. 57, 
254 P. 198, 200. Compare, also, Commonwealth v. Silver­
man, 220 Mass. 552, 108 N. E. 358, Ann. Cas. 1917A, 948. 

For various definitions under particular statutes, see 
State v. Perkins, 88 Vt. 121, 92 A. 1, 2 (dealer in evergreen 
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trees) : Texas Co. v. State, 31 Ariz. 485, 254 P. 1060, 1063, 
53 A. L.R. 258 ( dealer In gasoline) :  Pierce v. Hutchinson, 
241 Mass. 557, 136 N. E. 261, 263 (dealer in motor vehicles) .  

Makers o f  a n  accommodation note are deemed dealers 
with whoever discounts It. Vernon v. Manhattan Co. , 17 
Wend. , N.Y., 524. 

Dealers' talk. That picturesque and laudatory 
style affectetl by nearly every trader in setting 
forth the attractive qualities of the goods he offers 
for sale. Prince v. Brackett, Shaw & Lunt Co., 
125 Me. 31, 130 A. 509, 511. The puffing of goods 
to induce the sale thereof; not regarded in law as 
fraudulent unless accompanied by some artifice to 
deceive the purchaser and throw him oft' his guard 
or some concealment of intrinsic defects not eas­
ily discoverable. Kimball v. Bangs, 144 Mass. 
321, 11 N.E. 113 ; Williams v. Fouche, 164 Ga. 311, 
138 S.E. 580, 581. 

Real estate dealer. One who, on his own ac­
count and as a business independent of that of 
another real estate agent, engages for a consid­
eration to aid others, whether the owners of the 
property or their agents, in selling real estate 
which is offered for sale. Horsley v. Woodley, 
12 Ga.App. 456, 78 S.E. 260, 261. 

DEALINGS. Transactions in the course of trade 
or business ;-held to include payments to a bank­
rupt. Moody & M. 137; 3 Car. & P. 85. 

DEAN. In English ecclesiastical law. An eccle­
siastical dignitary who presides over the chapter 
of a cathedral, and is next in rank to the bishop. 
So called from having been originally appointed 
to superintend ten canons or prebendaries. 1 Bl. 
Comm. 382 ; Co. Litt. 95 ; Spelman. 

There are several kinds of deans, namely : Deans of 
chapters ; deans of peculiars ; rural deans ; deans in the 
colleges ; honorary deans ; deans of provinces. 

DEAN AND CHAPTER. In ecclesiastical law. 
The council of a bishop, to assist him with their 
advice in the religious and also in the temporal 
affairs of the see. 3 Co. 75 ; 1 Bla. Comm. 382 ; 
Co. Litt. 103, 300; Termes de Za Ley ; 2 Burn, Eccl. 
Law 120. 

DEAN OF THE ARCHES. The presiding j udge 
of the Court of Arches. He is also an assistant 
judge in the court of admiralty. 1 Kent, Comm. 
371; 3 Steph. Comm. 727. 

DEATH. The cessation of life ; the ceasing to 
exist; defined by physicians as a total stoppage 
of the circulation of the blood, and a cessation 0f 
the animal and vital functions consequent there­
on, such as respiration, pulsation, etc. 

This is "natural death, "  in contradistinction to "civil 
death, "  and, also, to "violent death, "  See those titles, 
infra. 

Civil death. The state of a person who, though 
possessing natural life, has lost all his civil rights, 
and as to them, is considered as dead. Quick v. 
Western Ry. of Alabama, 207 Ala. 376, 92 So. 
608, 609. At common law, the extinction of civil 
rights and relations, so that the property of a 
person declared civilly dead passes to his heirs 

as if dead in fact. Holmes v. King, 216 Ala. 412, 
113 So. 274, 276. 

The "civil death" spoken of In the books, Is of two 
kinds : (1) Where there is a total extinction of the civil 
rights and relations of the party, so that he can neither 
take nor hold property, and his heirs succeed to his estate 
in the same manner as if he were really dead, or the estate 
Is forfeited to the crown. (2) Where there is an incapacity 
to hold property, or to sue In the king's courts, attended 
with forfeiture of the estate to the crown. Of the first 
kind, are the cases of monks professed, and abjuration of 
the realm ; all the other cases are of the second kind. 
Strictly speaking, there but two cases of civil death ; those 
of a monk professed, and an abjuration of the realm. In 
re Erskine, C.C. A. Ind. , 1 F.2d 149, 152. See, generally, 
Chit.Crlm. Law 723 ; Co. Lttt. §§ l33, 199, note ; Littleton 
§ 200 ; 1 Bl. Comm. 132 ; Av�ry v. Everett, 110 N.Y. 317, 18 
N. E. 148, 1 L.R.A. 264 ; In re Donnelly's Estate, 125 Cal. 
417, 58 P. 61, 73 Am.St.Rep. 62. 

In New York a person sentenced to imprisonment is 
thereafter deemed civilly dead under Penal Law § 511. 
See Platner v. SherWOOd, 6 Johns. Ch. ,  N.Y. , 118 ; Troup v. 
Wood, 4 Johns. Ch. , N.Y. , 228, 260. 

Death·bed. In Scotch law. A state of sickness 
which ends in death. Ersk. Inst. 3, 8, 95. 

Death-bed deed. In Scotch law. A deed made 
by a person while laboring under a distemper of 
which he afterwards died. Ersk. Inst. 3, 8, 96. A 
deed is understood to be in death-bed, if, before 
signing and delivery thereof, the grantor was sick, 
and never convalesced thereafter. 1 Forbes, Inst. 
pt. 3, b. 2, c. 4, tit. 1, § 1. But it is not necessary 
that he should be actually confined to his bed at 
the time of making the deed. Bell. 

Death duty. A charge or toll which the state 
makes upon the right to transmit or to receive 
property on the death of the owner. In re Heck's 
Estate, 120 Or. 80, 250 P. 735, 736. The usual name 
in England for an inheritance tax. 

Death warrant. A warrant from the proper 
executive authority appointing the time and place 
for the execution of the sentence of death upon a 
convict j udicially condemned to suffer that penal­
ty. 

Death watch. A special guard set to watch a 
prisoner condemned to death, for some days be­
fore the time for the execution, the special pur­
pose being to prevent any escape or any attempt 
to anticipate the sentence. 

Natural death. A death which occurs by the 
unassisted operation of natural causes, as distin­
guished not only from "civil death," but also from 
"violent death" ( q. v. ) 

Presumptive death. That which is presumed 
from proof of a long continued absence unheard 
from and unexplained. The general rule, as now 
understood, is that the presumption of the dura­
tion of life ceases at the expiration of seven years 
from the time when the person was last known to 
be living ; and after the lapse of that period there 
is a presumption of death. Smith v. Knowlton, 
11 N.H. 197 ; Chamb. Best Ev. 304, note, collecting 
the cases ; 4 V.C.Q.B. 510; 1 Greenl. Ev. § 41 ; 5 
B. & Ad. 86 ; Maley v. Pennsylvania R. Co., 258 
Pa. 73, 101 A. 911, L.R.A.1918A, 563. In most of 
the states the subject is regulated by statute. 
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The better opinion Is that there is no presumption as to 
the time of death. Davie v. Briggs, . 97 U. S. 628, 24 L. Ed. 
1086 ; Chamb.Best Ev. 305 ; 2 Brett, Com. 941 ; 2 M .  & W. 
894 . ... But it  has been held that death is presumed to take 
place at the end of the seven years' absence ; Brotherhood 
of Locomotive Firemen and Engineers v. Nash. 144 Md. 
623, 125 A. 441 ; Apitz v. Supreme Lodge Knights and 
Ladies of Honor., 274 Ill. 196, 113 N. E. 63, L. R.A. 1917A, 
183 ; or at a time of peril, Conner v. New York Life Ins. 
Co. , 166 N.Y.S. 985, 179 App.Div. 596. 

Violent death. One caused or accelerated by 
the interference of human agency ;-distinguished 
from "natural death." 

DEATH'S PART. See Dead's Part ; Dead Man's 
Part. 

DEATHSMAN. The executioner ; hangman ; he 
that executes the extreme penalty of the law. 

DEATH TRAP. A structure or situation involving 
imminent risk of death or a place apparently safe 
but actually very dangerous to life. Benson v. 
Missouri, K. & T. R. Co., Tex.Civ.App., 200 S.W. 
2d 233, 240. 

DEBASING. This word, in a statute making it 
slander to charge another with being guilty of 
some "debasing act which may exclude him from 
society," has reference to those repulsive acts 
which would cause him to be shunned or avoided, 
in the same way as would a contagious disease. 
Morris v. Evans, 22 Ga.App. 11, 95 S.E. 385, 386. 

DEBAUCH. To corrupt one's manners ; to make 
lewd ; to mar or spoil ; to entice ; and, when used 
of a woman, to seduce, or corrupt with lewdness. 
Litton v. Woliver, 126 Va. 32, 100 S.E. 827, 828; 
State v. Howard, 264 Mo. 386, 175 S.W. 58, 59. 
Originally, the term had a limited signification, 
meaning to entice or draw one away from his 
work, employment, or duty ; and from this sense 
its application has enlarged to include the corrup­
tion of manners and violation of the person. In 
its modern legal sense, the word carries with it 
the idea of "carnal knowledge," aggravated by as­
sault, violent seduction, ravishment. Koenig v. 
Nott, 2 Hilt., N.Y., 323. And see State v. Curran, 
51 Iowa, 112, 49 N.W. 1006. See, also, Debauchery. 

DEBAUCHERY. In general, excessive indulgence 
in sensual pleasures ; in a narrower sense, sexual 
immorality or excesses, or the unlawful indul­
gence of lust. Suslak v. United States, C.C.A. 
Mont., 213 F. 913, 917;  Gillette v. United States, 
C.C.A.N.D., 236 F. 215, 217. 

In the White Slave Act, Act June 25, 1910, c. 395, 36 Stat. 
825, 18 U.S. C. A. § 2421 et seq. , making it an offense to pro­
cure the interstate transportation of a girl for the pur­
pose of prostitution and debauchery, "debauchery" is not 
limited to the meaning of seduction, but includes a pur­
pose to expose her to such influence as will  naturally and 
Inevitably so corrupt her character as to lead her to acts 
of sexual immorality, or, if she is already a sexually cor­
rupt wOrrian, a purpose that she shall engage or continue 
more or less habitually in sexually immoral practices. 
Van Pelt v. United States, C.C.A.Va.,  240 F. 346, 348, L.R. 
A. 1917E, 1135. 

DEBENTURE. A certificate given by the collec­
tor of a port, under the United States customs 
laws, to the effect that an importer of merchan­
dise therein named is entitled to a drawback, 

DEBET 

(q. v., ) specifying the amount and time when pay­
able. See Act Congo March 2, 1799, § 80., 1 St. at 
Large 687. 

An instrument in use in some government de­
partments, particularly in England, by which the 
government is charged to pay to a creditor or his 
assigns the sum found due on auditing his ac­
counts. Brande ; Blount. 

A security for a loan of money issued .by a pu� 
lie company, usually creating a charge on the 
whole or a part of the company's stock and prop­
erty, though not necessarily in the form of a 
mortgage. They are subject to certain regula­
tions as to the mode of transfer, and ordinarily 
have coupons attached to facilitate the payment 
of interest. They are generally issued in a series, 
with provision that they shall rank pari passu in 
proportion to their amounts. See Bank v. Atkins, 
72 Vt. 33, 47 A. 176 ; Cavanagh, Mon. Sec. 267 ; 
56 L.J.R.Ch.D. 815 ; Brice, Ultra Vires (2d Ed. ) 
279. 

A charge in writing on certain property, with 
the repayment at a time fixed, of money lent by 
a person therein named at a given interest. 

Any instrument (other than a covering or trust 
deed ) which either creates or agrees to create a 
debt in favor of one person or corporation, or 
several persons or corporations, or acknowledges 
such debt. Simonson, Debentures, 5. 

A debenture Is distinguished ( 1)  from a mortgage which 
is  an actual transfer of property, (2) from a bond which 
does not directly affect property, and (3) from a mere 
charge on property which Is individualized and does not 
form part of a series of similar charges ; Cav. Mon. Sec. 
267, citing L. R. 10 Ch. D. 530, 681 ; 15 Ch. D. 465 ; 21 Clq. D. 
762 ; L.R. 7 App.Cas. 673 ; Jones, Corp. B.  & M. § 32 ; 10 
H. L.C. 191 ; L. R. 2 Ch. D. 337. 

DEBENTURE INDENTURE. An indenture con­
taining obligations not secured by a mortgage or 
other collateral ; a key instrument in the process 
of long term debt financing for general business 
corporations. Its effect is to put the debenture­
holder in substantially the same practical position 
as a bondholder secured by a first mortgage. See 
"Business Lawyer" ( April 1966, pp. 678, 679, 680 ) .  

DEBENTURE STOCK. A stock o r  fund repre­
senting money borrowed by a company or public 
body, in England, and charged on the whole or 
part of its property. An issue of stock usually 
irredeemable and transferable in any amount, not 
including a fraction of a pound. 

The t erm inab i l i t y  and fix i t y  in amount of deben tures 
being i n co n v e n i e n t  to l e nders has led to their being in 
many cases ,311perseded b y  deben ture stock. \Vhart. Lex . 

Debet esse finis litium. There ought to be an 
end of suits ; there should be some period put to 
litigation. Jenk. Cent. 61. 

DEBET ET DETINET. (Lat. He owes and de­
tains. ) Words anciently used in the original writ, 
(and now, in English, in the plaintiff's declara­
tion, ) in an action of debt, where it was brought 
by one of the original contracting parties who per­
sonally gave the credit, against the other who per­
sonally incurred the debt, or against his heirs, if 
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they were bound to the payment ; as by the ob­
ligee against the obligor, by the landlord against 
the tenant, etc. The declaration, in such cases, 
states that the defendant "owes to," as well as 
"detains from," the plaintiff the debt or thing in 
question ; and hence the action is said to be "in 
the debet et detinet." vVhere the declaration 
merely states that the defendant detains the debt, 
( as in actions by and against an executor for a 
debt due to or from the testator, ) the action is 
said to be "in the detinet" alone. Fitzh. Nat. Brev. 
119, G. ; 3 Bl. Comm. 155. 

DEBET ET SOLET. (Lat. He owes and is used 
to. ) Where a man sues in a writ of right or to 
recover any right of which he is for the first time 
disseised, as of a suit at a mill or in case of a 
writ of quod permittat, he brings his writ in the 
debet et so let. Reg. Orig. 144a ; Fitzh. Nat. Brev. 
122, M. 

Debet quis juri subjacere ubi delinquit. One 
[every one] ought to be subject to the law [of 
the place] where he offends. 3 Inst. 34. This 
maxim is taken from Bracton. Bract. fo1. 154b. 
Finch, Law, 14, 36 ; Wing. Max. 113; 3 Co. 231 ; 
8 Scott N. R. 567. 

DEBET SINE BREVE. (Lat. He owes without 
declaration filed. ) Used in relation to a confes­
sion of j udgment. 

Debet sua cuique domus esse perfugium tutis­
simum. Every man's house should be . a perfect­
ly safe refuge. Clason v. Shotwell, 12 Johns., 
N.Y., 31, 54. 

Debile fundamentum fallit opus. A weak foun­
dation frustrates [or renders vain] the work [built 
upon it. ] Shep. Touch. 60 ; Noy, Max. 5, max. 
12 ; Finch, Law, b. 1, ch. 3. When the foundation 
fails, all goes to the ground ; as, where the cause 
of action fails, the action itself must of necessity 
fail. Wing. Max. 113, 114, max. 40 ; Broom, Max. 
180. 

DEBIT. A sum charged as due or owing. The 
term is used in book-keeping to denote the left 
page of the ledger, or the charging of a person or 
an account with all that is supplied to or paid out 
for him or for the subject of the account. Also, 
the balance of an account where it is shown that 
something remains due to the party keeping the 
account. 

In industrial insurance nomenclature, a certain 
identified territory in which a solicitor operates 
by soliciting new business and taking care, as 
through collection of the debit accounts, of the 
company's patrons for insurance theretofore writ­
ten ; such insurance being usually written in small 
amounts on the weekly payment plan. Jones v. 
Prudential Ins. Co. of America, 173 Mo.App. 1, 155 
S.W. 1106, 1107. 

DEBITA LAICORUM. L. Lat. In old English 
law. Debts of thQ laity, or of lay persons. Debts 
recoverable in the civil courts. Crabb. Eng. Law, 
107. 

Debita seqiluntur personam debitoris. Debts 
follow the person of the debtor ; that is, they have 
no locality, and may be collected wherever the 
debtor can be found. 2 Kent, Comm. 429 ; Story, 
Contl. Laws, § 362 ; Halkers, Max. 13. 

DEBITOR. In the civil and old English law. A 
debtor. 

Debitor non prresumitur donare. A debtor is 
not presumed to make a gift. Whatever disposi· 
tion he makes of his property is supposed to be in 
satisfaction of his debts. 1 Kames, Eq. 212. 
Where a debtor gives money or goods, or grants 
land to his creditor, the natural presumption is 
that he means to get free from his obligation, and 
not to make a present, unless donation be ex­
pressed. Ersk. Inst. 3, 3, 93 ; Dig. 50, 16, 108; 1 
P. Wms. 239 ; Who & Tud. L. Cas. Eq. 378. 

Debitorum pactionibus creditorum petitio nec 
tolli nee minui potest. 1 Poth. ObI. 108 ; Broom, 
Max. 697, Bart. Max. 115. The rights of creditors 
can neither be taken away nor diminished by 
agreements among ( or of) the debtors. 

DEBITRIX. A female debtor. 

DEBITUM. Something due, or owing, a debt. 

Debitum et contractus sunt nullius loci. Debt 
and contract are of [belong to] no place ; have 
no particular locality. 7 Co. 61. The obligation 
in these cases is purely personal, and actions to 
enforce it may be brought anywhere. 2 Inst. 231 ; 
Story, Contl. Laws, § 362 ; 1 Smith, Lead. Cas. 340, 
363 ; 7 M. & G. 1019, n. 

DEBITUM IN PRJESENTI SOLVENDUM IN FU. 
TURO. A debt or obligation complete when con­
tracted, but of which the performance cannot be 
required till some future period. 

DEBITUM SINE BREVI. L. Lat. Debt without 
writ; debt without a declaration. In old practice, 
this term denoted an action begun by original bill, 
instead of by writ. In modern usage, it is some­
times applies to a debt evidenced by confession of 
j udgment without suit. The equivalent Norman­
French phrase was ((debit sans breve." Both are 
abbreviated to d. 8. b. 

DEBT. A sum of money due by certain and ex .. 
press agreement; as by bond for a determinate 
sum, a bill or note, a special bargain, or a rent 
reserved on a lease, where the amount is fixed 
and specific, and does not depend upon any subse­
quent valuation to settle it. 3 BI.Comm. 154 ; 
Hagar v. Reclamation Dist., 111 U.S. 701, 4 S.Ct. 
663, 28 L.Ed. 569 ; Neilson v. Title Guaranty & 
Surety Co., 101 Or. 262, 199 P. 948, 951 ; Shultz v. 
Ritterbusch, 38 Oklo 478, 134 P. 961, 968 ; W. S. 
Tyler Co. v. Deutsche Dampfschifffahrts Gesell· 

DEBITA FUNDI. L. Lat. In Scotch law. Debts schaft Hansa, Bremen, Germany, D.C.Ohio, 276 F. 
secured upon land. Ersk. Inst. 4, 1, 11. 134, 136. 
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An unconditional promise to pay a fixed sum at a specI­
fied time. Lowery v. Fuller, 221 Mo.App. 495, 281 S.W. 968, 
972. A contractual obligation to pay in the future for consid­
erations received in the present. Lesser v. Warren Borough, 
237 Pa. 501, 85 A. 839, 84-1, 43 L.R.A. ,N.S. , 839. The word 
"debt" carries with it the requirement of certainty, the 
foundation of promise by express contract, and necessarily 
implies legality. Clinton Mining & Mineral Co. v. Beacon, 
C.C.A.Pa. , 266 F. 621, 622, 14 A. L.R. 263. 

The word "debt, " in the definition of a mortgage as a 
hypothecation or pledge of property as security for a debt, 
means a duty or obligation to pay, for the enforcement of 
which an action lies. Stollenwerck v. Marks & Gayle, 188 
Ala. 587, 65 So. 1024, 1Q27, Ann. Cas. 1917C, 981 ; Gibson v. 
Hopkins, 80 W.Va 756, 93 S. E. 826, 827. 

Standing alone, the word "debt" Is as applicable to a 
sum E>f money whIch has been promised at a future day, as 
to a sum of money now due and payable. To distinguish 
between the two, It may be said of the former that it is 
a debt owing, and of the latter that i t  is a debt due. A 
sum of money which is certainly and in all events payable 
is  a debt, without regard to the fact whether it be payable 
now or at a future time. A sum payable upon a contingen­
cy, however. is not a debt, or does not become a debt un­
til the contingency has happened. People v. Arguello, 37 
Cal. 524. 

A sum of money arising upon a contract, ex­
press or implied. Kimpton v. Bronson, 45 Barb. 
N.Y., 618 ;  Johnson v. Garner, D.C.Nev., 233 F. 
756, 767. Also, the obligation to pay a sum cer­
tain ; Indian Refining Co. v. Taylor, 195 Ind. 223, 
143 N.E. 682, 689 ; or a sum which may be ascer­
tained by simple mathematical calculation from 
known facts ; H. G. Kilbourne Co. v. Standard 
Stamp Affixer Co., 216 Mass. 118, 103 N.E. 469, 
470 ; regardless of whether the liability arises by 
contract or is implied or imposed by law; State 
v. Latham, 136 Tenn. 30, 188 S.W. 534, 535 ; Lind­
strom v. Spicher, 53 N.D. 195, 205 N.W. 231, 233, 
41 A.L.R. 968. 

A "debt" Is a specified st�m of money owing to one per­
son from another, including not only the obligation of the 
debtor to pay, but the right of the creditor to receive and 
enforce payment. Angola Brick & Tile Co. v. Millgrove 
School Tp. , Steuben County, 73 Ind.App. 557, 127 N. E. 855, 

I 856 ; Dewey v. Denson, 31 Ga. App. 352, 120 S. E. 805, 807. 

A fixed and certain obligation to pay money or 
some other valuable thing or things, either in the 
present or in the future. Burke v. Boulder Mill­
ing & Elevator Co., 77 Colo. 230, 235 P. 574, 575. 

In a still more general sense, that which is due 
from one person to another, whether money, 
goods, or services. Holman v. Hollis, 94 Fla. 614, 
114 So. 254, 255 ; State v. State Board of Exam­
iners, 74 Mont. 1 , 238 P. 316, 323. 

A "debt" is an obllgation arising otherwise than by sen­
tence by a court for a breach of the public peace or for 
crime. Ruggles v. State, 120 Md. 553, 87 A. 1080, 1084. 

In a broad sense, any duty to respond to an­
other in money, labor, or service ; it may even 
mean a moral or honorary obligation, unenforce­
able by legal action. U. S. Sugar Equalization 
Board v. P. De Ronde & Co., C.C.A.Del., 7 F.2d 
981, 984. 

Also, sometimes, an aggregate of separate debts, 
or the total sum of the existing claims against a 
person or company. Thus we speak of the "na­
tional debt," the "bonded debt" of a corporation, 
etc. 

The word "debt" has no fixed legal mean ing ; EleCtric 
Reduction Co . v. Lewellyn, C . C . A . Pa . ,  1 1  F.2d 4 9 3 ,  494 : 
but takes shades of meaning from the occasion of its use 

DEBT 

and color from accompanying words i Morrow v. Hayes, 
226 Mich. 301, 197 N. W. 554, 555. 

The word is of large import, including not only debts by 
specIalty, and debts of record, or judgments ( Liberty Mut. 
Ins. Co. v. Johnson Shipyards Corporation, C . C. A.N.Y. , 6 
F.2d 752, 75a ; Schooley v. Schooley, 184 Iowa 835, 169 N. 
W. 56, 57, 11 A. L.R. 110 ; Bronson v. Syverson, 88 Wash. 
264, 152 P. 1039, 1040, L. R. A. 1916B, 993 ; Rosenberg v. Ros· 
enberg, 152 Md. 49, 135 A. 840) , out also obligations ads­
in� under simple contract, to a very wide extent : and In 
its popular sense includes all that Is due to a man under 
any form of obligation or promise. McCrea v. First Nat. 
Bank, 162 Minn. 455, 203 N.W 2?O; lEtna Ins. Co. v. Rob­
ertson, 126 Miss. 387, 88 So. 883, 890. 

Synonyms 

The term "demand" Is of much broader Import than 
"debt, " and embraces rights of action belonging to the 
Elebtor beyond those which could appropriately be called 
"debts. " In this respect the term "demand" is one of 
very extensive import. In re Denny, 2 Hill, N. Y. , 223. 

Nevertheless, "debt" may be synonymous with "claim" ; 
In re Littleton's Estate, 223 N.Y.S. 470, 479, 129 Misc. 845 ; 
and may include any kind of a just demand. Goldberg v. 
Parker, 87 Conn. 99, 87 A. 555, 557, 46 L.R.A. ,N.S.,  1097, 
Ann. Cas. 1914C, 1059. 

The word dues is equivalent to "debts, " or that which is 
owing and has a contractual significance. State v. Mort­
gage Security Co. , 154 Minn. 453, 192 N. W. 348, 350. 

"Debt" is not exactly synonymous with "duty. " A debt 
�s a legal liabillty to pay a specific sum of money; a duty 
IS a legal obligation to perform some act. Allen v. Dick­
son, Minor, Ala , 120. 

"Obligation" is a broader term than "debt. " Bovee v. 
Boyle, 25 Colo.App. 165, 136 P. 467, 469. Every obl1gation 
Is not a debt, though every debt is an obligation. LInd­
strom v. Spicher, 53 N. D. 195, 205 N. W. 231, �33, 41 A.L.R. 
968 ; In re Moorehead's Estate, 289 Pa. 542, 137 A. 802, 806, 
52 A.L.R. 1251. 

The words "debt" and "liability" are not necessarily 
synonymous. As . applied to the pecuniary relations of 
parties, liability is a term of broader signi�cance than 
debt. Coulter Dry Goods Co. v. Wentworth, 171 Cal. 500, 
153 P. 939, 940. Liability is responsibility ; the state of 
one who is bound in law and justice to do something which 
may be enforced by action. This liability may arise from 
contracts either express or implied, or in consequence of 
torts committed. McElfresh v. Kirkendall, 36 IQwa 226. 
"Liability" ordinarily means an obligation which may or 
may not ripen into a debt. Irving Bank-ColumbIa Trust 
Co. v. New York Rys. Co. , D. C.N. Y. , 292 F. 429, 433. Yet 
" debt" may sometimes inolude various kinds of liabilities. 
See Allen v. Cosmopolitan Trust Co. , 247 Mass. 334, 142 N. 
E. 100, 103 ; Carroll v. Bowling, 151 Md. 59, 133 A. 851, 854. 

In General 

Active debt. One due to a person. Used in the 
civil law. 

Ancestral debt. One of an ancestor which the 
law compels the heir to pay. Watkins v. Holman, 
16 Pet. 25, 10 L.Ed. 873 ; A. & E. Encyc. 

Debt by simple contract. A debt or demand 
founded upon a verbal or implied contract, or 
upon any written agreement that is not under seal. 

Debt by specialty or special contract. A debt 
due, or acknowledged to be due, by some deed or 
instrument under seal ; as a deed of covenant or 
sale, a lease reserving rent, or a bond or obliga­
tion. 2 Bl.Comm. 465 ; In re Harris, 101 N.J.Eq. 
5, 137 A. 215, 216 ; Kerr v. Lydecker, 51 Ohio St. 
240. 37 N.E. 267, 23 L.R.A. 842 ; Marriott v. Thomp­
son, Willes, 189. 
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DEBT 

Debt ex mutuo. A species of debt or obligation 
mentioned by Glanville and Bracton, and which 
arose ex mutuo, out of a certain kind of loan. 
Glan. lib. 10, c. 3 ;  Bract. fol. 99. See Mutuum ; 
Ex Mutuo. 

Debt of record. A debt which appears to be due 
by the evidence of a court of record, as by a j udg­
ment or recognizance. 2 Bl.Comm. 465. 

Doubtful debt. One of which the payment is un­
certain. Clef des Lois Romaines. 

In Practice 

The name of a common-law action, which lies 
to recover a certain specific sum of money, or a 
sum that can readily be reduced to a certainty. 3 
Bl.Comm. 154 ; 3 Steph.Comm. 461 ; 1 Tidd, Pro 3 ;  
Drennen Motor Car CO. V. Evans, 192 Ala. 150, 68 
So. 303 ; Bullard V. Bell, 1 Mass. 243, Fed.Cas.No. 
2,121 ; U. S. V. Claflin, 97 U.S. 546, 24 L.Ed. 1082 ; 
Baum V. Tonkin, 110 Pa. 569, 1 A. 535. 

It Is thus distinguished from assumpsit, which lies as 
well where the sum due is uncertain as where it is certain, 
and from covenant, which lies only upon contracts evi­
denced in a certain manner. 

It is said to lie in the debet and detinet, (when 
it is stated that the defendant owes and detains, )  
o r  i n  the detinet, (when i t  i s  stated merely that 
he detains. )  Debt in the detinet for goods differs 
from detinue, because it is not essential in this 
action, as in detinue, that the specific property in 
the goods should have been vested in the plaintiff 
at the time the action is brought. Dyer, 24b. 

Existing debt. See Existing Debt. 

Fraudulent debt. A debt created by fraud. 
Such a debt implies confidence and deception. It 
implies that it arose out of a contract, express 
or implied, and that fraudulent practices were em­
ployed ny the debtor, by which the creditor was 
defrauded. Howland v. Carson, 28 Ohio St. 628. 

Hypothecary debt. One which is a lien upon an 
estate. 

Judgment debt. See Judgment Debt. 

Legal debts. Those that are recoverable in a 
court of common law, as debt on a bill of ex­
change, a bond, or a simple contract. Rogers V. 
Daniell, 8 Allen, Mass., 348 ; Guild V. Walter, 182 
Mass. 225, 65 N.E. 68. 

Liquid debt. One which is immediately and un· 
conditionally due. 

Mutual debts. Money due on both sides between 
two persons. Such debts must be due to and from 
same persons in same capacity. Dole v. Chatta· 
briga, 82 N.H. 396, 134 A. 347, 348. Cross debts in 
the same capacity and right, and of the same kind 
and quality. Lippitt V. Thames Loan & Trust Co., 
88 Conn. 185, 90 A. 369, 374. 

the terms "active" and "passive" are applied to 
certain debts due from the Spanish government 
to Great Britain. Wharton. In another sense of 
the words, a debt is "active" or "passive" accord­
ing as the person of the creditor or debtor is re­
garded ; a passive debt being that which a man 
owes ; an active debt that which is owing to him. 
In this meaning every debt is both active and 
passive,-active as regards the creditor, passive as 
regards the debtor. 

Privileged debt. One which is to be paid before 
others in case a debtor is insolvent. 

Public debt. That which is due or owing by the 
government of a state or nation. The terms "pub­
lic debt" and "public securities," used in legisla­
tion, are terms generally applied to national or 
state obligations and dues, and would rarely, if 
ever, be construed to include town debts or obli­
gations ; nor would the term "public revenue" 
ordinarily be applied to funds arising from town 
taxes. Morgan v. Cree, 46 Vt. 773, 14 Am.Rep. 
640. 

Pure debt. In Scotch law. A debt due now and 
unconditionally is so called. It is thus distin· 
guished from a future debt,-payable at a fixed 
day in the future,-and a contingent debt, which 
will only become due upon the happening of a cer­
tain contingency. 

Simple contract debt. One where the contract 
upon which the obligation arises is neither ascer­
tained by matter of record nor yet by deed or spe­
cial instrument, but by mere oral evidence the 
most simple of any, or by notes unsealed, which 
are capable of a more easy proof, and therefore 
only better than a verbal promise. 2 Bl.Comm. 
466. 

Solvent debts. In Pennsylvania, the "solvent 
debts" which a city may deduct from its gross in­
debtedness pursuant to Act April 20, 1874, P.L. 65, 
in ascertaining its borrowing capacity, are debts 
due it directly, payment of which it can enforce as 
one of its quick assets for the liquidation of any of 
its obligations. McGuire v. City of Philadelphia, 
245 Pa. 287, 91 A. 622, 623. 

Specialty debt. See Debt by Specialty or Special 
Contr"act, supra. 

DEBTEE. A person to whom a debt is due ; a 
creditor. 3 Bl.Comm. 18 ; Plowd. 543. Not used. 

DEBTOR. One who owes a debt ; he who may be 
compelled to pay a claim or demand. Anyone lia­
ble on a claim, whether due or to become due. 
Cozart v. Barnes, C.C.A.S.C., 240 F. 935, 93$. 

The term may be used synonymously with "obligor, " 
"mortgagor, "  and the like. McDuffie V. Faulk, 214 Ala. 
221, 107 So. 61, 62. 

Common Debtor 

In Scotch law. A debtor whose effects have been 
Passive debt. A debt upon which, by agreement arrested by several creditors. In regard to these 

between the debtor and creditor, no interest is creditors, he is their common debtor, and by this 
payable, as distinguished from active debt; i. e., a term is distinguished in the proceedings that take 
debt upon which interest is payable. In this sense, place in the competition. Bell . 
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Debtor's Act 1869 
The statute 32 & 33 Vict. c. 62, abolishing im­

prisonment for debt in England, and for the pun­
ishment of fraudulent debtors. 2 Steph.Comm. 
159-164. Not to be confounded with the Bankrupt­
cy Act of 1869. Mozley & Whitley. 

Debtor's Summons 

In English law. A summons issuing from a 
court having jurisdiction in bankruptcy, upon the 
creditor proving a liquidated debt of not less than 
£50, which he has failed to collect after reasonable 
effort, stating that if the debtor fail, within one 
week, if a trader, and within three weeks if a non­
trader, to pay or compound for the sum specified, a 
petition may be presented against him praying 
that he may be adjudged a bankrupt. Bankruptcy 
Act 1869, § 7; Robs.Bankr. ; Mozley & Whitley. 

DECALOGUE. The ten commandments which, 
according to Exodus XX, 1-18, were given by God 
to Moses. The Jews called them the "Ten Words," 
hence the name. 

DECAN ATUS. A deanery. Spelman. A com­
pany of ten persons. Calvin. 

Also (and in this sense sometimes spelled De­
cania, or Decana ) ,  a town or tithing, consisting 
originally of ten families of freeholders. Ten 
tithings compose a hundred. 1 Bla.Comm. 114 ; 
Medley, Orig.Ill us.Eng.Const.Hist. 

DECANIA. The office, jurisdiction, territory, or 
command of a clecanu8, or dean. Spelman. 

DECANUS. 

In Ecclesiastical and Old European Law 

An officer having supervision over ten ; a dean. 
A term applied not only to ecclesiastical, but to 
civil and military, officers. Decanus monasticus; 
a monastic dean, or dean of a monastery; an of­
ficer over ten monks. Decanus in majori ecclesire; 
dean of a cathedral church, presiding over ten 
prebendaries. Decanus episcopi ; a bishop's or 
rural dean, presiding over ten clerks or parishes. 
Decanus friborgi ; dean of a friborg. An officer 
among the Saxons who presided over a friborg, 
tithing, decennary, or association of ten inhabi· 
tants ; otherwise called a "tithing man," or "bors­
holder," his duties being those of an inferior 
judicial officer. Du Cange ; Spelman, Gloss. ; 
Calvinus, Lex. Decanus militaris ; a military offi­
cer having command of ten soldiers. Spelman. 

In Roman Law 

An officer having the command of a company 
or "mess" of ten soldiers. Also an officer at Con­
stantinople having charge of the burial of the 
dead. Nov.Jus. 43, 59 ; Du Cange. 

DECAPITATION. The act of beheading. A mode 
of capital punishment by cutting off the head. 

DECEASE, n. Death ; not including civil death, 
( see Death.) In re Zeph's Estate, 50 Hun, 523, 3 
N.Y.S. 460. 

DECEIT 

DECEASE, v. To die ; to depart life, or from life. 
This has always been a common term in Scotch 
law. "Gif ane man deceasis." Skene. 

DECEASED. A dead person. In re Kite's Estate, 
194 Iowa, 129, 187 N.W. 585, 587, 24 A.L.R. 850. 

DECEDENT. A deceased person, especially one 
who has lately died. Etymologically the word de­
notes a person who is dying, but it has come to be 
used in law as signifying any deceased person, 
testate or intestate. In re Zeph's Estate, 50 Hun, 
523, 3 N.Y.S. 460. 

DECEIT. A fraudulent and cheating misrepresen­
tation, artifice, or device, used by one or more per­
sons to deceive and trick another, who is ignorant 
of the true facts, to the prejudice and damage of 
the party imposed upon. People v. Chadwick, 143 
Cal. 116, 76 P. 884; French v. Vining, 102 Mass. 
132, 3 Am.Rep. 440; In re Post, 54 Hun, 634, 7 
N.Y.S. 438. 

A fraudulent misrepresentation or contrivance, 
by which one man deceives another, who has no 
means of detecting the fraud, to the injury and 
damage of the latter. 

A subtle trick or device, whereunto may be referred all 
manner of craft and collusion used to deceive and defraud 
another by any means whatsoever, which hath no other 
or more proper name than deceit to distinguish the offense. 
[West Symb. § 68] ; Jacob. 

A "deceit" is either : (1) The suggestion, as a fact, of 
that which is not true, by one who does not believe it to be 
true ; (2) the assertion, as a fact, ot that wh1ch is not 
true, by one who has no reasonable ground for believing it 
to be true ; .  (3) the &uppression ot a fact, by one who Is 
bound to disclose It, or who gives information ot other 
facts which are likely to mislead tor want of communica­
tion ot that tact ; or (4) a promise, made Without any in­
tention of performing It. eiv.Code Cal. § 1710 ; Civ.Code 
S . D. § 1293 (Comp. Laws 1929, § 797) . 

To constitute "deceit," the statement must be untrue, 
made with knowledge of its falsity or with reckless and 
conscious Ignorance thereof, especially if parties are not 
on equal terms, made with intent that plaintiff act there­
on or in a manner apparently fitted to induce him to act 
thereon, - and plaintiff must act In reliance on the state­
ment in the manner contemplated, or manifestly probable, 
to his injury. Corley Co. v. Griggs, 192 N.C. 171, 134 S.E. 
406, 407 ; Pain v. Klel, C.C. A. Mo. , 288 F. 527, 529. See, 
also, Crossman v. Bacon & Robinson Co. ,  119 Me. 105, 109 
A. 487, 489 ; AlpIne v. FrIend Bros. , 244 Mass. 164, 138 N. 
E. 553, 554 ; Hood v. Wood, 61 Oklo 294, 161 P. 210, 213. 

The essential elements of "deceit" are representation, 
falsity" scienter, deception, and Injury. Ochs v. Wood�, 
221 N. Y. 335, 117 N.E. 305, 306. 

In Old English Law 

The name of an original writ, and the action 
founded on · it, which lay to recover damages for 
any injury committed deceitfully, either in the 
name of another, ( as by bringing an action in an­
other's name, and then suffering a nonsuit, where­
by the plaintiff became liable to costs,) or by a 
fraudulent warranty of goods, or other personal 
injury committed contrary to good faith and hon­
esty. Reg.Orig. 112-116 ; Fitzh.Nat.Brev. 95, E, 
98. 

Also the name of a judicial writ which formerly 
lay to recover lands which had been lost by de­
fault by the tenant in a real action, in consequence 
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DECEIT 

of his not having been summoned by the sheriff, 
or by the collusion of his attorney. Rosc.Real 
Act. 136 ; 3 Bl.Comm. 166. 

In General 

Deceitful plea. A sham plea ; one alleging as 
facts things which are obviously false on the face 
of the plea. Gray v. Gidiere, 4 Strob., S.C., 443. 

DECEM TALES. (Ten such ; or ten tales, j urors. ) 
In practice. The name of a writ which issues in 
England, where, on a trial at bar, ten jurors are 
necessary to make up a full panel, commanding 
tbe sheriff to summon the requisite number. 3 
Bl.Comm. 364 ; Reg.Jud. 30b ; 3 Steph.Comm. 602. 

DECEMVIRI LITmus JUDICANDIS. Lat. In 
the Roman law. Ten persons ( five senators and 
five equites) who acted as the council or assistants 
of the prretor, when he decided on matters of law. 
Hallifax, Civil Law, b. 3, c. 8. According to oth­
ers, they were themselves j udges, appointed by 
Augustus to act in certain cases. Calvinus, Lex. ; 
Anthon, Rom.Ant. 

DECENCY. Propriety of action, speech, dress, 
etc. Universal Film Mfg. Co. v. Bell, 100 Misc. 
281, 167 N.Y.S. 124, 128. 

DECENNA. In old English law. A tithing or 
decennary ; the precinct of a frank-pledge ; con­
sisting of ten freeholders with their families. 
Spelman. 

DECENNARIUS. Lat. One who held one-half a 
vir gate of land. Du Cange. One of the ten free­
holders in a decennary. Id. ; Calvin. Decennier. 
One of the decennarii, or ten freeholders making 
up a tithing. Spelman ; Du Cange, Decenna; 1 
Bla.Comm. 114. 

DECENNARY. A tithing, composed of ten neigh­
boring families. 1 Reeve, Eng.Law, 13; 1 131. 
Comm. 114. 

King Alfred, for the better preservation ef the peace, 
divided England into counties, the counties into hundreds, 
and the hundreds into tithings or decel'lnaries : the In­
habitants whereof, living together, were sureties or 
pledges for each other's good behavior. 

DECEPTION. The act of deceiving ; intentional 
misleading by falsehood spoken or acted. Smith 
v. State, 13 Ala.App. 399, 69 So. 402, 403. 

DECEPTIONE. A writ that lieth properly against 
him that deceitfully doth anything in the name of 
another, for one that receiveth damage or hurt 
thereby. It is either original or judicial. Fitzh. 
N.B. 

Deceptis non decipientlbus, jura subveniunt. The 
laws help persons who are deceived, not those 
deceiving. Tray. Lat.· Max. 149. 

DECERN. In Scotch law. To decree. "Decernit 
and ordainit." 1 How. State Tr. 927. "Decerns." 
ShaW, 16. 

DECESSUS. In the civil and old English law. 
Death; departure. 

Decet tamen principem servare leges qui bus ipse 
servatus est. It behooves, indeed, the prince to 
keep the laws by which he himself is preserved. 

DECIDE. To "decide" includes the power and 
right to deliberate, to weigh the reasons for and 
against, to see which preponderate, and to be gov· 
erned by that preponderance. Darden v. Lines, 
2 Fla. 571 ; In re Milford & M. R. Co., 68 N.H. 
570, 36 A. 545. 

DECmS TANTUM (Ten times as much ) .  The 
name of an ancient writ that was used against a 
j uror who had taken a bribe in money for his ver· 
dict. The injured party could thus recover ten 
times the amount of the bribe. 

DECIMlE. In ecclesiastical law. Tenths, or 
tithes. The tenth part of the annual profit of each 
living, payable formerly to the pope. There were 
several valuations made of these livings at dif· 
ferent times. The decimre ( tenths) were appro· 
priated to the crown, and a new valuation estab­
lished, by 26 Hen. VIIL, c. 3. 1 Bl.Comm. 284. 
See Tithes. 

Decimre debentur paroche. Tithes are due to 
the parish priest. 

Decimre de decimatis salvi non debent. Tithes 
are not to be paid from that which is given for 
tithes. 

Decimre de jure divino et canonica. institutione 
pertinent ad personam. Dal. 50. Tithes belong to 
the parson by divine right and canonical institu­
tion. 

Decimre non debent solvi, ubi non est annna ren­
ovatio; et ex annuatis renovantibus simui semei. 
Cro. Jac. 42. Tithes ought not to be paid where 
there is not an annual renovation, and from annual 
renovations once only. 

DECIMATION. The punishing of every tenth 
soldier by lot, for mutiny or other failure of duty. 
This was termed "decimatio legion is" by the Ro­
mans. Sometimes only the twentieth man was 
punished, (vicesimatio,) or the hundredth, (cen­
tesimatio. ) 

DECIME. A French coin of the value of the 
tenth part of a franc, or nearl� two cents. 

DECINERS. Those that had the oversight and 
check of ten friburgs for the maintenance of the 
king's peace. Cunningham. 

Decipi quam fallere est tutius. It is safer to be 
deceived than to deceive. Lofft, 396. 

DECISION. A popular rathel: than technical or 
legal word; a comprehensive term having no fixed, 
legal meaning. It may be employed as referring 
to ministerial acts as well as to those that are j u­
dicial or of a j udicial character, Palmer Pub. Co. 
v. Smith, 130 Tex. 346, 109 S.W.2d 158, 159 ; such 
as decision of architects, Independent School 
Dist. No. 35, St. Louis County, v. A. Hedenberg 
& Co., 214 Minn. 82, 7 N.W.2d 511, 515 ; of county 
commissioners, Houser v. Olmstead, 57 S.D. 41. 
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230 N.W. 224, 225 ; or of industrial commISSIOn, 
Rosenquist v. O'Neil & Preston, 187 Minn. 375, 
245 N.W. 621. 

A judgment or decree pronounced by a court 
in settlement of a controversy submitted to it and 
by way of authoritative answer to the questions 
raised before it. Adams v. Railroad Co., 77 Miss. 
194, 24 So. 317, 60 L.R.A. 33 ; Board of Education 
v. State, 7 Kan.App. 620, 52 P. 466. 

A judgment given by a competent ' tribunal. 
Eastman Kodak Co. v. Richards, 123 Misc. 83, 204 
N.Y.S. 246, 248. 

The findings of fact and conclusions of law 
which must l;>e in writing and filed with the clerk. 
Stewart Mining Co. v. Ontario Mining Co., 23 
Idaho, 724, 132 P. 787, 791 ; Wilcox v. Sway, 69 
Cal.App.2d 141, 160 P.2d 154, 156. 

A finding, as by a court, upon either a question of law or 
fact arising in a case. Vermont Marble Co. v. Eastman, 91 
Vt. 425, 101 A. 151, 160. The court's finding or findings. 
Volderauer v. State, 195 Ind. 415, 143 N. E. 674, 676 ; 
Chambers v. Farnham, 39 Cal.App. 17, 179 P. 423, 424. 

A determination of a judicial or quasi judicial 
nature. Codington County v. Board of Com'rs of 
Codington County, 51 S.D. 131, 212 N.W. 626, 628. 

Statement by trial justice after trial before court with­
out j ury does not constitute "decision. " Shaul v. Fidelity 
& Deposit Co. of Maryland, 131 Misc. 401, 227 N. Y. S. 163, 
168. A "decision" involves reaching a conclusion. Lam­
bros v. Young, 145 F.2d 341, 343, 79 U.S. App. D.C. 247. 

The term is broad enough to cover both final judgments 
and Interlocutory orders. Stout v. Stout, 68 Ind.App. 278, 
131 N. E. 245, 246. And though sometimes limited to the 
sense of judgment ; Industrial Commission of Ohio v. Mus­
selll, 102 Ohio St. 10, 130 N.E. 32, 33 ; the term is at other 
ttmes understood as meaning simply the first step leading 
to a judgment ; Dorney v. Ives, 36 R. I. 276, 90 A. 164, 165 ; 
or as an order for judgment ; Colllns v. Belland, 37 Cal. 
App. 139, 173 P. 601, 602. The word may also include var­
ious rullngs, as well as orders. U. S. v. Thompson, 251 U. 
S. 407, 40 S. Ct. 289, 291, 64 L. Ed. 333 ; Marr v. Marr, 194 
Cal. 332, 228 P. 534, 535. 

The words "decision" and judgment" may be used in­
terchangeably, but in the abstract there is a shade of dif­
ference between the two. Smith v. State, 196 Ga. 595, 27 
S. E.2d 369, 373. 

"Decision" is not necessarily synonymous with "opin­
ion. " A decision of the court is its judgment : the opin­
ion is the reasons given for that judgment, or the expres­
sion of the views of the judge. Craig v. Bennett, 158 Ind. 
9, 62 N.E. 273 : But the two words are sometimes used 
interchangeably. Pierce v. State, 109 Ind. 535, 10 N. E. 302 ; 
Keller v. Summers, 262 Mo. 324, 171 S.W. 336, 337. 

The French lawyers call the opinions which they give 
on questions propounded to them, decisions. See Inst. I, 
2, 8 ;  Dig. I, 2, 2. 

DECISIVE, or DECISORY, OATH. See Oath. 

DECISION ON MERITS. A decision determining 
the validity of a written instrument or passing on 
a controversy with respect to the interpretation 
thereof which bars subsequent suit on same cause 
of action. Eulenberg v. Torley's Inc., 56 Cal.App. 
2d 653, 133 P.2d 15, 17. 

DECLARANT. A person who makes a declara­
tion. 

DECLARATION. 

In Pleading 

DECLARATION 

methodical specification of the facts and circum· 
stances constituting his cause of action. It com­
monly comprises several sections or divisions, 
called "counts," and its formal parts follow each 
other in this order: Title, venue, commencement, 
cause of action, counts, conclusion. The declara· 
tion, at common law, answers to the "libel" in ec· 
clesiastical and admiralty law, the "bill" in equity, 
the "petition" in civil law, the "complaint" in 
code pleading, and the "count" in real actions. U. 
S. v. Ambrose, 108 U.S. 336, 2 S.Ct. 682, 27 L.Ed. 
746 ; Railway Co. v. Nugent, 86 Md. 349, 38 A. 
779, 39 L.R.A. 161 ; Dixon v. Sturgeon, 6 Sergo 
& R. (Pa. ) 28 ; 1 Chit.PI. 248 ; Co.Litt. 17 a, 303 a ;  
Bacon, Abr. Pleas ( B ) ; Comyns, Dig. Pleader, 
C, 7 ;  Lawes, PI. 35 ; Steph.PI. 36 ; Leslie V. Men· 
delson, 302 Mich. 95, 4 N.W.2d 481, 484. 

It may be general or special : for example, in debt on a 
bond, a declaration counting on the penal part only is gen­
eral; one which sets out both the bond and the condition 
and asSigns the breach i s  special; Gould, PI. c. 4, § 50. 

In Evidence 

An unsworn statement or narration of facts 
made by a party to the transaction, or by one who 
has an interest in the existence of the facts reo 
counted. Also, similar statements made by a per· 
son since deceased, which are admissible in evi· 
dence in some cases, contrary to the general rule, 
e. g., "dying declarations" ( see that subtitle, in· 
fra ) .  

In Practice 

The declaration or declaratory part of a judg· 
ment, decree, or order is that part which gives the 
decision or opinion of the court on the question 
of law in the case. Thus, in an action raising a 
question as to the construction of a will, the judg· 
ment or order declares that, according to the true 
construction of the will, the plaintiff has become 
entitled to the residue of the testator's estate, or 
the like. Sweet. 

In Scotch Practice 

The statement of a criminal or prisoner, taken 
before a magistrate. 2 Alis. Crim. Pro 555 ; 2 
Hume 328 ;  ArkI. Just. 70; Paterson, Compo § §  
952, 970. 

In General 

A "declaration" is a statement made out of 
court. Dawson V. Davis, 125 Conn. 330, 5 A.2d 
703, 704. 

Declaration against interest. Such declarations 
are evidence' of the fact declared, and are there· 
fore distinct from admissions, which amount to a 
waiver of proof. Jelser V. White, 183 N.C. 126, 
110 S.E. 849, 850. They are statements which, 
when made, conflict with the pecuniary interest 
of the person making them, who need not have 
been a party, privy or witness to the suit in which 
they are offered. Elliotte V. Lavier, 299 Mich. 
373, 300 N.W. 116, 118. 

The first of the pleadings on the part of the Declaration in chief. A declaration for the prin· 
plaintiff in an action at law, being a formal and cipal cause of action. 1 Tidd, Pro 419. 
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DECLARATION 

Declaration of dividend. The act of a corpora· 
tion in setting aside a portion of the net or sur· 
plus proceeds for distribution among the stock· 
holders according to their respective interests. 
First Nat. Bank & Trust Co. v. Glenn, D.C.Ky., 
36 F.Supp. 552, 554. See, also, Dividend. 

Declaration of homestead. A creature of, and its 
validity dppends upon, compliance with home· 
stead statute. It is merely an act of the owner 
whereby he awails himself of, and secures, a right 
or privilege given him by statute ; it is neither 
a conveyance nor a contract, and there is no trans­
fer of, or change in, title, nor any agreement of 
transfer or change. U. S. Fidelity & Guaranty Co. 
v. Alloway, 173 Wash. 404, 23 P.2d 408. See, also, 
Homestead. 

Declaration of independence. A formal decla· 
ration or announcement, promulgated July 4, 1776, 
by the congress of the United States of America, 
in the name and behalf of the people of the col· 
onies, asserting and proclaiming their independ· 
ence of the British crown, vindicating their preten· 
sions to political , autonomy, and anouncing them­
selves to the world as a free and independent na· 
tion. 

Declaration of intention. A declaration made 
by an alien, as a preliminary to naturalization, be· 
fore a court of record, to the effect that it is his 
intention in good faith to become a citizen of the 
United States, and to renounee forever all allegi· 
ance and fidelity to any foreign prince, potentate, 
state, or sovereignty whereof at the time he may 
be a citizen or subject. 8 U.S.C.A. § 731. 

Declaration of right. See Bill of Rights. 

Declaration of trust. The act by which the per· 
son who holds the legal title to property or an es· 
tate acknowledges and declares that he holds the 
same in trust to the use of another person or for 
certain specified purposes. The name is also used 
to designate the deed or other writing embodying 
such a declaration. Griffith v. Maxfield, 66 Ark. 
513, 51 S.W. 832. See Baker v. Baker, 123 Md. 
32, 90 A. 776, 779 (bank deposit) ; Del Giorgio v. 
Powers, 27 Cal.App.2d 668, 81 P.2d 1006, 1012 
(mining claim ) ;  Bi'ngen v. First Trust Co. of 
St. Paul, C.C.A.Minn., 103 F.2d 260, 264 ( letter) .  

Declaration of war. A public and formal proc· 
lamation by a nat�on, through its executive or leg· 
islative department, that a state of war exists be· 
tween itself and another nation, and forbidding 
all persons to aid or assist . the enemy. 

An act of Congress is necessary to the commencement of 
a foreign war and is in itself a "declaration" and fixes 
the date of the war. West v. Palmetto State Lite Ins. Co. ,  
202 S.C. 422, 2 5  S. E.2d 475, 477, 145 A. L.R. 1461 ; Rosenau 
v. Idaho Mut. Ben. Ass'n, 65 Idaho 408, 145 P.2d 227, 230. 

injuries of a person who is charged or suspected 
of having committed them ; which statements are 
admissible in evidence in a trial for homicide (and 
occasionally, at least in some jurisdictions, in oth· 
er cases ) where the killing of the declarant is 
the crime charged to the defendant. Shepard v. 
U. S., Kan., 290 U.S. 96, 54 S.Ct. 22, 78 L.Ed. 196 ; 
See generally Simons v. People, 150 Ill. 66, 36 N.E. 
1019 ; Frier v. State, 92 Fla. 241, 109 So. 334, 335 ; 
Lucas v. Commonwealth, 153 Ky. 424, 155 S.W. 
721, 722 ; Edwards v. State, 113 Neb. 698, 204 N.W. 
780, 783 ; People v. Selknes, 309 Ill. 113, 140 N.E. 
852, 854. Also Barsch v. Hammond, 110 Colo. 441, 
135 P.2d 519, 521 ( motorist) ;  Waller v. Common· 
wealth, 178 Va. 294, 16 S.E.2d 808, 813 ( shooting) ; 
State v. Brown, 209 Minn. 478, 296 N.W. 582, 586 
(abortion) . 

Statements made by deceased while on operating table 
were inadmissIble as "dying declarations" where there was 
no statement by deceased himself that he knew that death 
was approaching. People v. Hall, 260 App.Div. 421, 22 N.Y. 
S.2d 973, 976. 

Self-serving declaration. One made by a party 
in his own interest at some time and place out of 
court ;-not including testimony which he gives 
as witness at the trial. Brosnan v. Boggs, 101 
Or. 472, 198 P. 890, 892. 

DECLARATION OF LONDON. A declaration 
concerning the laws of naval war, agreed upon 
February 26, 1909, by the powers assembled at 
the London Naval Conference. . 

The preamble states that the Declaration was made in 
view of the desirability of an agreement upon the rules to 
be applied by the International Prize Court establIshed by 
the Second Hague Conference. A preliminary provision 
states that It Is agreed that the rules adopted "correspond 
In substance with the generally recognized prinCiples of 
International law." The subjects dealt with by the Dec. 
laration Include Blockade. Contraband. Unneutral ServIce, 
Destruction of Neutral Prizes. Transfer to Neutral Flag, 
Enemy Character, Convoy, Search, and Compensat1on. 
Higgins, 538-613. 

DECLARATION OF PARIS. The name given to 
an agreement announcing four important rules 
of international law effected between the principal 
European powers at the Congress of Paris in 
1856. These rules are : ( 1 )  Privateering is and 
remains abolished ; (2)  the neutral flag covers 
enemy's goods, except contraband of war; (3)  
neutral goods, except contraband of war, are not 
liable to confiscation under a hostile flag : (4) 
blockades, to be binding, must be effective. 

DECLARATION OF ST. PETERSBURG. A dec­
laration made at St. Petersburg in 1868 on behal! 
of certain of the powers in relation to the prohibi. 
tion of the use of explosive bullets in time of war. 

DECLARATOR. In Scotch law. An action 
whereby it is sought to have some right of prop­
erty. or of status, or other right j udicially ascer· 
tained and declared. Bell. 

Dying declarations. Statements made by a per· 
son who is lying at the point of death, and is con· 
scious of his approaching dissolution, in reference 
to the manner in which he received the injuries 
of which he is dying, or other immediate cause of DECLARATOR OF TRUST. An action resorted 
his death, and in reference to the person who in- to against a trustee who holds property upon ti· 
.flicted such injuries or the connection with such tIes ex facie for his own benefit. Bell 
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DECLARATORY. Explanatory ; designed to fix 
or elucidate what before was uncertain or doubt­
ful. 

DECLARATORY ACTION. In Scotch law. An 
action in which the right of the pursuer (or plain­
tiff) is craved to be declared, but nothing claimed 
to be done by the defender ( defendant. ) Ersk. 
Inst. 5, 1, 46. Otherwise called an "action of de­
clarator." 

DECLARATORY DECREE. In practice. A bind­
ing declaration of right in equity without conse­
quential relief. 

DECLARATORY JUDGMENT. One which sim­
ply declares the rights of the parties or expresses 
the opinion of the court on a question of law, with­
out ordering anything to be done. Its distinctive 
characteristics are that no executory process fol­
lows as of course, nor is it necessary that an ac­
tual wrong, giving rise to action for damages, 
should have been done, or be immediately threat­
ened. Great Lakes Dredge & Dock Co. v. Huff­
man, La., 319 U.S. 293, 63 S.Ct. 1070, 87 L.Ed. 1407; 
Petition of Kariher, 284 Pa. 455, 131 A. 265, 268 ; 
Village af Bay v. Gelvick, 58 Ohio App. 51, 15 N.E. 
2d 786, 791. It must deal with real dispute of real 
fact. Rauh v. Fletcher Savings & Trust Co., 207 
Ind. 638, 194 N.E. 334, 335. It is distinguished 
from other actions in that it does not seek execu­
tion or performance from the defendant or op­
posing party. Brindley v. Meara, Ind., 209 Ind. 
144, 198 N.E. 301, 101 A.L.R. 682 ; Gutensohn v. 
Kansas City Southern Ry. Co., C.C.A.Mo., 140 F. 
2d 950. 

DECLARATORY PART OF A LAW. That which 
clearly defines rights to be observed and wrongs 
to be eschewed. 

DECLARATORY STATUTE. One enacted for 
the purpose of removing doubts or putting an end 
to conflicting decisions in regard to what the law 
is in relation to a particular matter. It may either 
be expressive of the common law, 1 Bl. Comm. 86 ; 
Gray v. Bennett, 3 Metc., Mass., 527; In re Un­
garo's Will, 88 N.J.Eq. 25, 102 A. 244, 246, or may 
declare what shall be taken to be the true mean­
ing and intention of a previous statute, though 
in the latter case such enactments are more com· 
monly called "expository statutes." McMahon v. 
Maddox, Tex.Civ.App., 297 S.W. 310, 312. 

A statute enacted to put an end to a doubt as 
to what is the common law, or the meaning of an­
other statute, and which declares what it is and 
ever has been. Nelson v. Sandkamp, 227 Minn. 
177, 34 N.W.2d 640, 642, 5 A.L.R.2d 1136. 

DECLARE. To make known, manifest, or clear. 
Lasier v. Wright, 304 Ill. 130, 136 N.E. 545, 552, 
28 A.L.R. 674. To signify, to show in any man­
ner either by words or acts. Edwardson v. Ger­
wien, 41 N.D. 506, 171 N.W. 101, 102. To publish ; 
to utter; to announce clearly some opinion or res­
olution. Knecht v. Ins. Co., 90 Pa. 121, 35 Am. 
Rep. 641. As to "declare" a dividend. A. T. Jer­
gins Trust v. Rogan, D.C.Cal., 40 F.Supp. 40, 42. 

DE COLLATIO 

To allege or affirm. State v. Hostetter, Mo.Sup., 
222 S.W. 750, 754. To solemnly assert a fact be­
fore witnesses, e. g., where a testator declares a 
paper .signed by him to be his last will and testa­
ment. Lane v. Lane, 95 N.Y. 498. 

This also Is one of the words customarily used In the 
promise given by a person who is affirmed as a wltness,­
. 'sincerely and truly declare and affirm. " Hence, to make 
a positive and solemn asseveration. Bassett v. Denn, 17 N. 
J. Law. 433. 

With reference to pleadings, it means to draw 
up, serve, and file a declaration ; e. g., a "rule to 
declare." Also to allege in a declaration as a 
ground or cause of action ; as "he declares upon 
a promissory note." 

DECLINATION. In Scotch law. A plea to the 
j urisdiction, on the ground that the judge is in. 
terested in the suit. 

DECLINATOIRES. In French law. Pleas to the 
j urisdiction of the court ; also of lis pendens, and 
of connexite, (q. v.) .  

DECLINATORY EXCEPTIONS are such dilatorv 
exceptions as merely decline the j urisdiction of 
the judge before whom the action is brou�ht. 
Code Proc. La. 334. A plea to the jurisdiction ra, 
tionae personae. Diamond T. Motor Trucks v, 
Heck, La.App., 13 So.2d 512, 514. 

DECLINATORY PLEA. In English practice. 
The plea of sanctuary, or of benefit of clergy, be, 
fore trial or conviction. 2 Hale, P.C. 236 ; 4 BI. 
Comm. 333. Now abolished. 6 & 7 Geo. IV, c. 28, 
§ 6 ;  Mozl. & W. Dict. ; 4 Steph. Comm. 400, note � 
Id. 436, note. 

DECLINATURE. In Scotch practice. An objec­
tion to the j urisdiction of a judge. Bell. 

DECLINE. A failing process, a tendency to a. 
worse state ; to become gradually impaired; a 
falling off or downward tendency. Exum v. Laub, 
C.C.A.Tex., 87 F.2d 73, 74; Buffalo County v. 
Phelps County, 129 Neb. 268, 261 N.W. 360. 

DECOCTION. The act of boiling a substance in 
water, for extracting its virtues. The operation 
of boiling certain ingredients in a fluid for the 
purpose of extracting the parts soluble at that 
temperature. Also the liquor in which a substance 
has been boiled; water impregnated with the 
principles of any animal or vegetable substance 
boiled in it. Webster; Sykes v. Magone, C.C.N.Y., 
38 F. 497. 

In an Indictment "decoction" and "Infusion" are ejusdem. 
generis; and if one is alleged to have been administered 
instead of the other, the variance is immaterial. 3 Camp: 
74. 

DECOCTOR. In the Roman law. A bankrupt ; 
a spendthrift; a squanderer of public funds. Cal, 
vine 

DE COLLATIO. In old English and Scotch law. 
Decollation ; the punishment a.f beheading. Fleta� 
lib. 1, c. 21, § 6. 
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DECOMPOSED 

DECOMPOSED. A state of decomposition. 
United States v. 1851 Cartons, More or Less, etc., 
D.C.Colo., 55 F.Supp. 343, 346 ; A. O. Anderson & 
Co. v. U. S., C.C.A.Wash., 284 F. 542, 544. A sep­
aration into components ; specifically, decay or 
dissolution. In re Vett.;l', Cust. & Pat.App., 96 
F.2d 999, 1000. 

DECONFES. In French law. A name formerly 
given to elOse persons who died without confes­
sion, whether they refused to confess or whether 
they were criminals to whom the sacrament was 
refused. Droit de - Canon, per :M. l'Abbe Andre ; 
Dupin, Gloss. to Loisel's Institutes. 

DECORATE. To beautify. To do something, as 
to a house as such, to improve the condition of 
the house, or of a room. Grasell v. Brodhead, 
175 App.Div. 874, 162 N.Y.S. 421, 423. The addi­
tion of something becoming or beautiful. UpsaJ 
StrE:et Realty Co. v. Rubin, 326 Pa. 327, 192 A. 
481, 483. 

DECORATOR. One whose business is the decora­
tion of dwellings or public edifices. Grasell v. 
Brodhead, 175 App.Div. 874, 162 N.Y.S. 421, 423. 

DECOY. To inveigle, entice, tempt, or lure; as, 
to decoy a person within the j urisdiction of a court 
so that he may be served with process, or to decoy 
a fugitive criminal to a place where he may be ar­
rested without extradition papers, or to decoy one 
away from his place of residence for the purpose 
of kidnapping him and as a part of that act. In 
all these uses, the word implies enticement or lure 
ing by means of some fraud, trick, or temptation, 
but excludes the idea of force. Eberling v. State, 
136 Ind. 117, 35 N.E. 1023; John v. State, 44 P. 
51, 6 Wyo. 203. 

Also, a "decoy pond." See that title, infra. 

DECOY LETTER. A letter prepared and mailed 
for the purpose of detecting a criminal, particu· 
larly one who is perpetrating frauds upon the pOSe 
tal or revenue laws. U. S. V. Whittier, 5 Dill. 39, 
Fed. Cas. No. 16,688. 

DECOY POND. A pond used for the breeding 
and maintenance of water· fowl. Keeble v. Hick· 
eringshall, 3 Salk. 10; 11 Mod. 74, 130 ; Holt 14; 
11 East 571. 

DECREE. 

In Practice 

The judgment of a court of equity or ad· 
miralty, answering for most purposes to the 
judgment of a court of common law. A de· 
cree in equity is a sentence or order of the 
court, pronounced on hearing and understanding 
all the points in issue, and determining the rights 
of all the parties to the suit, according to equity 
and good conscience. 2 Daniell, Ch.Pr. 986; Woos· 
ter v. Handy, C.C.N.Y., 23 F. 49, 56 ; Motion Pic· 
ture Patents CO. V. Universal Film Mfg. Co., D.C., 
N.Y., 232 F. 263, 265 ; Bull v. International Power 
Co., 84 N.J.Eq. 209, 93 A. 86, 88 ; Alford v. Leon· 
ard, 88 Fla. 532, 102 So. 885, 890. It is a declara­
tion of the court announcing the legal conseq uenc-

es of the facts found. Robertson v. Talmadge, 
Tex.Civ.App., 174 S.W. 627, 629. 

A decree, as distinguished from an order, Is fina:l, and Is 
made at the hearing of the cause, whereas an order is in­
terlocutory, and is made on motion or petition. Wherever 
an order may, in a certain event resulting from the direc­
tion contained in the order, lead to the termination of the 
suit in like manner as a decree made at the hearing, it is 
called a "decretal order. " Brown. 

A judgment at law, as distinguished from a decree in 
equity, was either Simply for the plaintiff or for the de­
fendant. There could be no qualifications or modifications. 
But such a judgment does not always touch the true justice 
of the cause or put the parties in the position they ought 
to occupy. This result was attained by the decree of a 
court of equity which could be so moulded, or the execu­
tion of which could be so controlled and suspended, that 
the relative duties and rights of the parties could be se­
cured and enforced. Bisph. Eq. § 7. 

The words "judgment" and "decree, "  however, are often 
used synonymously ; Finnell v. Finnell, 113 Okl. 269, 230 
P. 912, 913 ; especially now that the Codes have abolished 
the distinction between law and equity ; Henderson v. 
Arkansas, 71 Okl. 253, 176 P. 751, 753. But of the two 
terms, "judgment" is the more ' comprehensive, and in­
cludes "decree. " Coleman v. Los Angeles County, 180 Cal. 
714, 182 P. 440, 441. 

Decision of an administrative board though based on 
facts adduced on a hearing, Dal Maso v. Board of Com'rs 
of Prince George's County, 182 Md. 200, 34 A.2d 464, 466, or 
rescript from reviewing court are not decrees. City of 
Boston v. Santosuosso, 308 Mass. 189, 31 N.E.2d 564, 568. 

Classification 

Decrees in equity are either finaZ or interlocu· 
tory. A final decree is one which fully and finally 
disposes of the whole litigation, determining all 
questions raised by the case, and leaving nothing 
that requires further j udicial action. Sawyer v. 
White, 125 Me. 206, 132 A. 421, 422 ; Draper Corpo· 
ration V. Stafford Co., C.C.A.Mass., 255 F. 554, 555 ; 
Burgin v. Sugg, 210 Ala. 142, 97 So. 216, 217: An 
interlocutory decr�e is a provisional or prelim in· 
ary decree, which is not final and does not deter· 
mine the suit, but directs some further proceed· 
ings preparatory to the final decree. It is a decree 
pronounced for the purpose of ascertaining mat· 
ter of law or fact preparatory to a final decree. 1 
"Barb. Ch. Pro 326, 327; Wooster V. Handy, C.C. 
N.Y., 23 F. 49, 56 ; Beebe V. Russell, 19 How. 283, 
15 L.Ed. 668 ; Cornely v. Marckwald, 131 U.S. 159, 
9 S.Ct. 744, 33 L.Ed. 117. Where something more 
than the ministerial execution of the decree as 
rendered is left to be (lone, the decree is interlocu· 
tory, and not final, even though it settles the equi· 
ties of the bill. Lodge V. Twell, 135 U.S. 232, 10 
S.Ct. 745, 34 L.Ed. 153 . . The difficulty of exact 
definition is mentioned in McGourkey V. Ry. Co., 
146 U.S. 536, 13 S.Ct. 170, 36 L.Ed. 1079. See, also, 
Keystone Manganese & Iron Co. v. Martin, 132 U. 
S. 91, 10 S.Ct. 32, 33 L.Ed. 275 ; Leyhe v. McNam· 
ara, Tex.Com.App., 243 S.W. 1074, 1076. 

In French Law 

Certain acts of the Legislature or of the sover· 
eign which have the force of law are called "de· 
crees" ; as the Berlin and Milan decrees. 

In Scotch Law 

A final j udgment or sentence of court by which 
the question at issue between the parties is de­
cided. 
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In General 

Consent decree. One entered by consent of the 
parties ; it is not properly a j udicial sentence, but 
is in the nature of a solemn contract or agreement 
of the parties, made under the sanction of the 
court, and in effect an admission by them that the 
decree is a j ust determination of their rights upon 
the real facts of the case, if such facts had been 
proved. Allen v. Richardson, 9 Rich.Eq., S.C., 53 ; 
Schmidt v. Mining Co., 28 Or. 9, 40 P. 1014, 52 Am. 
St.Rep. 759 ; Hodgson v. Vroom, C.C.A.N.Y;, 266 
F. 267, 268 ; Barnes v. American Fertilizer Co., 
144 Va. 692, 130 S.E. 902, 911. It binds only the 
consenting parties ; MyIlius v. Smith, 53 W.Va. 
173, 44 S.E. 542 ; and is not binding upon the 
court; Ex parte Loung June, D.C.N.Y., 160 F. 
251, 259. Parties thereto must be competent to 
contract. Consaer v. Wisniewski, 293 Ill.App. 
529, 13 N.E.2d 93, 94. 

Decree dative. In Scotch law. An order of a 
probate court appointing an administrator. 

Decree nisi. A provisional decree, which will be 
made absolute on motion unless cause be shown 
against it. In English practice, it is the order 
made by the court for divorce, on satisfactory 
proof being given in support of a petition for dis­
solution of marriage ; it remains imperfect for 
at least six months, (which period may be short­
ened by the court down to three, ) and then, unless 
sufficient cause be shown, it is made absolute on 
motion, and the dissolution takes effect, subject 
to appeal. Wharton. It effects a conditional die 
vorce, becoming absolute only upon the happen­
ing of a prescribed contingency. Grant v. Grant, 
84 N.J .Eq. 81, 92 A. 791, 793. 

Decree of constitution. In Scotch practice. A 
decree by which a debt is ascertained. Bell. In 
technical language, a decree which is requisite to 
found a title in the person of the creditor, whether 
that necessity arises from the death of the debtor 
or of the creditor. Id. 

. 

Decree of distribution. An instrument by which 
heirs receive property of a deceased ; it is a final 
determination of the parties to a proceeding. 
Fischer v. Dolwig, 29 N.D. 561, 151 N:W. 431, 432 ; 
In re Bradford's Estate, 128 N.J.Eq. 372, 16 A.2d 
268, 270. 

Decree of forthcoming. In Scotch law. A de­
cree made after an arrestment (q. v.)  ordering 
the debt to be paid or the effects of the debtor to 
be delivered to the arresting creditor. Bell. 

Decree of insolvency. One entered in a probate 
court, declaring the estate in question to be in­
solvent, that is, that the assets are not sufficient 
to pay the debts in full. Bush v. Coleman, 121 Ala. 
548, 25 So. 569 ; Walker V. Newton, 85 Me. 458, 
27 A. 347. 

Decree of locality. In Scotch law. The decree 
of a teind court allocating stipend upon different 
heritors. It is equivalent to the apportionment of 
a tithe rent·charge. 

DECREPIT 

Decree of modification. In Scotch law. A de­
cree of the teind court modifying or fixing a 
stipend. 

Decree of nullity. One entered in a suit for the 
annulment of a marriage, and adjudging the mar­
riage to have been null and void ab initio. See 
Nullity. 

Decree of registration. In Scotch law. A pro· 
ceeding giving immediate execution to the credi­
tor; similar to a warrant of attorney to confess 
j udgment. 

Decree pro confesso. One entered in a court of 
equity in favor of the complainant where the de· 
fendant has made no answer to the bill and its 
allegations are consequently taken "as confessed." 
Ohio Cent. R. Co. v. Central Trust Co., 133 U.S. 
83, 10 S.Ct. 235, 33 L.Ed. 561 ; Equity Rules 16, 
17, see Fed.Rules Civ.Proc. rules 6, 55, 28 U.S.C.A. ; 
Freem. Judg. § 11 ; 1 Dan.Ch.Pr. 5th Am. ed. 
517, n. It is merely an admission of the allega­
tions of the bill well pleaded. Remington v. B3.r­
ney, 35 R.I. 267, 86 A. 891, 892 ;  Majure v. John­
son, 192 Miss. 810, 7 So.2d 545, 549. 

Deficiency decree. In a mortgage foreclosure 
suit, a decree for the balance of the indebtedness 
after applying the proceeds of a sale of the mort­
gaged property to such indebtedness. Commercial 
Bank of Ocala v. First Nat. Bank, 80 Fla. 685, 87 
So. 315, 316. 

For "Execution of decree," see Execution of 
Judgment or Decree. 

DECREET. In Scotch law. The final j udgment 
or sentence of a court. 

DECREET ABSOLVITOR. A decree dismissing a 
claim, or acquitting a defendant. 2 Kames, Eq. 
367. 

DECREET ARBITRAL An award of arbitrators. 
1 Kames, Eq. 312, 313 ; 2 Kames, Eq. 367. 

.DECREET COGNITIONIS CAusA. When a cred­
itor brings his action against the heir of his debtor 
in order to constitute the debt against him and at­
tach the lands, and the heir appears and renounces 
the succession, the court then pronounces a de­
cree cognitionis causa. Bell. 

DECREET CONDEMNATOR. One where the 
decision is in favor of the plaintiff. Ersk.Inst. 4, 
3, 5. 

DECREET OF VALUATION OF TEINDS. A sen­
tence of the court of sessions, (who are now in 
the place of the commissioners for the valuation 
of teinds, ) determining the extent and value of 
teinds. Bell. 

DECREMENTUM MARIS. La t. In old English 
law. Decrease of the sea ; the receding of the 
sea from the land. Callis, Sewers, (53, ) 65. See 
Reliction. 

DECREPIT. This term designates a person who 
is disabled, incapable, or incompetent, either from 
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DECRETA 

. physical or mental weakness or defects, whether 
produced by age or other causes, to such an ex­
tent as to render the individual comparatively 
helpless in a personal conflict with one possessed 
of ordinary health and strength. Hall v. State, 16 
Tex.App. 11, 49 Am.Rep. 824 ; Lutz v. State, 147 
Tex.Cr�R. 236, 179 S.W.2d 979, 980. The term in­
cludes a blind man. Lewing v. State, 135 Tex.Cr. 
R. 485, 121 S.W.2d 599, 600. 

DECRETA. In the Roman law. Judicial sen­
tences given by the emperor as supreme judge. 

Decreta conciliorum non ligant reges DoStroS. 
Moore, 906. The decrees of councils bind not our 
kings. 

DECRETAL. The granting or denying of remedy 
sought. State v. Reagan County Purchasing Co., 
Tex.Civ.App., 186 S.W.2d 128, 134. 

DECRETAL ORDER. A preliminary order that 
determines no question upon the merits and es­
tablishes no right. Electrical Research Products 
v. Vitaphone Corporation, 20 Del.Ch. 417, 171 A.  
738. 

DECRETALES BONIFACn OCTAVI. A supple­
mental collection of the canon law. published by 
Boniface VIII. in 1298, called, also, "Liber Sextus 
Decretalium," ( Sixth Book of the Decretals.) 

DECRETALES GREGORII NONI. The decretals 
of Gregory the Ninth. A collection of the laws of 
the church, published by order of Gregory IX. in 
1227. It is composed of five books, subdivided into 
titles, and each title is divided into chapters. 
They are cited by using an X, ( or extra ; )  thus 
"Cap. 8 X de ReguZis Juris," etc. 

DECRETALS. In ecclesiastical law. Letters of 
the pope, written at the suit or instance of one or 
more persons, determining some point or question 
in ecclesiastical law, and possessing the force of 
law, within the Roman Catholic Church. The de­
cretals form the second part of the body of canon 
law. 

This is also the title of the second of the two 
great divisions of the canon law, the first being 
called the "Decree," ( decretum. ) 

DECRETO. In Spanish colonial law. An order 
emanating from some superior tribunal, promul· 
gated in the name and by the authority of the 
sovereign, in relation to ecclesiastical matters. 
Schm.Civil Law, 93, note. 

DECRETUM. 

In the Civil Law 

A species of imperial constitution, being a judg­
ment or sentence given by the emperor upon hear­
ing of a cause ( quod imperator cognoscens de· 
crevit) . lnst. 1, 2, 6. 

. 

In Canon Law 

DECRETUM GRATIA...�I. Gratian's decree, or 
decretum. A collection of ecclesiastical law in 
three books or parts, made in the year 1151, by 
Gratian, a Benedictine monk of Bologna, being 
the oldest as well as the first in order of the col­
lections which together form the body of the Ro­
man canon law. 1 Bl.Comm. 82 ; 1 Reeve, Eng. 
Law, 67. 

DE CROWNING. The act of depriving of a crown. 

DECRY. To cry down ; to deprive of credit. "The 
king may at any time decry or cry down any coin 
of the kingdom, and make it no longer current." 
1 Bl.Comm. 278. 

DE CURIO. Lat. A decurion. In the provincial 
administration of the Roman empire, the de­
curions were the chief men or official personages 
of the large towns. Taken as a body, the de­
curions of a city were charged with the entire 
contr-ol and administration of its internal affairs ; 
having powers both magisterial and legislative. 
See 1 Spence, Eq.Jur. 54. 

DEDBANA. In Saxon law. An actual homicide 
or manslaughter. 

DEDI. (Lat. I have given.) A word used in deeds 
and other instruments of conveyance when such 
instruments were made in Latin, and anciently 
held to imply a warranty of title. Deakins v. Hol­
lis, 7 Gill & J., Md., 315. 

DEDI ET CONCESSI. I have given and granted. 
The operative words of conveyance in ancient 
charters of feoffment, and deeds of gift and grant ; 
the English "given and granted" being still the 
most proper, though not the essential, words by 
which such conveyances are made. 2 Bl.Comm. 53, 
316, 317 ; 1 Steph.Comm. 164, 177, 473, 474. 

DEDICATE. To appropriate and set apart one's 
private property to some public use ; as to make a 
private way public by acts evincing an intention 
to do so. 

DEDICATION. In real property law. An appro­
priation of land to some public use, made by the 
owner, and accepted for such use by or on behalf 
of the public. Harris v. City of St. Helens, 72 
Or. 377, 143 P. 941, 943, Ann.Cas.1916D, 1073. A 
deliberate appropriation of land by its owner for 
any general and public uses, reserving to himself 
no other rights than such as are compatible with 
the full exercise and enjoyment of the public 
uses to which the property has been devoted. 
Longley v. City of Worcester, 304 Mass. 580, 24 N. 
E.2d 533, 537 ; Consolidated Realty Co. v. Rich­
mond Hotel & Building Co., 253 Ky. 463, 69 S.W.2d 
985. See Alden Coal Co. v. Challis, 200 Ill. 222, 
65 N.E. 665 (streets in company owned village) ; 
Du Pont v. Miller, 310 Ilt 140, 141 N.E. 423, 425 
( artificial waterway) ;  Western Union Telegraph 
Co. v. Georgia R. & Banking Co., D.C.Ga., 227 F. 

An ecclesiastical law, in contradistinction to a 276, 285 (right of way for telegraph lines) ; Man­
secular law, ( lex. )  1 Mackeld.Civil Law, p. 81, ning v. House, 211 Ala. 570, 100 So. 772, 774 ; Me­
§ 93, ( Kaufmann's note.) bane v. City of Wynne, 127 Ark. 364, 19-2 S.W. 221, 
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222. (Streets on platted land) ; Johnston v. Me­
dina Improvement Club, 10 Wash.2d 44, 116 P.2d 
272, 277, (park and recreation purposes) .  

By Adverse User 

A dedication may arise from an adverse exclu­
sive use by the public under a claim of right 
with the knowledge, actual or imputed, and ac­
quiescence of the owner. Carpenter v. City of 
St. Joseph, 263 Mo. 705, 174 S.W. 53, 56 ; Dickinson 
v. Ruble, 211 Minn. 373, 1 N.W.2d 373, 374, 375 ; 
Clark v. State, 25 Ala.App. 467, 140 So. 178, 179. 

Tax Revenues 

Statute dedicating certain tax revenues to hos­
pital to be remitted directly from Secretary of 
State made a "dedication" rather than an "appro­
priation." State ex reI. Porterie v. Charity Hos­
pital of Louisiana at New Orleans, 182 La. 268, 161 
So. 606. 

Express Common-Law Dedication 

An "express common-law dedication" is one 
where the intent is expressly manifested, such 
as by ordinary deeds, recorded plats not executed 
pursuant to statute or defectively certified so as 
not to constitute a statutory dedication. Board of 
Com'rs of Garfield County v. Anderson, 167 Ok!. 
253, 29 P.2d 75, 78. 

Express or Implied 

A dedication may be express, as where the in­
tention to dedicate is expressly manifested by a 
deed or an explicit oral or written declaration of 
the owner, or some other explicit manifestation of 
his purpose to devote the land to the public use. 
An implied dedication may be shown by some act 
or course of conduct on the part of the owner from 
which a reasonable inference of intent may be 
drawn, or which is inconsistent with any other 
theory than that he intended a dedication. Hurley 
v. West St. Paul, 83 Minn. 401, 86 N.W. 427 ; Por­
ter v. City of Stuttgart, 135 Ark. 48, 204 S.W. 607, 
608 ; H. A. Hilmer Co. v. Behr, 264 Ill. 568, 106 
N.E. 481, 486 ; Village of Benld v. Dorsey, 311 Ill. 
192, 142 N.E. 563, 565 ; Illinois Cent. R. Co. v. 
Bennett, C.C.A.Miss., 296 F. 436, 437 ; City of 
Brownsville v. West, Tex.Civ.App., 149 S.W.2d 
1034, 1037, 1038. 

Common-Law or Statutory 

A common-law dedication is one made as above 
described, and may be either express or implied. 
A statutory dedication is one made under and in . 
conformity with the provisions of a statute regu- . 
lating the subject, and is of course necessarily ex­
press. Poindexter v. Schaffner, Tex.Civ.App., 162 : 
S.W. 22, 23 ; Kaufman v. City of Butte, 48 Mont. : 
400, 138 P. 770, 771 ; Neill v. City of Glendale, 106 
Cal.App. 553, 289 P. 877, 879. 

' 

DEDUCTmLE 

In Copyright Law 

The first publication of a work, without having 
secured a copyright, is a dedication of it to the 
public ; that having been done, any one may re­
publish it. Bartlett v. Crittenden, 5 McLean, 32, 
Fed.Cas.No.1,076 ; Deward & Rich v. Bristol Sav­
ings & Loan Corporation, C.C.A.Va., 120 F.2d 537, 
540 (partial publication) .  

Where copyrighted lectures were not delivered to the 
general public, but only to paying audiences and classes, 
they were not abandoned or dedicated to the public. Na­
tional Institute for Improvement of Memory v. Nutt, D. C. 
Conn. , 28 F.2d 132, 134. 

DEDICATION-DAY. The feast of dedication of 
churches, or rather the feast day of the saint and 
patron of a church, which was celebrated not only 
by the inhabitants of the place, but by those of 
all the neighboring villages, who usually came 
thither ; and such assemblies were allowed as 
lawful. It was usual for the people to feast and to 
drink on those days. Cowell. 

DEDIMUS ET CONCESSIMUS: (Lat. We have 
given and granted. ) Words used by the king, or 
where there were more grantors than one, in­
stead of dedi et concessi. 

DEDIMUS POTESTATEM:. (We have given pow­
er. ) In English practice. A writ or co'mmission 
issuing out of chancery, empowering the persons 
named therein to perform certain acts, as to ad­
minister oaths to defendants in chancery and take 
their answers, to administer oaths of office to j us­
tices of the peace, etc. 3 Bl.Comm. 447. It was 
anciently allowed for many purposes not now in 
use, as to make an attorney, to take the acknowl­
edgment of a fine, etc. 

In the United States, a commission to take tes­
timony is sometimes termed a "dedimus potesta­
tem.n Buddicum v. Kirk, 3 Cranch, 293, 2 L.Ed. 
444 ; Sergeant's Lessee v. Biddle, 4 Wheat. 508, 4 
L.Ed. 627. 

DEDIMUS POTESTATEM DE ATTORNO FACI­
ENDO. In old English practice. A writ, issued 
by royal authority, empowering an attorney to 
appear for a defendant. Prior to the statute of 
Westminster 2, a party could not appear in court 
by attorney without this writ. 

DEDITION. The act of yielding up anything ; 
surrender. 

DEDITITII. In Roman law. Criminals who had 
been marked in the face or on the body with fire 
or an iron, so that the mark could not be erased, 
and subsequently manumitted. Calvin. 

DEDUCTmLE. That which' may be taken away 
or subtracted ; an item which may be subtracted 
from income for tax purposes, such as a deducti­
ble debt. In re Hermann's Estate, 349 Pa. 230, 
36 A.2d 804, 806 ; a deductible expense. Pacific 
Southwest Realty Co. v. McColgan, 53 Cal.App. 
2d 549, 128 P.2d 86, 87, or ; a deductible loss. Hel­

Where complete statutory dedication does not exist, sale vering v. Gordon, C.C.AA, 134 F.2d 685, 689 ; Bick­
of lots by reference to plat constitutes common-law "dedi-
cation. " Byam v. Kansas City Public Service Co. , 328 Mo. erstaff v. Commissioner of Internal Revenue, C.C. 
813, 41 S.W.2d 945, 949. A.Ga., 128 F.2d 366, 367. 
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DEDUCTION 

DEDUCTION. That which is deducted ; the part 
taken away ; abatement ; as a deduction from the 
yearly rent. Don Lee, Inc., v. United States, D.C. 
Cal., 42 F.Supp. 884, 885 ; Pittsburgh Brewing Co. 
v. Commissioner of Internal Revenue, C.C.A.3, 107 
F.2d 155, 156. 

In Probate Law 

By "deduction" is understood a portion or thing 
which an heir has a right to take from the mass 
of the succession before any partition takes place. 
Civil Code La. art. 1358. 

Taxation 

As used in Internal Revenue Code, relating to 
tax on corporations, "deduction" refers to items 
which may be subtracted from a corporation's 
gross income in arriving at net income. McKesson 
& Robbins v. Walsh, 130 Conn. 460, 35 A.2d 865. 

An amount refunded by corporation to federal govern­
ment under Renegotiation Act as excess profits from war 
contracts Is not a "deduction" from corporation's �ross in­
come subject to state taxation, but must be considered i n  
determining corporation's true gross income. Southern 
Weaving Co. v. Query, 206 S.C. 307, 34 S . E.2d 51, 54. 

Trial 

Argument of counsel based on the evidence is 
not improper as unsworn testimony, but is war­
ranted as a "deductkm" from the testimony. 
Texas & P. R. Co. v. Smith, Tex.Civ.App., 115 S. 
Vv.2d 1238, 1242. 

DEDUCTION FOR NEW. In mai'ine insurance. 
An allowance or drawback credited to the insur­
ers on the cost of repairing a vessel for damage 
arising from the perils of the sea insured against. 
This allowance is usually one-third, and is made 
on the theory that the parts restored with new 
materials are better, in that proportion than they 
were before the damage. 

DEED. A conveyance of realty, a writing signed 
by grantor, whereby title . to realty is transferred 
from one to another. National Fire Ins. Co. v. 
Patterson, 170 Oklo 593, 41 P.2d 645, 647; Mitchell 
v. Nicholson, 71 N.D. 521, 3 N.W.2d 83, 85, 139 
A.L.R. 1175. 

In order that an instrument may be operative as a 
"deed, "  It must pass a present interest, although it is not 
necessary that grantee take a present estate in property 
conveyed. BlaIr v. BlaIr, 111 Vt. 53, 10 A,2d 188, 189. 

The term is also used as synonymous with 
"fact," "actuality," or "act of parties." Thus a 
thing Hin deed" is one that has been really or ex­
pressly done ; as opposed to "in law," which means 
that it is merely implied or presumed to have been 
done. Powell v. Powell, 196 Ga. 694, 27 S.E.2d 
393, 396, 397. 

At Common Law 

At common law, a sealed instrument, containing 
a contract or covenant, delivered by the party to 
be bound thereby, and accepted by the party to 
whom the contract or covenant runs. Co. Litt. 
171 ; 2 Bl.Comm. 295 ; Shepp. Touchst. 50. A writ­
ing containing a contract sealed and delivered. 
3 Washb. Real Prop. 239 ; . Sanders v. Riedinger, 

30 App.Div. 277, 284, 51 N.Y.S. 937, 942. An in­
strument in writing, upon paper or parchment, 
between parties able to contract, subscribed, seal­
ed, and delivered. 4 Kent, Comm. 452 ; Interstate 
R. Co. v. Roberts, 127 Va. 688, 105 S.E. 463, 464. 
There is authority, however, that signing is un­
necessary to validity of deed. Bowling v. Wil­
kerson, D.C.Ky., 19 F.Supp. 584, 587. 

A writing under seal by which lands, tenements, 
or hereditaments are conveyed for an estate not 
less than freehold. 2 Bl.Comm. 294. 

A d�ed implies, at common law, a sealed instru­
ment. 2 Bl.Comm. 295 ; Rondot v. Rogers Tp., 39 
C.C.A. 462, 99 F. 202, 209 ;  Strain v. Fitzgerald, 128 
N.C. 396, 38 S.E. 929, 930 ; WilHams v. State, 25 
Fla. 734, 6 So. 831, 832, 6 L.R.A. 821 ; e. g., a bond 
is a deed for the reason that it is sealed by the 
obligor. In re Contest of Election of Burns, 315 
Pa. 23, 171 A. 888, 889. But the term is also applied 
to similar instruments, not under seal, executed 
in j urisdictions in which the use of seals is un­
known ( see Steigenberger v. Carr, 3 M. & G., 191 , 
199, 42 ECL 107, 133 Reprint. 1111) , or in which 
seals have been rendered unnecessary by statute. 
See Henderson v. Howard, 147 Ga. 371, 94 S.E. 
251 ; Gibbs v. McGuire, 70 Miss. 646, 12 So. 829. 

Modern Rule 

A written instrument, signed, sealed, and deliv­
ered, by which one person conveys land, tene­
ments, or hereditaments to another. This is its 
ordinary modern meaning, at least in those j uris­
dictions which adhere to the common-law rule . making a seal essential to the validity and opera· 
tive effect of a deed of conveyance. McMee v 
Henry, 163 Ky. 729, 174 S.W. 746, 747; Dunham v. 
Marsh, 52 N.J.Eq. 256, 30 "A. 473, 474 ; Hood v. 
Fletcher, 31 Ariz. 456, 254 P. 223, 224. 

The term may include a mortgage of real estate. Lock­
ridge v. McCommon, 90 Tex. 234, 38 S.W. 33, 35 (citing 
Hellman v. Howard, 44 Cal. 110) ; Daly v. Minnesota Loan 
& Investment Co. , 43 Minn. 517, 45 N.W. 1100, 1101 ; Mor­
gan v. Wickliffe, 115 Ky. 226, 72 S. W. 1122. But, contra, 
see Eaton v. White, 18 Wis. 517, 519 ; National Bank of 
Columbus v. Tennessee Coal, Iron & RaIlroad Co. , 62 Ohio 
St. 564, 57 N. E. 450. Similarly a lease for years under seal 
may be a deed. Hutchinson v. Bramhall, 42 N. J. Eq. 372, 7 
A. 873, 875. And a lease exceeding twenty-one years is 
held to be within the term. St. Vincent's Roman Catholic 
Congregation of Plymouth v. Kingston Coal Co. , 221 Pa. 
349, 70 A. 838, 839. But a stipulation for a deed prohibit­
Ing drilling for oil or gas was held not to include a lease. 
Test 011 Co. v. La Tourette, 19 Olcl. 214, 91 P. 1025, 1029. 

The essential difference between a "deed" and a "w1ll" 
Is that the former passes a present Interest and the latter 
passes no interest until after the death of the maker. 
Willis v. Fiveash, Tex. Civ.App.,  297 S.W. 509, 510 ; Harber 
v. Harber, 152 Ga. 98, 108 S. E. 526 ; Henderson v. Hender­
son, 210 Ala. 73, 97 So. 353, 372 ; Bowdoin College v. Mer­
ritt, C.C.Cal. , 75 F. 480, 483. A wlll is "an Instrument by 
which a person makes a disposition of his property to take 
effect after his decease, which is in itS own nature ambula­
tory and revocable dliting his life. It is this ambulatory 
quality which forms the characteristic of wills ; for, though 
a dIsposition by deed may postpone the possession or en­
joyment, or even the vesting, untll the death of the dis­
posing party, yet the postponement is in such case pro­
duced by the express terms, and does not result from the 
nature of the instrument. " In re Hall's Estate, 149 Cal. 
143, 84 P. 839, 840 ; Robb v. Washington & Jefferson Col­
lege, 185 N. Y. 485, 78 N.E. 359, 361 (quoting and adopting 
definition i n  Jarman, Wills, p .  17) . The main test, how­
ever, whether a writing is a will or deed, is the animus 
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testandi. Belgrade v. Carter, Tex.Clv.App. , 146 S.W. 964, 
965 ; McLain v. Garrison, 39 Tex.Civ.App. 431, 88 S.W. 484, 
89 S.W. 284 (citing Gillham v. Mustin, 42 Ala. 366 ; Tra­
wick v. Davis, 85 Ala. 345, 5 So. 83) ; Ecklar's Adm'r v. 
Robinson, 96 S.W. 845, 846, 29 Ky.Law Rep. 1038. Harber 
v. Harber, 152 Ga. 98, 108 S. E. 520. " Deeds" are irrevoca­
ble and take effect by delivery, while "wills" are always 
revocable during testamentary capacity and take effect 
only after testator's death. Self v. Self, 212 Ala. 512, 103 
So. 591, 592. If a document cannot be revoked or impaired 
by the gran tor, it  is a .. deed, " but if  the gran tor reci tes 
an unqualified power of revocation, it is a "will. " Craft v. 
Moon, 201 Ala. 11, 75 So. 302, 303. An instrument purport­
ing to convey title to lands on its delivery is a deed and 
not a will,  though possession be deferred until the gran­
tor's  death. Lovenskoild v. Casas, Tex. Civ.App. , 196 S.W. 
629, 631. 

A deed is distinguished from a contract in that a deed 
is a mere transfer of title to realty, and is the act of but 
one of the parties, made pursuant to a previous contract 
either in parol or in writing. Collins v. Lyon, Inc. , 181 Va. 
230, 24 S. E.2d 572, 579. Accordin gly ; want of considera­
tion of itself will not warrant setting aside a deed, though 
want of consideration would be good defense to an execu­
tory contract. Lawson v. Boo, 227 Iowa 100, 287 N.W. 282, 
284. However, a deed is a contract, for the purpose of 
reformation in equity to make it  truly speak the legally 
ascertained intention of the parties. Sawyer Coal & Ice 
Co. v. Kinnett-Odom Co. , 192 Ga. 166, 14 S. E.2d 879, 883. 

Deed for a nominal sum. In effect the same as 
a deed of gift. Bertelsen v. Bertelson, 49 Cal.App. 
2d 479, 122 P.2d 130, 133. 

Deed in fee. A deed conveying the title to land 
in fee simple with the usual covenants. Rudd v. 
Savelli, 44 Ark. 152 ; Moody v. Spokane & U. H. 
St. Ry. e.o., 5 Wash. 699, 32 P. 751. 

Deed indented, or indenture. In conveyancing. 
A deed executed or purporting to be executed in 
parts, between two or more parties, and distin­
guished by having the edge of the paper or parch­
ment on which it is written indented or cut at the 
top in a particular manner. This was formerly 
done at the top or side, in a line resembling the 
teeth of a saw ; a formality derived from the an­
cient practice of dividing chirographs ;  but the cut­
ting is now made either in a waving line, or more 
commonly by notching or nicking the paper at the 
edge. 2 BI.Comm. 295, 296 ; Litt. § 370 ; Smith, 
Cont. 12. 

Deed of covenant. Covenants are sometimes 
entered into by a separate deed, for title, or for the 
indemnity of a purchaser or mortgagee, or for 
the production of title-deeds. A covenant with a 
penalty is sometimes taken for the payment of 
a debt, instead of a bond with a condition, but the 
legal remedy is the same in either case. 

Deed of gift. A deed executed and delivered 
without consideration. 

Thus a conveyance to church mission board for 
which board agreed to educate a relative of gran­
tors for the ministry should grantors die before 
his education was completed, was not a strict 
"deed of gift"; Forbes v. Board of Missions of M. 
E. Church, South, 17 Cal.2d 332, 110 P.2d 3, 7. 

Deed of release. One releasing property from 
the incumbrance of a mortgage or similar pledge 
upon payment or performance of the conditions ; 
more specifically, where a deed of trust to one or 
more trustees has been executed, pledging real 

DEED, ESTOPPEL BY 

property for the payment of a debt or the per­
formance of other conditions, substantially as in 
the case of a mortgage, a deed of release is the 
conveyance executed by the trustees, after pay­
ment or performance, for the purpose of divesting 
themselves of the legal title and revesting it in 
the original owner. See Swain v. McMillan, 30 
Mont. 433, 76 Pac. 943. 

Deed of separation. An instrument by which, 
through the medium of some third person acting 
as trustee, provision is made by a husband for 
separation from his wife and for her separate 
maintenance. Whitney v. Whitney, 15 Misc. 72, 
36 N. Y.S. 891, 892. 

Deed of settlement. A deed formerly used in 
England for the formation of j oint stock com­
panies constituting certain persons trustees of the 
partnership property and containing regulations 
for the management of its private affairs. They 
are now regulated by articles of association. 

Deed of trust. An instrument in use in many 
states, taking the place and serving the uses of a 
common-law mortgage, by which the legal title to 
real property is placed in one or more trustees, to 
secure the repayment of a sum of money or the 
performance of other conditions. Bank v. Pierce, 
144 Cal. 434, 77 P. 1012 ; In re Sherman, D.C.Va., 
12 F.Supp. 297, 298, 299. Though differing in form 
from mortgage, it is essentially a security. Bank 
of America Nat. Trust & Savings Ass'n v. Bank 
of Amador County, 135 Cal.App. 714, 28 P.2d 86. 
88. In re Title Guaranty Trust Co., Mo.App., 113 
S.W.2d 1053, 1057. See Trust Deed. 

Deed poll. A deed which is made by one party 
only. See Hawkins v. Corbit, 83 Okl. 275, 201 P. 
649, 653. A deed in which only the party making 
it executes it or binds himself by it as a deed. 3 
Washb. R. P. 311. It was originally so called be­
cause the edge of the paper or parchment was 
polled or cut in a straight line, wherein it was 
distinguished from a deed indented or indenture. 
As to a special use of this term in Pennsylvania in 
colonial times, see Herron v. Dater, 120 U.S. 464, 
7 S.Ct. 620, 624, 30 L.Ed. 748 ( citing Evans v. 
Patterson, 71 U.S. 224, 4 Wall. 224, 18 L.Ed. 393 ) .  

Deed to lead uses. A deed made before a fine 
or common recovery, to show the object thereof. 

As to "execution of deed," see Execution of In­
strument. 

Gratuitous deed. One made without considera­
tion. 2 Steph.Com. 47. As to "Quitclaim" deed, 
"Tax" deed, "Trust" deed, and "Warranty" deed, 
see those titles. 

DEED, ESTOPPEL BY. Such as arises from the 
provisions of a deed. Erickson v. Wiper, 33 N.D. 
193, 157 N.W. 592, 598 ; Green v. Clark, 13 Vt. 158 ; 
Reinhard v. Virginia Lead Min. Co., 107 Mo. 616, 
18 S.W. 17, 28 Am.St.Rep. 441. 

A preclusion against the competent parties to a val i d  
sealed contract and their privies to deny i t s  force and ef­
fect by any evidence of inferior solemnity. Hart v. Ana­
conda Copper Mining Co., 69 Mont. 354, 222 P. 419, 421. 
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DEED, ESTOPPEL BY 

Such an estoppel occurs where a party has executed a 
deed, that Is, a writing under seal (as a bond) reciting a 
certain fact, and is thereby precluded from afterwards 
denying, in any action brought upon that instrument, the 
fact so recited. Steph.Pl. 197. A man shall always be 
estopped by his own deed, or not permitted to aver or 
prove anything in contradiction to what he has once so 
solemnly and deliberately avowed. 2 BI. Comm. 295 ; Plowd. 
434 ; Hudson v. Winslow Tp. , 35 N.J. Law, 441 ; Taggart 
v.  Risley, 4 Or. 242 ; Appeal of Waters, 35 Pa, 526, 78 Am. 
Dec. 354. 

A warranty deed by one having only a contingent re­
mainder passes title, by way of "estoppel" to grantee, as 
soon as remainder vests by happening of contingency. 
Thames v. Goode, 217 N.C. 639, 9 S. E.2d 485, 488. 

"Estoppel by deed" is a bar precluding party from deny­
Ing truth of his deed. Talley V. Howsley, Tex. Civ.App. , 
170 S. W.2d 240, 243. It is limited to an action founded on 
the deed itself. Hughes v. Cobb, 195 Ga. 213, 23 S. E. 2d 701, 
715. It. applies to the maker of the deed, and does not 
ordinarily apply to the grantee. Hughes V. Cobb, 195 Ga. 
213, 23 S. E. 2d 701, 715. It arises only when suit is on the 
deed or concerning a right arising out of the deed and be­
tween parties or privies to the deed. Robert v. O' Connell. 
269 Mass. 532, 169 N. E. 487, 488. It arises only where there 
Is express representation as to ownership, title, or interest 
in question, or where there are express warranties thereto. 
Petition of Testan, 156 Misc. 449, 281 N. Y. S. 96. It cannot 
be invoked by one through whose imposition a statement 
was inserted in the deed. Capitol Nat. Bank & Trust CO. V. 
David B. Roberts, Inc . .  129 Conn. 194. 27 A. 2d 116. 119. 141 
A.L. R. 1179. It precludes a party thereto and his privies 
as against other party and his privies. Sammons v. Brun­
son, Tex.Civ.App .• 25 S.W.2d 685. 688. 

A distinct and precise assertion or admission of fact is 
necessary. Cook v. Farley, 195 Miss. 638. 15 So.2d 352, 357. 

Inducement to change course to one's disadvantage is 
essential. Funderburk v. Magnolia Sugar Co-op. , La. App. , 
8 So.2d 374, 377. 

The effect of doctrIne Is same as If in deed itself, there 
had been inserted express provision that it conveyed not 
only all title then possessed but all that might there­
after be acquired. Meyers v. American Oil Co. , 192 Miss. 
180, 5 So.2d 218, 220. 

DEEM. To hold ; consider; adjudge ; condemn ; 
determine ;  treat as if ; construe. Douglas v. 
Edwards, C.C.A.N.Y., 298 F. 229, 237 ; In re 
Schmidt's Estate, 134 Wash. 525, 236 P. 274, 275 ; 
In re Green's Estate, 99 Misc. 582, 164 N.Y.S. 1063, 
1083 ; Harder v. Irwin, D.C.N.Y., 285 F. 402, 404 ; 
First Nat. Bank v. Dodd, 118 Or. 1, 245 P. 503, 504. 
But see Kleppe v. Odin Tp., McHenry County, 40 
N.D. 595, 169 N.W. 313, 314, which gives "deemed" 
the force of only a "disputable presumption," or 
of prima facie evidence. When, by statute, cer­
tain acts are "deemed" to be a crime of a pa.r­
ticular nature, they are such crime, and not a 
semblance of it, nor a mere fanciful approxima­
tion to or designation of the offense. Com. v. 
Pratt, 132 Mass. 247 ; Commonwealth v. Brue, 284 
Pa, 294, 131 A. 367, 368. 

DEEMSTERS. Judges in the Isle of Man, who 
decide all controversies without process, writings, 
or any charges. These j udges are chosen by the 
people, and are said by Spelman to be two in num­
ber. Spelman. 

DEER-FALD. A park or fold for deer. 

DEER-HAYES. Engines or great nets made of 
cord to catch deer. 19 Hen. VIII, c. 11. 

DEFACE. To mar or destroy the face ( that is, 
the physical appearance of written or inscribed 

characters as expressive of a definite meaning) ()f 
a written instrument, signature, inscription, etc., 
by obliteration, erasure, cancellation, or superin­
scription, so as to render it illegible or unrecogniz­
able. Linney V. State, 6 Tex. 1, 55 Am.Dec. 756. 
See Cancel. In re Parsons' Will, 195 N.Y.S. 742, 
745, 119 Misc. 26. Also used in respect of injury 
to monument, buildings and other structures. Saf­
fell v. State, 113 Ark. 97, 167 S.W. 483. So, to de­
face the flag carries the meaning of dishonor, 
which imputes a l ively sense of shaming or an 
equivalent acquiescent callousness. State v. 
Schlueter, 127 N.J.L. 496, 23 A.2d 249, 251. 

DE FACTO. In fact; actually ; indeed; in reality. 
Ridout V. State, 161 Tenn. 248, 30 S.W.2d 255, 257, 
71 A.L.R. 830. Thus, an office, position or status 
existing under a claim or color of right such as a 
deputy county clerk. Heron v. Gaylor, 49 N.M. 62, 
157 P.2d 239, 241 ; deputy clerk of court. State 
V. Brandon, 186 S.C. 448, 197 S.E. 113, 115 ; cor­
porate office. In re Hillmark Associates, D.C.N. 
Y., 47 F.Supp. 605, 606 ; corporation, Municipal 
Bond & Mortgage Corporation V. Bishop's Harbor 
Drainage Dist., 133 Fla. 430, 182 So. 794, 797 ; 
Ebeling v. Independent Rural Telephene Co., 187 
Minn. 604, 246 N.W. 373 ; court, Marckel Co. v. 
Zitzow, 218 Minn. 305, 15 N.W.2d 777, 778; de­
positary, School Dist. No. 1, Itasco County, v. Ai­
ton, 173 Minn. 428, 217 N.W. 496, 499 ; deputy sher­
iff, Malone v. Howell, 140 Fla. 693, 192 So. 224� 
227 ; fire district commissioner, Petition ' of Board 
of Fire Com'rs of Columbia·Litchfield Fire Dist.,. 
Sup., 29 N.Y.S.2d 605, 619 ; grand j ury, McDonald 
v. Colden, 181 Misc. 407, 41 N.Y.S.2d 323, 327; 
guardian, State ex reI. Symons v. East Chicago 
State Bank, 106 Ind.App. 4, 17 N.E.2d 491, 494 ; 
judge, Annoni v. BIas Nadal'S Heirs, C.C.A.Puerto 
Rico, 94 F.2d 513, 515-; officer, Eaker v. Common 
School Dist. No. 73 of Butler County, Mo.App., 62 
S.W.2d 778, 783; police officer, People ex reI. 
Mitchell v. Armspach, 314 Ill.App. 573, 41 N.E.2d 
781 ; trustee, In re Wahl's Estate, 36 N.Y.S.2d 926,. 
930. 

DE FACTO GOVERNMENT. One that maintains 
itself by a display of force against the will of the 
rightful legal government and is successful, at 
least temporarily, in overturning the institutions 
of the rightful legal government by setting up its 
own in lieu thereof. Wortham v. Walker, 133 
Tex. 255, 128 S.W.2d 1138, 1145. 

DEFALCATION. The act of a defaulter ; mis­
appropriation of trust funds or money held in any 
fiduciary capacity ; failure to properly account for­
such funds. Usually spoken of officers of corpo­
rations or public officials. In re Butts, D.C.N.Y., 
120 F. 970 ; Crawford v. Burke, 201 Ill. 581, 66 N.E� 
833. 

Also set-off. The diminution of a debt or claim 
by deducting from it a smaller claim held by the 
debtor or payor. Iron Works v. Cuppey, 41 
Iowa, 104 ; Houk v. Foley, 2 Pen. & W., Pa., 250 ; 
McDonald v. Lee, 12 La. 435. 

Colloquially. perhaps, the wora "defalcation" ordinarily 
Implies some moral dereliction. As used in the Bankruptcy 
Act, it may demand some portion of misconduct, but it Is 
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not synonymous with "embezzlement." The act of a re­
ceiver in a mortgage foreclosure suit in withdrawing and 
spending an amount allowed him by an order passing his 
intermediate account without waiting for the time for ap­
peal to expire or consulting plaint1ff as to whether it tn­
tended to appeal,  i� u "defalcation " . Central H anover 
Bank & Trust (; 0 .  Y. HerbHt,  C . C . A . X . Y . ,  9 3  F . 2d 5 1 0 . 5 1 1 .  
5 1 2 ,  1 1 4  A .  L . R .  7 6 9 .  

DEFALK. To set off one claim against another ; 
to deduct a debt due to one from a debt which 
one owes. Johnson v. Signal Co., 57 N,J.Eq. 79, 40 
A. 193 ; Burris v. Boone, 4 Boyce, Del., 148, 86 A. 
730. This verb corresponds only to the second 
meaning of "defalcation" as given above ; a pub­
lic officer or trustee who misappropriates or em­
bezzles funds in his hands is not said to "defalk." 

DEFAMACAST. Defamation by broadcast. Amer­
ican Broadcasting-Paramount Theatres, Inc. v. 
Simpson, 126 S.E.2d 873, 879, 106 Ga.App. 230. 

DEFAMATION. The taking from one's reputa­
tion. The offense of injuring 'a person's charac­
ter, fame, or reputation by false and malicious 
statements. The term seems to include both libel 
and slander. In general, see Shaw Cleaners & Dy­
ers v. Des Moines Dress; Club, 215 Iowa, 1130, 245 
N.W. 231, 86 A.L.R. 839 ; Snavely v. Booth, 6 W. 
W.Harr. 378, 176 A. 649 ; Washer v. Bank of Amer­
ica Nat. Trust & Savings Ass'n, 128 P.2d 799. Li­
bel. Seested v. Post Printing & Publishing Co., 
326 Mo. 559, 31 S.W.2d 1045, 1052. Slander. Con­
nelly v. McKay, 176 Misc. 685, 28 N.Y.S.2d 327, 329. 

The distinction between "criticism" and "defamation" is 
that criticism deals only with such things as invite public 
attention or call for public comment, and does not follow 
a man into his private life, or pry into his domestic con­
cerns, and it never attacks the individual, but only his 
work. Schwimmer v. Commercial Newspaper Co., 131 Misc. 
552, 228 N. Y.S. 220, 221. 

The fundamental difference between a right to "privacy" 
and a right to freedom from "defamation" is that the 
former directly concerns one's own peace of m'ind whereas 
the latter concerns primarily one's  reputation. Themo v. 
New England Newspaper Pub. Co., 306 Mass, 54, 27 N. E.2d 
753, 755. 

DEFAMATORY. Calumnious ; containing de­
famation ; mJurious to reputation ; libelous ; 
slanderous ; words which produce any perceptible 
injury to the reputation of another. Sheridan v. 
Davies, 139 Kan. 256, 31 P.2d 51, 54. 

DEFAMATORY PER QUOD. In respect of 
words : Those which require an allegation of facts, 
aside from the words contained in the article, by 
way of innuendo, to show wherein the words used 
libel the plaintiff, in order to state a cause of ac­
tion in a complaint. Rowan v. Gazette Printing 
Co., 74 Mont. 326, 239 P. 1035, 1037. 

DEFAMATORY PER SEe In respect of words : 
Those which by themselves, and as such, without 
reference to extrinsic proof, injure the reputation 
of the person to whom they are applied. Manley 
v. Harer, 73 Mont. 253, 235 P. 757, 758 ; Conrad v. 
Allis-Chalmers Mfg. Co., 228 Mo.App. 817, 73 S. 
W.2d 438, 446. 

DEFAMES. L. Fr. Infamous. Britt. c. 15. 

DEFAULT. By its derivation, a failure. Mead· 

DEFEASANCE 

done. Town of Milton v. Bruso, 111 Vt. 82, 10 A. 
2d 203, 205. SpeCifically, the omission or failure 
to perform a legal duty. Easterwood v. Willing­
ham, Tex.Civ.App., 47 S.W.2d 393, 395 ; to observe 
a promise or discharge an obligation, Bradbury v. 
Thomas, 27 P.2d 402, 135 Cal.App, 435 ; or to per­
form an agreement, Eastman v. Morgan, D.C.N.Y., 
43 F.Supp. 637, 641. The term also embraces the 
idea of dishonesty, In re State, 210 Wis. 9, 245 N. 
W. 844, 845, and of wrongful act, Greco v. S. S. 
Kresge Co., 277 N.Y. 26, 12 N.E.2d 557, 562, 115 
A.L.R. 1020 ; or an act or omission discreditable 
to one's profession, Hilkert v. Canning, 58 Ariz. 
290, 119 P .2d 233, 236. 

In Practice 

Omission ; neglect or failure of any party to take 
step required of him in progress of cause. Indi­
ana State Board of Medical Registration and 
Examination v. Pickard, 93 Ind.App. 171, 177 N.E. 
870, 872. When a defendant in an action at law 
omits to plead within the time allowed him for 
that purpose, or fails to appear on the trial, he is 
said to make default, McCabe v. Tom, 35 Ohio 
App. 73, 171 N.E. 868, 869, and the j udgment en­
tered in the former case is technically called a 
"j udgment by default." 3 Bl.Comm. 396 ; 1 Tidd, 
Pr. 562. 

A " default" in an action at law is somewhat similar to 
the entry of a decree in equity that the bil l  be taken for 
confessed , neither being a final disposition . Felton v. 
Felton. 128 Con n .  564,  1 9 6  A. 791,  793.  

In General 

Default of issue. Failure to have living chil­
dren or descendants at a given time or fixed point. 
George v. Morgan, 16 Pa. 106 ; In re Van Cleef, 
92 Misc. 689, 157 N.Y.S. 549, 551. 

Defaulter. One who makes default. One who 
misappropriates money held by him in an official 
or fiduciary character, or fails to account for such 
money. 

Judgment by default. See Judgment. 

DEFEASANCE. An instrument which defeats 
the force or operation of some other deed or es­
tate. That which is in the same deed is called a 
"condition" ; and that which is in another deed is  
a "defeasance." Com. Dig. "Defeasance." Bein­
dorf v. Thorpe, 90 Okl. 191, 203 P. 475, 477; In re 
A. Roth Co., C.C.A.Ill., 118 F.2d 156, 158. 

A "defeasance" is a collateral deed made at the same 
time as a feoffment or other conveyance, containing certain 
conditions upon the performance of which the estate then 
created may be defeated or totally undone. Bach v. First 
Nat. Bank, 99 Ind. App. 590, 193 N.E. 696, 697. 

In Conveyancing 

A collateral deed made at the same time with a 
feoffment or other conveyance, containing certain 
conditions, upon the performance of which thr 
estate then created may be defeated or totally un­
done. 2 Bl.Comm. 327 ; Co. Litt. 236, 237. 

ows v. Continental Assur. Co., C.C.A.Tex., 89 F. An instrument accompanying a bD :�, recogniz-
2d 256. An omission of that which ought to be ance, or j udgment, containing a co ac;iticn which, 
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DEFEASmLE 

when performed, defeats or undoes it. 2 Bl. 
Comm. 342; Miller v. Quick, 158 Mo. 495, 59 S.W. 
955. 

DEFEASIDLE. Subject to be defeated, annulled, 
revoked, or undone upon the happening of a future 
event or the performance of a condition subse­
quent, or by a conditional limitation. Usually 
spoken of estates and interests in land. For in· 
stance, a mortgagee's estate is defeasible ( liable 
to be defeated)  by the mortgagor's equity of re­
demption. Penick v. Atkinson, 139 Ga. 649, 77 S.E. 
1055, 1057, 46 L.R.A.,N.S., 284 ; Murphy v. Mur­
phy, 182 Ky. 731, 207 S.W. 491, 493. 

DEFEASIBLE FEE. An estate in fee that is lie 
able to be defeated by some future contingency; 
e. g., a vested remaInder which might be defeated 
by the death of the remainderman before the time 
fixed for the taking effect of the devise. Giltner's 
Trustee v. Talbott, 253 Ky. 474, 69 S.W.2d 981 ; 
Daly v. Pate, 210 N.C. 222, 186 S.E. 348, 349. 

DEFEASIBLE TITLE. One that is liable to be 
annulled or made void, but not one that is already 
void or an absolute nUllity. Elder v. Schumacher, 
18 Colo. 433, 33 P. 175. 

DEFEASIVE. Describes counterclaim which, if 
it prevails, will defeat right of plaintiffs to recover. 
Hayden v. Collins, 90 Utah, 238, 63 P.2d 223, 225. 

DEFEAT. To prevent, frustrate, or circumvent ; 
as in the phrase "hinder, delay, or defeat credi­
tors." Coleman v. Walker, 3 Metc., Ky., 65, 77 
Am.Dec. 163 ; Reuff-Griffin Decorating Co. v. 
Wilkes, 191 S.W. 443, 446, 173 Ky. 566. 

To overcome or prevail against in any contest ; 
as in speaking of the "defeated party" in an action 
at law. Wood v. Bailey, 21 Wall. 642, 22 L.Ed. 
689. Or "defeated candidate" in an election. Nor­
cop v. Jordan, 216 Cal. 764, 17 P.2d 123, 124. 

To annul, undo, or terminate ; as, a title or es­
tate. See Defeasible. 

DEFECT. The want or absence of some legal 
requisite ; deficiency ; imperfection ; insufficiency. 
Sappenfield v. National Zinc Co. , 94 Kan. 22, 145 
P. 862, 863 ; Galloway v. City of Winchester, 299 
Ky. 87, 184 S.W.2d 890, 892, 893. The want or ab­
sence of something necessary for completeness 
or perfection ; a lack or absence of something es­
sential to completeness ; a deficiency in some­
thing essential to the proper use for the purpose 
for which a thing is to be used. Roberts v. Rog­
ers, 129 Neb. 298, 261 N.W. 354 ; Terrell v. City 
of Orangeburg, 176 S.C. 518, 180 S.E. 670. 

P.2d 864, 866 ; spike in cross walk, Fay v. City of 
Green Bay, 240 Wis. 36, 1 N.W.2d 767, 768, a hol­
low, Adams v. Town of Bolton, 297 Mass. 459, 9 
N.E.2d 562, 111 A.L.R. 856, and anything that may 
reasonably be expected to interfere with safe use 
of sidewalk by pedestrian. City of Birmingham 
v. Wood, 240 Ala. 138, 197 So. 885, 887. 

DEFECT IN MACHINERY. Under Code 1907. 
§ 3910, subd. 1, making the master liable for in· 
jury from defects in the condition of works or 
machinery, it is essential that there be inherent 
condition of a permanent nature which unfits 
machine for its uses, some weakness of construc­
tion with reference to the proposed uses, some 
misplacement of parts, or the absence of some 
part, some innate abnormal quality rendering 
its use dangerous, or some obstacle to the use 
or the way of use which is part of the condition 
of the machinery itself. -Caldwell-Watson Faun· 
dry & Machine Co. v. \Vatson, 183 Ala. 326, 62 So. 
859, 862. 

DEFECT OF FORM. An imperfection in the 
style, manner, arrangement, or non-essential 
parts of a legal instrument, plea, indictment, etc., 
as distinguished from a "defect of SUbstance." 
See infra. 

DEFECT OF PARTIES. In pleading and practice. 
Insufficiency of the parties before a court in any 
given proceeding to give it j urisdiction and author­
ity to decide the controversy, arising from the 
omission or failure to j oin plaintiffs or defendants 
who should have been brought in ; never applied 
to a super1�uity of parties or the improper addi­
tion of plaintiffs or defendants. Porter Canst. 
Co. v. Berry, 136 Or. 80, 298 P. 179, 182 ; Salisbury 
v. Berry Motor Co., 122 Neb. 605, 241 N.W. 86, 87 ; 
De Pass v. City of Spartanburg, 190 S.C. 22, 1 
S.E.2d 904, 908. It is not synonymous with "mis­
joinder of parties". Okmulgee Supply Co. v. Rot­
man, 144 Okl. 293, 291 P. 1, 2. 

DEFECT OF SUBSTANCE. An imperfection in 
the body or SUbstantive part of a legal instru· 
ment, plea, indictment, etc., consisting in the 
omission of something which is essential to be 
set forth. Sweeney v. Greenwood Index·Journal 
Co., D.C.S.C., 37 F.Supp. 484, 487. 

DEFECTIVE. Lacking in some particular which 
is essential to the completeness, legal sufficiency, 
or security of the object spoken of ; as a "de­
fective" highway or bridge (Mennito v. Town 
of Wayland, Sup., 56 N.Y.S.2d 654, 664 ; Warren 
County v. Battle, 48 Ga.App. 240, 172 S.E. 673, 

Thus, a bamboo vaulting pole which was not straight 674) ; car coupler (McAllister v. St. Louis Mer­
and was unbalanced had a "defect. " McCormick v. Lowe chants' Bridge Terminal Ry. Co., 324 Mo. 1005, 
& Campbell Athletic Goods Co. , 235 Mo. App. 612, 144 S.W. 25 S.W.2d 791, 795) ; machinery (Riccio v. Town of 2d 866, 876. 

Plainville, 106 Conn. 61, 136 A. 872, 873 ; Chaney v. 
DEFECT IN HIGHWAY OR STREET. Ordinar- Village of Riverton, 104 Neb. 189, 177 N.W. 845, 
ily anything in the condition or state of highway 846, 10 A.L.R. 244 ; Bryan v. City of West Palm 
or street that renders it unreasonably safe for Beach, 75 Fla. 19, 77 So. 627) ; writ or recogni­
travel. Payne v. State Highway CommiSSion, 136 zance ( State v. Lavalley, 9 Mo. 836; McArthur v. 
Kan. 561, 16 P.2d 509, 511. Thus courts have held Boynton, 19 Colo. API>. 234, 74 P. 542) ; or title 
as highway or street defects corrugations, Chen- (Copertini v. Oppermann, 76 Cal. 181, 18 P. 256) ; 
ey v. State Highway Commission, 142 Kan. 149, 45 service of process or return of service (Tioga Coal 
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Corporation v. Silman, 125 W.Va. 58, 22 S.E.2d 
. 873, 876; State ex reI. Briggs v. Barns, 121 Fla. 
857, 164 So. 539, 542) .  

DEFECTIVE OR INSUFFICIENT SPECIFICA· 
TIONS BY PATENTEE. Any failure either to 
describe or to claim the complete invention upon 
which the application for patent is founded. 
Robert v. Krementz, C.C.A.N.J., 243 F. 877, 881. 

DEFECTIVE TITLE. With respect to negotiable 
'paper within Negotiable Instruments Law, the 
title of a person who obtains instrument or any 
signature thereto by fraud, duress, or force and 
fear, or other unlawful means, or for an illegal 
consideration, or when he negotiates it in breach 

·of faith or under such circumstances as amount 
to fraud. Stevens v. Pierce, 79 Okl. 290, 193 P. 
417, 18 A.L.R. 7; (fraud) German-American Nat. 
Bank v. Kelley, 183 Iowa, 269, 166 N.W. 1053 ; 
-Commercial Security Co. v. Jack, 29 N.D. 67, 150 
N.W. 460, 461. 

DEFECTUS. Lat. Defect ; default ; want; im­
perfection ; disqualifica tion. 

Challenge Propter Defectum 

A challenge to a juror on account of some legal 
.disqualification, such as infancy, etc. See Chal­
lenge. 

Defectus Sanguinis 

Failure of the blood, i. e., failure or want of 
issue. 

DEFEND. To prohibit or forbid. To deny. To 
-contest and endeavor to defeat a claim or de· 
mand made against one in a court of justice. 
Boehmer v. Irrigation Dist., 117 Cal. 19, 48 P. 908. 
To oppose, repel, or resist. 

To protect, to shield, to make a stand for, or 
uphold by force or argument, vindicate, to main­
tain or keep secure, to guaranty, to agree to in­
demnify. Powell v. U. S., D.C.Va., 60 F.Supp. 433, 
439. 

Although a contract between mortgagee and mortgagor's 
creditor who purchased mortgaged automobile that creditor 
will "defend" mortgagee against all suits, etc. , was held 
to be contract to defend litigation, not to indemnify. Hall 
v. Cannon, 90 Colo. 465, 9 P.2d 1057. 

DEFENDAN'.r. The person defending or deny­
ing ; the party against whom relief or recovery 
is sought in an action or suit. Graham Bros. Ak­
tiebolag v. St. Paul Fire & Marine Ins. Co., 126 
Misc. 32, 212 N.Y.S. 380, 381 ; Atlantic Mut. In­
surance Co. v. Alexandre, D.C.N.Y., 16 F. 279, 281 ; 
Siekmann v. Kern, 136 La. 1068, 68 So. 128. See, 
also, Ferguson v. Montgomery, 148 Ark. 83, 229 
S.W. 30, 36 <election contest) ;  Boyd v. Lambert, 
58 Okl. 497, 160 P. 586, 587 (injunction bond ) ; 
Alexander v. United States, C.C.A.Mo., 95 F.2d 
873, 879 ( joinder) ; Welty v. Schmutte, 128 Neb. 
415, 258 N.W. 873 ( mortgage foreclosure) ; Loft, 
Inc. v. Corn Products Refining Co., C.C.A.lnd., 103 
F.2d 1, 5 ( anti-trust prosecution) . 

Thus, railroads, on appeal by city to state district court 
from order of Minnesota Railroad and Warehouse Commis­
sion requiring grade separation, were held defendants en-

DEFENSE 

titled to remove cause to federal court. In re Chicago, M. 
St. P. & P. R. Co., D.C.Mlnn., 50 F.2d 430, 434 . 

In common usage, this term Is applied to the party put 
upon his defense, or summoned to answer a charge or com­
plaint. In any species of action, clvll or criminal, at law or 
In equity. Strictly, however, It does not apply to the per­
son against whom a real action Is brought. for In that pro­
ceeding the technical usage Is to call the parties respective­
ly the " demandant" and the "tenant. " 

Defendant in error. The distinctive term appro· 
priate to the party against whom a writ of error 
is sued out. 

PrinCipal defendant. One who has an interest 
in the controversy presented by the bill, and 
whose presence is requisite to the complete and 
partial adjudication of the controversy. Bird v. 
Sleppy, 265 Pa. 295, 108 A. 618, 619. 

DEFENDARE. To answer for ; to be responsible 
for. Medley. 

DEFENDEMUS. Lat. A word used in grants 
and donations, which binds the donor and his 
heirs to defend the donee, if any one go about to 
lay any incumbrance on the thing given other 
than what is contained in the deed of donation. 
Bract. 1. 2, c. 16. 

DEFENDER. (Fr.) To deny; to defend ;  to 
conduct a suit for a defendant; to forbid; to 
prevent ; to protect. 

In Scotch and canon law. A defendant. 

DEFENDER OF THE FAITH. A peculiar title 
belonging to the sovereign of England, as that of 
"Catholic" to the king of Spain, and that of "Most 
Christian" to the king of France. These titles 
were originally given by the popes of Rome ; and 
that of Defensor Fidei was first conferred by 
Pope Leo X. on King Henry VIII., as a reward 
for writing against Martin Luther ; and the bull 
for it bears date quinto [dus Octob., 1521. Enc. 
Lond. 

DEFENDERE SE PER CORPUS SUUM. To of· 
fer duel or combat as a legal trial and appeal. 
Abolished by 59 Geo. III. § 46. See Battel. 

DEFENDERE UNICA MANU. To wage law ; a 
denial of an accusation upon oath. See Wager 
of Law. 

DEFENDIT VIM ET INJURIAM. He defends 
the force and injury. Fleta, lib. 5, c. 39, § 1. 

DEFENDOUR. L. Fr. A defender or defendant; 
the party accused in an appeal. Britt. c. 22. 

DEFENERATION. The act of lending money on 
usury. 

DE FEN SA. In old English law. A park or place 
fenced in for deer, and defended as a property 
and peculiar for that use and service. Cowell. 

DEFENSE. That which is offered and alleged 
by the party proceeded against in an action or 
suit, as a reason in law or fact why the plaintiff 
should not recover or establish what he seeks ; 
what is put forward to diminish plaintiff's cause 
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DEFENSE 

of action or defeat recovery. lEtna Life Ins. Co. 
v. Braukman, C.C.A.Colo., 70 F.2d 647, 649 ; Lind­
say v. State, Tex.Civ.App., 25 S.W.2d 1113, 1115. 
More properly what is sufficient when offered for 
this purpose. In either of these senses it may be 
either a denial, justification, or confession and 
avoidance of the facts averred as a ground of 
action, or an exception to their sufficiency in 
point of law. Whitfield v. Aetna Life Insurance 
Co., C.C.Mo., 125 F. 270; Eagle Savings & Loan 
Ass'n v. West, 71 Ohio App. 485, 50 N.E.2d 352, 
356 ; Paillet v. Vroman, 52 Cal.App.2d 297, 126 P. 
2d 419, 421 ; (challenge to jurisdiction) Trades­
mens Nat. Bank & Trust Co. v. Charlton Steam 
Shipping Co., D.C.Pa., 3 F.R.D. 363, 364 ; ( denial) 
Levine v. Behn, 282 N.Y. 120, 25 N.E.2d 871, 873 ; 
( legal insufficiency) Dysart v. Remington Rand, 
D.C.Conn., 31 F.Supp. 296, 297 ; (payment) Hoad­
ley v. W. T. Rawleigh Co., 112 Ind.App. 563, 44 N. 
E.2d 231, 232 ; ( statute of limitations) '  Waggoner 
v. Feeney, 220 Ind. 543, 44 N.E.2d 499, 502. 

In a stricter sense, defense is used to denote 
the answer made by the defendant to the plain­
tiff's action, by demurrer or plea at law or an- ' 
swer in equity. This is the meaning of the term 
in Scotch law. Ersk. Inst. 4, 1, 66. However, it 
has been held that the filing of a demurrer is not 
the making of a defense wi thin meaning of the 
statute providing that, if no defense be made, 
the plaintiff cannot have judgment for any relief 
not specifically demanded, but, if defense be made, 
he may have judgment for other relief, under a 
prayer therefor. Union Light, Heat & Power Co. 
v. City of Bellevue, 284 Ky. 405, 144 S.W.2d 1046, 
1047. 

Half defense was that which was made by the form "de­
fends the force and injury, and says , "  (de/endit vim et in­
juriam, et dicit.) 

Full de/ense was that which was made by the form "de­
fends the force and injury when and where it shall behoove 
him, and the damages, and whatever else he ought to de­
fend , "  (de/endit vim et injuriam quando et ubi curia con­
sideravit, et damna et quicquid quod ipse defendere debet, 
et dicit,) commonly shortened into "defends the force and 
injury when, " etc. Gilb. Com. Pl. 188 ; 8 Term, 632 ; 3 Bos. 
& P. 9, note ; Co. Litt. 127b. 

In matrimonial suits, in England, defenses are divided 
into absolute, i. e., such as, being established to the satis­
faction of the court, are a complete answer to the petition. 
so that the court can exercise no discretion, but is bound 
to dismiss the petition ; and discretionary, or such as, be­
ing established, leave to the court a discretion whether it 
will pronounce a decree or dismiss the petition. Thus, in 
a suit for dissolution, condonation is an absolute, adultery 
by the petitioner a discretionary, defense. Browne, Div. 
30. 

Defense is not something by means of which 
party who interposes it can obtain relief for him­
self. Crisman v. Corbin, 169 Or. 332, 128 P.2d 
959, 964. 

Defense, as respects right to counsel to conduct 
defense of one charged with crime, includes every 
step in proceedings from time of arraignment until 
acquittal or conviction. State v. Hudson, 55 R.I. 
141, 179 A. 130, 135, 100 A.L.R. 313. 

Defense also means the forcible repelling of an 
attack made unlawfully with force and violence, 

of Farmingdale, Town of Babylon, Suffolk Coun­
ty, N. Y., D.C.N.Y., 43 F.Supp. 561, 567. 

In old statutes and records, the term means pro­
hibition ; denial or refusal. Enconter le defense 
et Ie commandement de roy; against the prohibi­
tion and commandment of the king. St. Westm. 
1, c. 1. Also a state of severalty, or of several or 
exclusive occupancy; a state of inclosure. 

Affidavit of Defense 

See Affidavit. 

Affirmative Defense 

See that title. 

Equitable Defense 

See that title. 

Frivolous Defense 

One which at first glance can be seen to be 
merely pretensive, setting up some ground which 
cannot be sustained by argument. Dominion 
Nat. Bank v. Olympia Cotton Mills, C.C.S.C., 128 
F. 182. 

Legal Defense 

(1 )  A defense which is complete and adequate 
in point of law. (2)  A defense which may be 
set up in a court of law ; as distinguished from, 
an "equitable defense," which is cognizable only 
in a court of equity or court possessing equitable 
powers. 

Meritorious Defense 

One going to the merits, substance, or essen­
tials of the case, as distinguished from dilatory 
or technical objections. Cooper v. Lumber Co., 
61 Ark. 36, 31 S. W. 981. 

Partial Defense 

One which goes only to a part of the cause of 
action, or which only tends to mitigate the dam­
ages to be awarded. Carter v. Bank, 33 Misc. 128, 
67 N.Y.S. 300. 

Peremptory Defense 

A defense which insists that the plaintiff never 
had the right to institute the suit, or that, if he 
had, the original right is extinguished or deter­
mined. 4 Bouv. Inst. No. 4206. 

Personal Defense 

In negotiable instruments law. A defense 
which, though not good as against a holder in 
due course, is good against certain parties, be­
cause of their participation in or knowledge of 
certain transq.ctions or facts from which such de­
fense arises. Such defenses include all defenses 
that are not real or absolute defenses. Bauer 
and Simpson, Law of Business, 2d Ed., p. 329. 

Pretermitted Defense 

such as the defense of the nation in time of war. One which was available to a party and of 
United States v. 243.22 Acres of Land in Village which he might have had the benefit if he had 
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pleaded it in due season, but which cannot after­
wards be heard as a basis for affirmative relief. 
Swennes v. Sprain, 120 Wis. 68, 97 N;W. 511. 

Real Defense 

In negotiable instruments law. A defense in­
herent in the res and therefore good against 
anyone seeking to enforce the instrument, even a 
holder in due course. Real defenses include il­
legality, incapacity, forgery, material alteration, 
nondelivery of an incomplete instrument, and 
fraud in the inception. These defenses are good 
even against a holder in due course because, 
where they exist, no contract was formed. Bauer 
and Simpson, Law of Business, 2d Ed., p. 330. 

Sham Defense 

A false or fictitious defense, interposed in bad 
faith, and manifestly untrue, insufficient, or ir­
relevant on its face. 

Self Defense 

See that title. 

DEFENSE ACTIVITY. The performance of war 
contracts by industry. The construction of im­
plements of war. Any activity in aid of the war 
effor�. Equitable Trust Co. v. Bowles, Em.App., 
143 F.2d 735, 741. 

DEFENSE AU FOND EN DROIT (called, also, 
defense en droit) .  A demurrer. 2 Low. C. 278. 
See, also, 1 Low. C. 216. 

D�FENSE AU FOND EN FAIT. The general is­
sue. 3 Low. C. 421. 

DEFENSIV A. In old Eriglish law. A lord or 
earl of the marches, who was the warden and de­
fender of his country. Cowell. 

DEFENSIVE ALLEGATION. In English ecclesi­
astical law. A species of pleading, where the de­
fendant, instead of denying the plaintiff's charge 
upon oath, has any circumstances to offer in his 
defense. This entitles him, in his turn, to , the 
plaintiff's answer upon oath, upon which he may 
proceed to proofs as well as his antagonist. 3 BI. 
Comm. 100; 3 Steph. Comm. 720. 

DEFENSIVE WAR. A war in defense of, or for 
the protection of, national rights. It may be 
defensive in its principles, though offensive in 
its  operations. 1 Kent, Comm. 50,  note. 

DEFENSO. That part of any open field or place 
that was allotted for corn or hay, and upon which 
there was no common or feeding, was anciently 
said to be in defenso; so of any meadow ground 
that was laid in for hay only. The same term 
was applied to a wood where part was inclosed or 
fenced, to secure the growth of the underwood 
from the injury of cattle. Cowell. 

In the Civil Law 

A defender ; one who assumed the defense of 
another's case in court: Also an advocate. A 
tutor or curator. 

DEFIANCE 

In Canon Law 
The advocate or patron of a church. An of­

ficer who ' had charge of the temporalities of the 
church. 

In Old English Law 
A guardian, defender, or protector. The de­

fendant in an action. A ,person vouched in to war­
ranty. 

In General 

Defensor civitatis. Defender or protector of a 
city or municipality. An officer under the Roman 
empire, whose duty it was to protec,t the people 
against the injustice of the magistrates, the in­
solence of the subaltern officers, and the rapacity 
of the money-lenders. Schm. Civil Law, Introd. 
16 ; Cod. 1, 55, 4. He had the powers of a judge, 
with jurisdiction of pecuniary causes to a limited 
amount, and the lighter species of offenses. Cod. 
1,  55, 1 ;  Nov. 15, c. 3, § 2 ;  Id. c. 6, § 1 :  He had 
also the care of the public records, and powers 
similar to thbse of a notary in regard to the exe­
cution of wills and conveyances. 

Defensor fidei. Defender of the faith. See De­
fender. 
DEFENSUM. A prohibition. An inclosure of 
land ; any fenced ground. Medley, Eng. Const. 
Hist. See Defenso. 

DEFER. Delay ; put off ; remand ; postpone to 
a future time. The term does not have, however, 
the meaning of abolish, Moore v. Sampson Coun­
ty, 220 N.C. 232, 17 S.E.2d 22, 23, or omit, United 
States v. Murine Co., C.C.A.Ill., 90 F.2d 549, 551. 

DEFERRED LIFE ANNUITIES. In English 
law. Annuities for the life of the purchaser, but 
not commencing until a date subsequent to the 
date of buying them, so that, if the purchaser die 
before that date, the purchase money is lost. 
Granted by the commissioners for reduction of ' the national debt. See 16 & 17 Vict. c. 45, § 2. 
Wharton. 
DEFERRED PAYMENTS. Payments of principal 
or interest postponed to a future time ; install­
ment payments ; a method of paying insurance 
proceeds. (Life insurance) Holmes v. John Han­
cock Mut. Life Ins. Co., 41 N.E.2d 909, 911, 288 
N.Y. 106 ; (notes) First Nat. Bank v. Bosler, 297 
Pa. 353, 147 A. 74, 75 ; (highway contract) Central 
Tractor & Equipment Co. v. Betz, 63 S.D. 435, 260 
N.W. 269 ; (will) In re Mitinger's Estate, 114 Pa. 
Super. 209, 173 A. 432, 433. 

DEFERRED SENTENCE. A sentence, the pro-
' nouncement of which has been postponed. It 
does not operate as a suspension of sentence. 
State v. Powell, 153 Wash. 110, 279 P. 573, 574. 

DEFERRED STOCK. See Stock. 

DEFIANCE. A contemptuous opposition or dis­
regard openly expressed in words or action. 
State v. Mohar, 168 Wash. 368, 13 P.2d 454, 455. 
A provoking to combat, a challenge, a declara­
tion of hostilities. Anderson-Berney Bldg. Co. v. 
Lowry, Tex.Civ.App., 143 S.W.2d 401, 403. 
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DEFICIENCY 

DEFICIENCY. A lack, shortage or insufficiency. 
The amount by which the income tax imposed 
exceeds the amount shown as the tax by the tax­
payer upon his return. American Woolen Co. v. 
United States, Ct.Cl., 21 F.Supp. 1021, 1022. 

That part of a debt secured by mortgage not 
realized from sale of mortgaged property. Har­
row v Metropolitan Life Ins. Co., 285 Mich. 349, 
280 N.W. 785, 787. A judgment or decree for the 
amount of such deficiency is called a "deficiency 
judgment" or "decree." Phillips v. Union Central 
Life Ins. Co.., C.C.A.Minn., 88 F.2d 188, 189 (judg­
ment) ; Grace v. Hendricks, 103 Fla. 1158, 140 So. 
790, 794 (decree) . 

Technically speaking, there is no such thing under our 
law as a "deficiency j udgment" in the sense that a formal 
j udgment of that description is rendered by the court, or 
entered by the clerk for the amount not made by the sale 
of the mortgaged property. There is only the original 
judgment for the full amount of the indebtedness, upon 
which a deficiency may exist after the issuance and return 
of the special execution. or even perhaps of one or more 
general executions in addition. It has nevertheless been 
customary in ordinary parlance to refer to the amount still 
due after the return of the special execution as a "deficien­
cy j udgment. " Bank of Douglas v. Neel, 30 Ariz. 375, 247 
P. 132, 134. 

DEFICIENCY BILL. In parliamentary practice, 
an appropriation bill covering items of expense 
omitted from the general appropriation bill or 
bills, or for which insufficient appropriations were 
made. If intended to cover a variety of S¥ch 
items, it is commonly called a "general deficiency 
bill ;"  if intended to make provision for expenses 
which must be met immediately, or which cannot 
wait the ordinary course of the general appropria­
tion bills, it is called an "urgent deficiency bill." 

Deficiente uno sanguine non potest esse hreres. 
3 Coke, 41. One blood being wanting, he cannot 
be heir. But see 3 & 4 Wm. IV. c. 106, § 9, and 
33 & 34 Vict. c. 23, § 1 . .  
DEFICIT. Something wanting, generally in the . 
accounts of one intrusted with money, or in the 
money received by him. Mutual L. & B. Ass'n v. 
Price, 19 Fla. 135. The term is broad enough to 
cover defalcation, misappropriation, shrinkage, or 
costs, and, in its popular meaning, signifies de­
ficiency from any cause. Clement v. Whisnant� 
208 N.C. 167, 179 S.E. 430, 433, 101 A.L.R. 698. 

DEFILE. To debauch, deflower, or corrupt the 
chastity of a woman. The term does not neces­
sarily imply force or ravishment, nor does it con­
note previous immaculateness. State v. Fernald, 
88 Iowa, 553, 55 N.W. 534 ; State v. Besares, 73 
Utah 141, 283 P. 738, 739. The term, when used 
in a statute penalizing any person who shall pub­
licly defile any flag of the United States, has the 
meaning of dishonor. State v. Schlueter, 127 N. 
J.L. 496, 23 A.2d 249, 251. 

DEFILEMENT. Uncleanness ; impurity; corrup­
tion of morals or conduct. Young v. State, 194 
Ind. 221, 141 N.E. 309, 311. 

DEFINE. To explain or state the exact meaning 

termine the precise signification of ; to settle ; to 
establish or prescribe authoritatively ; to make 
clear. U. S. v. Smith, 5 Wheat. 160, 5 L.Ed. 57 ; 
Walling v. Yeakley, C.C.A.Colo., 140 F.2d 830, 832 ; 
Walters v. Richardson, 93 Ky. 374, 20 S.W. 279. 
To declare that a certain act shall constitute an 
offense is defining that offense. U. S. v. Arjona, 
120 U.S. 488, 7 S.Ct. 628, 30 L.Ed. 728. 

To "define" with respect to space, means to set 
or establish its boundaries authoritatively; to 
mark the limits of ; to determine with precision 
or to exhibit clearly the boundaries of ; to deter­
mine the end or limit ; to fix or establish the lim­
its. It is the equivalent to declare, fix or estab­
lish. Seeking out what exists already is not "de­
fining." Redlands Foothill Groves v. Jacobs, D.C. 
Cal., 30 F.Supp. 995, 1004. 

DEFINITE. Fixed, determined, defined, bounded. 
Board of Sup'rs of Yavapai County v. Stephens, 
20 Ariz. 115, 177 P. 261, 262 ; Kintner v. Atlantic 
Communication Co., C.C.A.N.Y., 240 F. 716, 721. 

A definite failure Of issue occurs when a precise time is 
fixed by a will for a failure of issue. An indefinite failure 
of issue is the period when the issue of the first taker shall 
become extinct and when there shall no longer be any is­
sue of the grantee, but without reference to a particular 
time or event ; Huxford v. Milligan, 50 Ind. 546 ; McWil­
liams v. Havely, 214 Ky. 320, 283 S.W. 103, 105. 

DEFINITIO. Lat. Definition, or more strictly, 
limiting or bounding ; as in the maxim of the 
civil law : Omnis definitio periculosa est, parum 
est enim ut non subverti possit, (Dig. 50, 17, 202 ; )  
i. e., the attempt to bring the law within the 
boundaries of precise definitions is hazardous, as 
there are but few cases in which such a limitation 
cannot be subverted. 

DEFINITION. A description of a thing by its 
properties ; an explanation of the meaning of a 
word or term. Webster. The process of stating 
the exact meaning of a word by means of other 
words. Worcester. See Warner v. Beers, 23 
Wend., N.Y., 103 ; Marvin v. State, 19 Ind. 181. 
Such a description of the thing defined, including 
all essential elements and excluding all nonessen­
tial, as to distinguish it from all other things and 
classes. Wilson v. Else, 204 Iowa 857, 216 N.W. 
33, 37. 

DEFINITIVE. That which finally and completely 
ends and settles a controversy. A definitive sen­
tence or judgment is put in opposition to an in­
terlocutory judgment. Thompson v. Graham, 246 
Pa. 202, 92 A. 118, 119 ; Interstate Electric Co. v. 
Interstate Electric Co. of Shreveport, La.App., 6 
So.2d 39, 40. 

A distinction may be taken between a final and a defini­
tive judgment. The former term is applicable when the 
j udgment exhausts the powers of the particular court in 
which it Is rendered ; while the latter word designates a 
j udgment that is above any review or contingency of re­
versal. U. S. v. The Peggy, 1 Cranch, 103, 2 L. Ed. 49. 

DEFINITIVE SENTENCE. The final judgment, 
decree, or sentence of an ecclesiastical court. 3 
Bl.Comm. 101. 

:of words and phrases ; to state explicitly ; to DEFLECT. To turn aside, to deviate from a 
limit ; to determine essential qc.alities of ; to de- straight or horizontal line or from a proper posi· 
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DEGREE 

tion, to swerve, to deviate. Grip Nut Co. v. Mac- DEFOSSION. The punishment of being buried 
Lean-Fogg Lock Nut Co., D.C.Ill., 34 F.2d 41, 42. alive. 

DEFLORATION. Seduction or debauching. The 
act by which a woman is deprived of her virginity. 

DEFORCE. 
In English Law 

To withhold wrongfully ; to withhold the pos­
session of lands from one who is lawfully entitled 
to them. 3 Bl.Comm. 172 ; Phelps v. Baldwin, 17 
Conn. 212. 

In Scotch Law 

To resist the execution of the law ; to oppose 
by force a public officer in the execution of his 
duty. Bell. 

DEFORCEMENT. Deforcement is where a man 
wrongfully holds lands to which another person 
is entitled. It therefore includes disseisin, abate­
ment, discontinuance, and intrusion. Co. Litt. 
277b, 331b ; Hopper v. Hopper, 21 N.J.L. 543. But 
it is applied especially to cases, not falling under 
those heads, where the person entitled to the free­
hold has never had possession ; thus, where a lord 
has a seignory, and lands escheat to him propter 
defectum sanguinis, but the seisin is withheld 
from him, this is a deforcement, and the person 
who withholds the seisin is called a "deforceor." 
3 Bl.Comm. 172. 

In Scotch Law 
The opposition or resistance made to messen­

gers or other public officers while they are actual­
ly engaged in the exercise of their offices. Ersk. 
Inst. 4, 4, 32. 

DEFORCIANT. Qne who wrongfully keeps the 
owner of lands and tenements out of the posses­
sion of them. 2 Bl.Comm. 350. 

DEFORCIARE. L. Lat. To withhold lands or 
tenements from the rightful owner. This is a 
word of art which cannot be supplied by any other 
word. Co. Litt. 331b. 

DEFORCIATIO. L. Lat. In old English law. A 
distress, distraint, or seizure of goods for satis­
faction of a lawful debt. Cowell. 

DEFORMITY. A deformed or misshapen condi­
tion ; an unnatural growth, or a distorted or mis­
shapen part or member ; disfigurement ; as a bod­
ily deformity. People v. Lehrman, 251 App.Div. 
451, 296 N.Y.S. 580, 582. 

In insurance. Representations in application for 
insurance that applicant never had any "infirmity" 
or "deformity" must be construed as meaning de­
formity or infirmity of substantial character ap­
parently materially impairing applicant's health, 
which, if known, probably would have deterred 
company from issuing policy. (Life insurance) 
Eastern Dist. Piece Dye Works v. Travelers' Ins. 
Co., 234 N.Y. 441, 138 N.E. 401, 404, 405, 26 A.L.R. 
1505 ; (accident insurance) Commercial Casualty 
Ins. Co. v. Mathews, 57 Ga.App. 446, 195 S.E. 887, 
892. 

DEFRAUD. To practice fraud ; to cheat or trick. 
State v. Harroun, 199 Mo. 519, 98 S.W. 467, 470 ; 
James v. State, 43 Ga.App. 324, 158 S.E. 644, 645. 
To deprive a person of property or any interest, 
estate, or right by fraud, deceit, or artifice. State 
v. Vandenburg, 9 W.W.Harr. 498, 2 A.2d 916, 919. 
But not by force or intimidation. Hammer­
schmidt v. U. S., 265 U.S'. 182, 44 S.Ct. 511, 68 L. 
Ed. 968 ; Norton v. U. S., C.C.A.Cal., 92 F;2d 753, 
756. 

DEFRAUDACION. In Spanish law. The crime 
committed by a person who fraudulently avoids 
the payment of some public tax. 

DEFRAUDATION. Privation by fraud. 

DEFUNCT. Deceased ; a deceased person. A 
common term in Scotch law. A corporation which 
has ceased to function. Tozier v. Woodworth, 135 
Me. 46, 188 A. 771, 773. 

The term is synonymous with "dead." Farmers 
Union Co-op. Brokerage v. Palisade Farmers Un­
ion Local No. 714, 69 S.D. 126, 7 N.W.2d 293, 295. 

DEFUNCTUS. Lat. Dead. "Defunctus sine 
pl'ole," dead without ( leaving) issue. 

DE GASTER. L. Fr. To waste. 

DEGRADATION. A deprivation of dignity ; dis­
mission from office. An ecclesiastical censure, 
whereby a clergyman is divested of his holy or­
ders. There are two sorts by the canon law,­
one summary, by word only ; the other 8oZemn� 
by stripping the party degraded of those orna­
ments and rights which are the ensigns of his 
degree. Degradation is otherwise called "deposi­
tion," but the canonists have distinguished be­
tween these two terms, deeming the former as 
the greater punishment of the two. There is like­
wise a degradation of a lord or knight at common 
law, and also by act of parliament. Wharton. 

DEGRADATIONS. A term for waste in the 
French law. 

DEGRADING. Reviling ; holding one up to pub­
lic obloquy ; lowering a person in the estimation 
of the public. 

D�GREE. 
In General 

The state or civil condition of a person, State v. 
Bishop, 15 Me. 122 ; An honorable state or condi­
tion to which a student is advanced in testimony 
of proficiency in arts and sciences. Common­
wealth v. New England College of Chiropractic, 
221 Mass. 190, 108 N.E. 895, 896 ; The grade or dis­
tance one thing may be removed from another. 
Superior Lloyds of America v. Foxworth, Tex. 
Civ.App., 178 S.W.2d 724, 725. 

They are of pontifical origin. See 1 Schmidt. Thesaurus. 
144 ; . Vicat. Doctores,. Minshew. Dict. Bacheler,. Merlin 
Repertoire Univ. ,. Van Espen. pt. 1. tit. 10 ; Giannone. 
lstoria di Napoli, lib. xl. c. 2, for a full account of th i:-: 
matter. 
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DEGREE 

In the Law of Descent and Family Relations 
A step or grade, i. e., the distance, or number of 

removes, which separates two persons who are re­
lated by consanguinity. Thus we speak of a bro­
ther as being in the second degree of kindred. 
Calvert v. Beck, 240 Ala. 442, 199 So. 846, 847. 

In Criminal Law 
The term "degree" denotes a division or classi­

fication of one specific crime into several grades 
or stadia of guilt, according to the circumstances 
attending its commission. Thus, in some states, 
there may be "murder in the second degree." 

DEHORNER. A rubbing alcohol addict. Powell 
v. State, 179 Md. 399, 18 A.2d 587, 590. 

DEHORS. L. Fr. Out of ; without ; beyond ; 
foreign to ; unconnected with. Blackford v. An­
derson, 226 Iowa 1138, 286 N.W. 735, 746. Dehors 
the record ; foreign to the record. 3 Bl.Comm. 
387. 

DEHYDRATE. To deprive or to be free of water 
or elements of water or to suffer loss of water. 
In re Benner, Cust. & Pat.App., 46 F.2d 383, 384. 

DEI GRATIA. Lat. By the grace of God. A 
phrase used in the formal title of a king or queen, 
importing a claim of sovereignty by the favor or 
commission of God. In ancient times it was in­
corporated in the titles of inferior officers, (espe­
cially ecclesiastical, )  but in later use was reserved 
as an assertion of "the divine right of kings." 

DEI JUDICIUM. The judgment of God. The old 
Saxon trial by ordeal, so called because it was 
thought to be an appeal to God for the justice of 
a cause, and it was believed that the decision was 
according to the will and pleasure of Divine Prov­
idence. Wharton. 

DEJACION. In Spanish law. Surrender ; re­
lease ; abandonment ; e. g., the act of an insolvent 
in surrendering his property for the benefit of his 
creditors, of an heir in renouncing the succession, 
the abandonment of insured property to the un­
derwriters. 

DEJERATION. A taking of a solemn oath. 

DEL BIEN ESTRE. L. Fr. In old English prac­
tice. Of well being ; of form. The same as de 
bene esse. Britt. c. 39. 

monwealth v. Thorne, Neale & Co., 264 Pa. 408, 107 
A. 814, 815 ; State v. Tuffs, 54 Mont. 20, 165 P. 1107, 
1108. 

DELAISSEMENT. In French marine law. Aban­
donment. Emerig. Tr. des Ass. ch. 17. 

DELATE. In Scotch law. To accuse. Delated, 
accused. Delatit off arte and parte, accused of 
being accessary to. 3 How. St. Tr. 425, 440. 

DELATIO. In the civil law. An accusation or 
informa tion. 

DELATOR. An accuser; an informer; a syco­
phant. 

DELATURA. In old English law. The reward 
of an informer. Whishaw. 

DELAY. To retard ; obstruct ; put off; postpone ; 
defer; procrastinate ; prolong the time of or be­
fore ; hinder; interpose obstacles ; as, when it is 
said that a conveyance was made to "hinder and 
delay creditors." Mercantile Co. v. Arnold, 108 
Ga. 449, 34 S.E. 176 ; Ellis v. Valentine, 65 Tex. 
532 ; Blair v. Blair, 122 Me. 500, 120 A. 902, 905. 
The term does not imply dishonesty or involve 
moral wrong. Citizens & Southern Nat. Bank v. 
Kontz, 185 Ga. 131, 194 S.E. 536, 544. 

DELAY RENTAL. Rent, usually on oil and gas 
leases, paid for additional time in which to utilize 
land. It does not depend on oil or gas produced, 
does not exhaust substance of land, and resembles 
a bonus payment, which is an advance royalty. 
Commissioner of Internal Revenue v. Wilson, C. 
C.A.Tex., 76 F.2d 766, 769 ; State v. Magnolia Pe­
troleum Co., Tex.Civ.App., 173 S.W.2d 186, 190. 

DELECTUS PERSONJE. Lat: Choice of the per­
son. Johnston v. Winn, Tex.Civ.App., 105 S.W.2d 
398, 400. By this term is understood the right 
of a partner to exercise his choice and preference 
as to the admission of any new members to the 
firm, and as to the persons to be so admitted, if 
any. People v. Herbert, 162 Misc. 817, 295 N.Y.S. 
251, 253. The doctrine does not apply to corpora­
tions. Adams v. St. Clair, 185 Miss. 416, 188 So. 
559, 560. 

In Scotch Law 
The personal preference which is supposed to 

have been exercised by a landlord in selecting his 
tenant, by the members of a firm in making choice 
of partners, in the appointment of persons to of­
fice, and other cases. Nearly equivalent to per­
sonal trust, as a doctrine in law. Bell. 

Delegata potestas non potest delegari. . 2 Inst. 
597. A delegated power cannot be delegated. 

DEL CREDERE. In mercantile law. A phrase 
borrowed from the Italians, equivalent to our 
word "guaranty" or "warranty," or the Scotch 
term "warrandice ;" an agreement by which a 
factor, when he sells goods on credit, for an addi­
tional commission, (called a "del credere commis­
sion," )  guaranties the solvency of the purchaser DELEGATE. A person who is delegated or com­
and his performance of the contract. Such a fac- missioned to · act in the stead of another, Landro 
tor is called a "del credere agent." He is a mere v. Pacific Atlantic S. S. Co., D.C.Wash., 30 F.Supp. 

surety, liable to his principal only in case' the 538, 539 ; a person to whom affairs are committed 
purchaser makes default. Story, Ag. 28 ; Lemnos by another ; an attorney. 
Broad Silk Works v. Spiegelberg, 217 N.Y.S. 595, A person elected or appointed to be a member 
597, 127 Misc. 855 ; Commercial Investment Trust of a representative assembly. Usually spoken of 
v. Stewart, 235 Mich. 502, 209 N.W. 660, 661 ; Com- one sent to a special or occasional assembly or 
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convention. Manston v. McIntosh, 58 Minn. 525, 60 
N.W. 672, 28 L.R.A. 605. 

The representative in congress of one of the 
organized territories of the United States. To 
send as an agent or representative ; to commit to 
the care or management of another. 

DELEGATES, THE mGH COURT OF. In Eng­
lish law. Formerly the court of appeal from the 
ecclesiastical and admiralty courts. Abolished up­
on the judicial committee of the privy council be­
ing constituted the court of appeal in such cases. 

DELEGATION. A sending away ; a putting into 
commission ; the assignment of a debt to another; 
the intrusting another with a general power to 
act for the good of those who depute him ; a body 
of delegates. 

At Common Law 
The transfer of authority by one person to an­

other; the act of making or commissioning a dele­
gate. 

The whole body of delegates or representatives 
sent to a convention or assembly from one dis· 
trict, place, or political unit are collectively spo­
ken of as a "delegation." 

In the Civil Law 
A species of novation which consists in the 

change of one debtor for another, when he who is 
indebted SUbstitutes a third person who obligates 
himself in his stead to the creditor, or to the per­
son appointed by him so that the first debtor is 
acquitted and his obligation extinguished, and the 
creditor contents himself with the obligation of 
the second, debtor. Delegation is essentially dis­
tinguished from any other species of novation, 
in this : that the former demands the consent of 
all three parties, but the latter that only of the 
two parties to the new debt. 1 Domat, § 2318; 
Adams v. Power, 48 Miss. 454. 

Delegation is novation effected by the interven­
tion of another person whom the debtor, in order 
to be liberated from his creditor, gives to such 
creditor, or to him whom the creditor appoints ; 
and such person so given becomes obliged to the 
creditor in the place of the original debtor. 
Burge, Sur. 173. 

Perfect delegation exIsts when the debtor who makes the 
obligation is discharged by the creditor. 

Imperfect delegation exists when the creditor retaIns his 
rights against the original debtor. 2 Duvergnoy, n. 169. 

Delegatus non potest delegare. A delegate can­
not delegate ; an agent cannot delegate his func­
tions to a subagent without the knowledge or con­
sent of the principal ; the person to whom an office 
or duty is delegated cannot lawfully devolve the 
duty on another, unless he be expressly authorized 
so to do. 9 Coke, 77 ; Broom, Max. 840; 2 Kent, 
Comm. 633 ; 2 Steph.Comm. 119 ; Blake v. Allen, 
221 N.C. 445, 20 S.E.2d 552, 554. 

DELESTAGE. In French marine law. A dis­
charging of ballast ( lest) from a vessel. 

DEJJBEBATE 

DELETE. In Scotch law. To erase; to strike 
out. 

DELETERIOUS. Hurtful, morally or physically ; 
injurious, as influence ; poisonous ; unwholesome. 
State v. Crabtree Co., 218 Minn. 36, 15 N.W.2d 98. 

Thus struvite crystals which developed in jar of wet 
shrimp after packing, O' Hare v. Petersen, 174 Misc. 481. , 
21 N. Y.S. 2d 487, 491, and bones in fish and fragments of 
shell in oysters constitute "deleterious substances". Unit­
ed States v. 1232 Cases American Beauty Brand Oysters, 
D.C. Mo. , 43 F.Supp. 749, 751. 

DELF. A quarry or mine. 31 Eliz. c. 7. 

Deliberandum est diu quod statuendum est 
semel. 12 Coke, 74. That which is to be resolved 
once for all should be long deliberated upon. 

DELIBERATE, v. To weigh, ponder, discuss, reo 
gard upon, consider. Cole v. List & Weatherly 
Const. Co., La.App., 156 So. 88, 90. To examine, 
to consult, in order to form an opinion. McGregor 
v. State, 83 Tex.Cr.R. 35, 201 S.W. 184, 186. To 
weigh in the mind; to consider the reasons for 
and against ; to consider maturely ; reflect upon ; 
as to deliberate a question ; to weigh the argu­
ments for and against a proposed course of ac­
tion. People v. Thomas, 25 Ca1.2d 880, 156 P.2d 
7, 17, 18. 

DELIBERATE, adj. Well advised; carefully con­
sidered ; not sudden or rash ; circumspect ; .  slow 
in determining. McClendon v. Louisiana Cent. 
Lumber Co., 17 La.App. 246, 135 So. 754, 756. 
Willful rather than merely fntentional. Cole v. 
List & Weatherly Con st. Co., La.App., 156 So. 88, 
90. Formed, arrived at, or determined upon as a 
result of careful thought and weighing of con­
siderations, as a deliberate judgment or plan ; 
carried on coolly and steadily, especially accord­
ing to a preconceived design ; given to weighing 
facts and arguments with a view to a choice or 
decision ; careful in considering the consequences 
of a step ; slow in action ; unhurried ;  character­
ized by reflection ; dispassiona te ; not rash. Peo­
ple v. Thomas, 25 Ca1.2d 880, 156 P.2d 7, 17, 18. 
The word carries with it an implication of some 
obstinacy, headstrongness, foolish daring, or in­
tentional wrongdoing. Brown v. Kansas City 
Bridge Co., La.App., 191 So. 755, 757. 

By the use of this word, in describing a crime, the idea 
is conveyed that the perpetrator weighs the motives for the 
act and its consequences, the nature of the crime, or other 
things connected with his intentions, with a view to a de­
cision thereon ; that he carefully considers all these ; and 
that the act is not suddenly committed. It  implies that the 
perpetrator must be capable of the exercise of such mental 
powers as are called into use by deliberation and the con­
sideration and weighing of motives and consequences. In 
re Nunns, 188 App. Div. 424, 176 N.Y.S. 858, 865 ; Jenkins 
v. Carman Mfg. Co. , 79 Or. 448, 155 P. 703, 705. 

"Deliberation" and "premeditation" are of the same char­
acter of mental operations, differing only in degree. De­
liberation is but prolonged premeditation. In otheft words, 
in law, deliberation is premeditation in a cool state of the 
blood, or, where there has been heat of passion, it is pre­
meditation continued beyond the period within which there 
has been time for the blood to cool, in the given case. De­
liberation is not only to think of beforehand. which may 
be but for an instant. but the inclination to do the act is 
consIdered, weighed. pondered upon, for such a length of 
time after a provocation Is given as the jury may find was 
sufficient for the blood to cool. One in a heat of passion 
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DELIBERATELY 

may premeditate without dell berating. Deliberation Is 
only exercised in a cool state of the blood, while premedita­
tion may be either in that state of the blood or in the heat 
ot passion. State v. Hall, 40 N.M. 128, 55 P. 2d 740, 742 ; 
People v. Thomas, 25 Ca1 .2d 880, 156 P.2d 7, 17 ; State v. 
Payne, 213 N. C. 719, 197 S. E. 573, 579 . 

DELmERATELY. Willfully ; with premeditation ; 
intentionally ; purposely ; in cold blood. Aver­
heart v. State, 158 Ark. 639, 238 S.W. 620, 621 ; 
State v. Young, 314 Mo. 612, 286 S.W. 29, 34 ; 
Csanyi v. Csanyi, 93 N.J.Eq. 11, 115 A. 76, 78 ; 
State v. Johnson, 92 Kan. 441, 140 P. 839, 840. 

DELIBERATION. The act or process of deliberat­
ing. The act of weighing and examining the rea­
sons for and against a contemplated act or course 
of conduct or a choice of acts or means. See De­
liberate. 

DELICATESSEN. Prepared foods, such as cooked 
meats, relishes, preserves and the like. North 
Ave. Market v. Keys, 164 Md. 185, 164 A. 152, 154. 
Also, a store that sells such prepared foods. Park­
er v. Levin, 285 Mass. 125, 188 N.E. 502, 503, 90 A. 
L.R. 1446. 

Delicatus debitor est odiosus in lege. A luxuri­
ous debtor is odious in law. 2 BuIst. 148. Impris­
onment for debt has now, however, been generally 
abolished. 

DELICT. In the Roman and civil law. A wrong 
or injury; an offense ; a violation of public or 
private duty. 

It will be observed that this word, taken in its most gen­
eral sense, is wider in both directions than our English 
term "tort. " On the one hand, it includes those wrongful 
acts which, while directly affecting some individual or his 
property, yet extend in their injurious consequences to the 
peace or security of the community at large, and hence rise 
to the grade of crimes or misdemeanors. These acts were 
termed in the Roman law "public delicts ; "  while those 
for which the only penalty exacted was compensation to 
the person primarily injured were denominated "private 
delicts. " On the other hand, the term appears to have 
included injurious actions which transpired without any 
malicious intention on the part of the doer. Thus Pothier 
gives the name «quasi delicts" to the acts of a person who, 
without malignity, but by an inexcusable imprudence, 
causes an injury to another. Poth.ObI. 116. But the term 
is used in modern jurisprudence as a convenient synonym 
of "tort . "  

Quasi Delict 
An act whereby a person , w ithout mal i c e ,  hut b y  faul t ,  

n egligence, o r  i m prud en ce not l e gal l y  e x c u � a b l e ,  cau"e� 
inj ury to another. They were fou r i n  n u m her, Y i z . : ( 1 )  
Qu i judl'x I i tCIIL 8ua m fecit, being the offen�e o f  partiality 
or excess in the judex, ( j uryman . )  (2)  Dl'ject u il1 cf!usuili ve 

a liqu iri, b e i n g  the tort comm i t ted by on e ' "  ser\'ant i ll 
emptying' or th row ing some t h i n g  o u t  of all at t ic or upper 
::;tory upon a IJerSon passing beneat.h. ( :0 Del i/I I/ lUll infec ­
t U II! , be i ng the offe nse of hang i ng dallgerOIl� a r t  i ( � l e s  o\,er 
the head s o f  person;; pas;;i ng along the king's highway. 
(4) Tor t s  commi tteu hy one ' ;;  age n t s  in t h e  cOllr�e of 

thei r e m p l o y m e n t .  Brow n .  

DELICTUAL FAULT. An act, productive of ob­
ligations, which takes place between persons j urid­
ically strangers to each other ; it supposes the 
absence of obligation and its result is the creation 
of one. Reserve Ins. Co. v. Fabre, 149 SO.2d 413, 
416, 243 La. 982. 

founded on a tort, as distinguished from actions 
on contract. 

Culpability, blameworthiness, or legal delin­
quency. The word occurs in this sense in the 
maxim, "In pari delicto melior est conditio de­
/endentis" (which see ) .  

A challenge o f  a juror propter delictum i s  for 
some crime or misdemeanor that affects his credit 
and renders him infamous. 3 Bl.Comm. 363 ; 2 
Kent, Comm. 241. 

DELIMIT. To mark or lay out the limits or 
boundary line of a territory or country ; to fix or 
to mark the limits of ; to demarcate ; bound. 
Walling v. Yeakley, C.C.A.Colo., 140 F.2d 830, 832. 

DELIMITATION. The act of fixing, marking off, 
or describing the limits or boundary line of a 
territory, country, authority, right, statutory ex­
ception or the like. See Delimit. 

DELINQUENCY. Failure, omission, violation of 
duty. State or condition of one who has failed to 
perform his duty. Travelers' Protective Ass'n of 
America v. Ziegler, Tex.Civ.App., 250 S.W. 1115, 
1116 ; Robinson v. Miller, 317 Ill. 501, 148 N.E. 
319, 322. Synonymous with misconduct and of­
fense. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 
296 N.W. 636, 639. 

Delinquens per iram provocatus puniri debet mi­
tius. 3 Inst. 55. A delinquent provoked by anger 
ought to be punished more mildly. 

DELINQUENT, n. In the civil law. He who has 
been guilty of some crime, offense, or failure of 
duty. 

DELINQUENT, adj. As applied to a debt or 
claim, it means simply due and unpaid at the time 
appointed by law or fixed by contract ; as, a de­
linquent tax. Chauncey v. Wass, 35 Minn. 1, 30 
N.W. 826 ; Gallup v. Schmidt, 154 Ind. 196, 56 N. 
E. 450. As applied to a person, it commonly 
means that he is grossly negligent or in willful 
default in regard to his pecuniary obligations, or 
even that he is dishonest and unworthy of credit. 
Boyce v. Ewart, Rice S. C., 140 ; Ferguson v. Pitts­
burgh, 159 Pa. 435, 28 Atl. 118 ; Grocers' Ass'n v. 
Exton, 18 Ohio Cir.Ct.R. 321. 

DELINQUENT CHILD. An infant of not more 
than specified age, Phillips v. State, Tex.Cr.App., 
20 S.W.2d 790, 791, who has violated any law or 
who is incorrigible ; ( prostitute) Bolker v. State, 
134 Neb. 255, 278 N.W. 377, 379 ; (thief) Rose v. 
State; 137 Tex.Cr.R. 316, 129 S.W.2d 639, 640 ; 
(felony) State v. Connally, 190 La. 175, 182 So. 
318, 319. 

Although the terms dependent child and delin­
quent child, as used in juvenile court law, are 
largely synonymous, State v. Clevenger, 161 Wash. 
306, 296 P. 1054 ; a neglected and dependent child 
is not necessarily a delinquent child. In re San­
tillanes, 47 N.M. 140, 138 P.2d 503, 513. 

DELICTUM. Lat. A delict, tort, wrong, 
or offense. Actions ex delicto are such 

injury, DELINQUENT JUVENILE. See Delinquent 
as are Child. 
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DELINQUENT TAXES. Past due and unpaid tax­
es. Ryan v. Roach Drug Co., 113 Okl. 130, 239 P. 
912, 918 ; Cornell v. Maverick Loan & Trust Co., 
95 Neb. 9, 144 N.W. 1072, 1074. 

DELIRIUM. In medical jurisprudence. Delirium 
is that state of the mind in which it acts without 
being directed by the power of volition, which is 
wholly or partially suspended. This happens most 
perfectly in dreams. But what is commonly call­
ed "delirium" is always preceded or attended by a 
feverish and highly diseased state of the body. 
The patient in delirium is wholly unconscious of 
surrounding objects, or conceives them to be dif­
ferent from what they really are. His thoughts 
seem to drift about, wildering and tossing amidst 
distracted dreams. And his observations, when 
he makes any, as often happens, are wild and in­
coherent ; or, from excess of pain, he sinks into a 
low muttering, or silent and death-like stupor. 
The law contemplates this species of mental de­
rangement as an intellectual eclipse ; as a dark­
ness occasioned by a cloud of disease passing over 
the mind ; and which must soon terminate in 
health or in death. Supreme Lodge v. Lapp, 25 
Ky.Law Rep. 74, 74 S.W. 656 ; Sommerville v. 
Greenhood, 65 Mont. 101 , 210 P. 1048, 1054 ; Grand 
Lodge, A. O. U. W. of Arkansas, v. Mode, 157 Ark. 
62, 247 S.W. 386, 388 ; ( distinguished from insane 
delusion) Schoen hoff v. Haering, 327 Mo. 837, 38 
S.W.2d 1011, 1015. 

DELIRIUM FEBRILE. In medical jurisprudence. 
A form of mental aberration incident to fevers, 
and sometimes to the last stages of chronic dis­
eases. 

DELIRIUM TREMENS. A disorder of the ner­
vous system, involving the brain and setting up 
an attack of temporary delusional insanity, some­
times attended with violent excitement or mania, 
caused by excessive and long continued indulgence 
in alcoholic liquors, or by the abrupt cessation of 
such use after a protracted debauch. Horn' v. 
Commonwealth, 292 Ky. 587, 167 S.W.2d 58, 61 ; 
Hartin v. Hysee Inghram Tire Co., 153 Pa.Super. 
121, 33 A.2d 471, 473. See Insanity. 

DELITO. In Spanish law. Crime ; a crime, of­
fense, or delict. White, New Recop. b. 2, tit. 19, 
c. 1, § 4. 

DELIVERANCE. 
dered by a j ury. 

In practice. The verdict, ren-

Second Deliverance 
In practice. A writ allowed a plaintiff in re­

plevin, where the defendant has obtained judg­
ment for return of the goods, by default or non­
suit, in order to have the same distress again de­
livered to him, on giving the same security as be­
fore. 3 Bl.Comm. 150 ; 3 Steph.Comm. 668. 

DELIVERY. The act by which the res or sub­
stance thereof is placed within the actual or con­
structive possession or control of another. Poor 
v. American Locomotive Co., C.C.A.lll., 67 F.2d 
626, 630. 

DELIVERY 

What c;onstitutes delivery depends largely on 
the intent of the parties. It is not necessary that 
delivery should be by manual transfer. Miller v. 
l{ospelhorn, 176 Md. 356, 4 A.2d 728, 733. 

"Delivery" required in conveyance of personal �attels 
as against all but vendor, is delivery in its natural sense ; 
that is. a change of possession. Goodhue v. S Late St. Trust 
Co. , 267 Mass. 28, 165 N. E. 701, 705. 

In General 
The transfer from one person to another of the 

res or a right or interest therein, which means 
more than physical transfer of possession, Mur­
phy v. Smith, 291 Mass. 93, 195 N.E. 912 ; Pure 
Oil Co. v. Evans, 369 Ill. 416, 17 N.E.2d 23, 24. 
Although in the popular sense, in the case of a 
contract or lease or the like, it implies a trans­
fer of the tangible contract. Lease, Roberts v. 
Cyr, 136 Me. 39, 1 A.2d 281, 282 ; release for in­
jury, Pevesdorf v. Union Electric Light & Power 
Co., 333 Mo. 1155, 64 S.W.2d 939 ; check, Irving 
Trust Co. v. Leff, 253 N.Y. 359, 171 N.E. 569 ; b�:mk 
passbook, Brooks v. Mitchell, 163 Md. 1, 161 A. 
261, 266, 84 A.L.R. 547. 

Absolute and conditional. An absolute delivery, 
as distinguished from conditional delivery or de­
livery in escrow, is one which is complete upon 
the actual transfer of the instrument from the 
possession of the grantor. Dyer v. Skadan, 128 
Mich. 348, 87 N.W. 277, 278, 92 Am.St.Rep. 461. A 
conditional delivery is one which passes the thing 
subject to delivery from the possession of the 
grantor, but is not to be completed by possession 
of the grantee, or a third person as his agent, un­
til the happening of a specified event. Silliman v. 
Dobner, 165 Minn. 87, 205 N.W. 696, 697. 

Actual and constructive. Actual delivery consists 
in the giving real possession to the vendee or his 
servants or special agents who are identified with 
him in law and represent him. Carr v. St. Louis­
San Francisco Ry. Co., Mo.App., 284 S.W. 184, 185. 
It is a formal immediate tradition of the prop­
erty to the vendee. Bridgham v. Hinds, 120 Me. 
444, 115 A. 197, 199, 21 A.L.R. 1024. It contem­
plates a manual transfer of the property. Callan 
v. Mutual Life Ins. Co., La.App., 147 So. 110, 111. 

Constructive delivery is a general term, compre­
hending all those acts which, although not truly 
conferring a real possession of the thing sold on 
the vendee, have been held, by construction of law, 
equivalent to acts of real delivery. 

Constructive . delivery Includes symbolic or substituted 
delivery and all those traditiones fictre which have been 
admitted into the law as sufficient to vest the absolute 
property in the vendee and bar the rights of lien and stop­
page in transitu, such as marking and setting apart the 
goods as belonging to the vendee, charging him with Ware­
house rent, etc. See In re Nesto, C . C . A. Pa. , 270 F. 503. 
A constructive delivery of personalty takes place when the 
goods are set apart and notice given to the person to whom 
they are to be delivered . •  The Titania, C . C . A. , 131 F. 229, 
65 C. C. A. 215, or when, without actual transfer of the goods 
or their symbol, the conduct of the parties is such as to be 
inconsistent with any other supposition than that there has 
been a change In the na.ture of the holding. Swafford v. 
Spratt, 93 Mo. App. 631, 67 S. W. 70l. 

Delivery bond. A bond given upon the seizure of 
goods (as under the revenue laws) conditioned for 
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DEUVERY 

their restoration to the defendant, or the payment 
of their value, if so adjudged. 

Delivery order. An order addressed, in England, 
by the owner of goods to a person holding them 
on his behalf, requesting him to deliver them to a 
person named in the order. Delivery orders are 
chiefly used ill the case of goods held by dock 
companies, wharfingers, etc. National Wholesale 
Grocery Co. v. Mann, 251 Mass. 238, 146 N.E. 791, 
793. 

Failure to make delivery, see Failure to Make 
Delivery. 

Second delivery. The legal delivery by the de­
positary of a deed placed in escrow. Thornhill v. 
Olson, 31 N.D. 81, 153 N.W. 442, 445, L.R.A.1916A, 
493, Ann.Cas.1917E, 427. 

Symbolical delivery. The constructive delivery of 
the subject-matter of a sale, where it is cumber­
some or inaccessible, by the actual delivery of 
some article which is conventionally accepted as 
the symbol or representative of it, or which ren­
ders access to it possible, or which is the evidence 
of the purchaser's title to it ; as the key of a 
warehouse, or a bill of lading of goods on ship­
board. Hall v. Kansas City Terra Cotta Co., 97 
Kan. 103, 154 P. 210, 212, L.R.A.1916D, 361, Ann. 
Cas.1918D, 605. 

In Conveyancing 
The final and absolute transfer of a deed, prop­

erly executed, to the grantee, or to some person 
for his use, in such manner that it cannot be re­
called by the grantor. Gatchell v. Gatchell, 127 
Me. 328, 143 A. 169, 170 ; Arndt v. Lapel, 214 Iowa 
594, 243 N.W. 605, 610 ; delivery to a stranger, 
Hall v. Hall, 292 Ky. 772, 168 S.W.2d 10, 14 ; or 
depositary, Stalting v. Stalting, 52 S.D. 309, 217 
N.W. 386, 389. 

In Law of Sales 
The tradition or transfer of the possession of 

personal property from one person to another. 
Bowles v. Beucher, D.C.Mass., 53 F.Supp. 984, 987 ; 
delivery of a bill of sale or written evidence of 
title as sufficient delivery, Smith v. Acorn, D.C. 
Mun.App., 32 A.2d 252, 255 ; by carrier, Rice & 
Lockwood Lumber Co. v. Boston & M. R. R., 308 
Mass. 101, 31 N.E.2d 219, 221, 222, 223. 

"Delivery" occurs whenever, at time and place fixed by 
law or agreed on by parties, seller does everything neces­
sary to put goods completely and unconditionally at 
buyer's disposal. Fox v. Young, Tex . Civ. App. , 91 S.W.2d 
857, 859. 

In Medical Jurisprudence 
The act of a woman giving birth to her off­

spring. Blake v.·Junkins, 35 Me. 433. 

DELUSION. In medical jurisprudence. An in­
sane delusion is an unreasoning and incorrigible 
belief in the existence of facts which are either 
impossible absolutely, or, at least, impossible un­
der the circumstances of the individual. It is 
never the result of reasoning and reflection ; it is 
not generated by them, and it cannot be dispelled 
by them ; and hence it is not to be confounded 

with an opinion, however fantastic .the latter may 
be. Guiteau's Case, D.C.D.C., 10 Fed. 161, 170 ; 
Davidson v. Piper, 221 Iowa 171, 265 N.W. 107, 109 ; 
McKinnon v. State, 51 Ga.App. 549, 181 S.E. 91 ; 
Hallucination as a delusion, Petroleum Casualty 
Co. v. Kincaid, Tex.Civ.App., 93 S.W.2d 499, 501 ; 
belief in the impossible, In re Leedom's Estate, 
347 Pa. 180, 32 A.2d 3 ;  as respects testamentary 
capacity, In re McDowell's Estate, 103 N.J.Eq. 346, 
143 A. 325, 326. 

Systematized Delusion 
One based on a false premise, pursued by a 

logical process of reasoning to an insane conclu­
sian ; there being one central delusion around 
which other aberrations of the mind converge ; 
Taylor v. McClintock, 87 Ark. 243, 112 S.W. 405. 
See Insanity. 

DE�I. An abbreviation for "demise ;" e. g., Doe 
demo Smith, Doe, on the demise of Smith. 

DEMAIN. See Demesne. 

DEMAND, v. In practice. To claim as one's due ; 
to require ; to ask relief. To summon ; to call in 
court. "Although solemnly demanded, comes not, 
but makes default." Fossett v. State, 34 Okl.Cr. 
106, 245 P. 668, 669. 

DEMAND, n. A peremptory claim to thing of 
right, differing from claim, in that it presupposes 
that there is no defense or doubt upon question of 
right, Golden V. Golden, 155 Okl. 10, 8 P.2d 42, 45 ; 
Anderson V. Commercial Credit Co., 110 Mont. 
333, 101 P.2d 367, 369 ; National Life & Accident 
Ins. Co. v. Dove, 141 Tex. 464, 174 S.W.2d 245, 247. 

The assertion of a legal right ; a legal obliga­
tion asserted in the courts ; a word of art of an 
extent greater in its signification than any other 
word except "claim." Nunn V. Titche-Goettinger 
Co., Tex.Civ.App., 196 S.W. 890, 892. Demand 
for payment. Peterson v. Rodgers, 51 Ariz. 502, 
78 P.2d 480, 482 ; assessment upon corporate stock 
of deceased. Smith v. Fechheimer, 124 Fla. 757, 
169 So. 395, 398 ; presentment of statement, Davi­
son v. Klaess, 280 N.Y. 252, 20 N.E.2d 744, 746. 
However, under some statutes "demand" has a 
more restricted meaning. Hillside Securities Co. 
v. Minter, 300 Mo. 380, 254 S.W. 188, 193. 

A debt or amount due. Inhabitants of Town 
of Frankfort V. Waldo Lumber Co., 128 Me. 1, 
145 A. 241, 243 ; Caldwell v. Morfa, D.C.Tex., 24 
F.2d 106, 107. 

An imperative request preferred by one person 
to another, under a claim of right, requiring the 
latter to do or yield something or to abstain from 
some act. Zimmerman V. Hicks, C.C.A., 7 F.2d . 
443, 445 ; Norwood Nat. Bank v. Piedmont Pub. 
Co., 106 S.C. 472, 91 S.E. 866, 867 ; school district's 
request that depositary honor checks for salaries. 
School District of City of Lansing V. Fidelity & 
Casualty Co. of New York, 266 Mich. 189, 253 N.W. 
263 ; demand for extradition, Ex parte King, 139 
Me. 203, 28 A.2d 562, 564. 
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The seeking after a commodity or service. It 
is not something static, but necessarily contains 
the idea of "competition" and a realization that 
markets are as much limited by sales efforts as 
by capacity to produce. Mendota Coal & Coke 
Co. v. Eastern Ry. & Lumber Co., C.C.A.Wash., 
53 F.2d 77, 82. 

-Compulsory demand. "Compulsory demand" 
by the true owner of an article, justifying sur­
render and recovery by the one who surrenders it 
as against his vendor, means when the true owner 
presents his claim a nd establishes his paramount 
title. Jordan v. Van Duzee, 139 Minn. 103, 165 
N.W. 877, 879, L.R.A. 1918B, 1136. 

-Cross-demand. A demand that is preferred by 
one party to an action in opposition to a demand 
already preferred against him by his adversary. 
Drovers' State Bank v. Elliott, 97 Kan. 64, 154 P. 
255, 256. 

-Demand in reconvention. A demand which the 
defendant institutes in consequence of that which 
the plaintiff has brought against him. Used in 
Louisiana. Equivalent to a "counterclaim" else­
where. McLeod v. Bertschey, 33 Wis. 177, 14 Am. 
Rep. 755. 

-Demand note. A note that is due at once ; one 
on which suit may be brought without any formal 
demand. Wilson v. Stark, 146 Miss. 498, 112 So. 
390, 392. 

-Legal demand. A demand properly made, as 
to form, time, and place, by a person lawfully au­
thorized. Foss v. Norris, 70 Me. 118. 

-On demand. A promissory note payable "on 
demand" is a present debt, and is payable without 
any actual demand, or, if a demand is necessary, 
the bringing of a suit is enough. Appeal of An­
dress, 99 Pa. 424. 

-Personal demand. A demand for payment of a 
bill or note, made upon the drawer, acceptor or 
maker, in person. See 1 Daniel, Neg. Inst. § 589. 

-Reasonable public demand for a bank. Such a 
desire upon the part of the community for the 
bank as will make its coming welcome and insure 
an amount of business sufficient to promise it 
success. It may come from the natural desire of 
the community and upon its own initiative, or it 
may be the result of propaganda. State v. State 
Securities Commission, 145 Minn. 221, 176 N.W. 
759, 760. 

DEMAND NOTE. A note which expressly states 
that it is payable on demand, on presentation or 
at sight ; a note in which no time for payment 
is expressed, Cassity v. Cassity, 147 Kan. 411, 76 
P.2d 862, 866 ; Kent v. Lampman, 59 Cal.App.2d 
407, 139 P.2d 57, 59 ; Tarlton v. Johnson, Mo.App., 
138 S.W.2d 49, 52 ; a note issued, accepted or in­
dorsed when overdue, as regards person so issu­
ing, accepting or indorsing i t. Nees v. Hagan, 22 
Tenn.App. 28, 118 S.W.2d 566, 568 ; DeLoach v. 
Adams Loan & Investment Co., 62 Ga.App. 61, 7 
S.E.2d 580, 581. 

DEMESNE 

DEMANDA. In Spanish law. The petition of a 
plaintiff, setting forth his demand. Las Partidas, 
pt. 3, tit. 10, 1. 3. 
DEMANDANT. The plaintiff or party suing in 
a real action. Co. Litt. 127. 

DEMANDRESS. A female demandent. 

DEMEANOR. As respects a witness or other 
person, relates to physical appearance. People 
v. Vaughan, 131 Ca1.App. 265, 21 P.2d 438. It em­
braces such facts as the tone of voice in which a 
witness' statement is made, the hesitation or read­
iness with which his answers �re given, the look 
of the wi tneS"s, his carriage, his evidences of sur­
prise, his gestures, his zeal, his bearing, his ex­
pression, his yawns, the use of his eyes, his furtive 
or meaning glances, or his shrugs, the pitch of his 
voice, his self-possession or embarrassment, his 
air of candor or seeming levity. Rains v. Rains, 
17 N.J.Misc. 310, 8 A.2d 715, 717. 

DEMEASE. In old English law. Death. 

DEMEMBRATION. In Scotch law. Maliciously 
cutting off or otherwise separating one limb from 
another. 1 Hume, 323 ; Bell. 

DEMENS. One whose mental faculties are en­
feebled ; one who has lost his mind ; distinguished 
from amens, one totally insane. 4 Coke, 128. 

DEMENTED. Of · unsound mind. 

DEMENTENANT EN AVANT. L. Fr. From 
this time forward. Kelham. 

DEMENTIA. See Insanity. 

DEMENTIA PRAECOX. A term used to include 
a wide range of mental disorders which occur in 
early life. It is also called adolescent insanity 
and schizophrenia. Dementia praecox includes 
three types, namely, primary dementia, catatonia, 
and hebephrenia. Loftin v. Yancey, 182 Okl. 313, 
77 P.2d 107, 108 ; Honrath v. New York Life Ins. 
Co., 65 S.D. 480, 275 N.W. 258, 259, 112 A.L.R. 
1272 ; Lee v. United States, C.C.A.Ga., 91 F.2d 326, 
330. Also, see Insanity. 

DEMESNE. Domain ; dominical ; held in one's 
own right, and not of a superior ; not allotted to 
tenants. 

In the language of pleading, own ; proper; or· 
iginal. Thus, son assault demesne, his own as­
sault, his assault originally or in the tirst place. 

Ancient Demesne 
See Ancient. 

Demesne as of Fee 
A man is said to be seised in his demesne as of 

fee of a corporeal inheritance, because he has a 
property, dominicum or demesne, in the thing 
itself. But when he has no dominion in the thing 
itself, as in the case of an incorporeal heredita­
ment, he is said to be seised as of fee, and not in 
his demesne as of fee. 2 Bl. Comm. 106 ; Little­
ton, § 10 ; Barnet v. Ihrie, 17 Sergo & R. ( Pa. ) 
196. 
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DEMESNE 

Demesne Lands 
Iri English law. Those lands of a manor not 

granted out in tenancy, but reserved by the lord 
for his own use and occupation. Lands set apart 
and appropriated by the lord for his own private 
use, as for the supply of his table, and the main­
tena:1ce of his family ; the opposite of tenemental 
lallds. Tenancy and demesne, however, were not 
in every sense the opposites of each other ; lands 
held for years or at will being included among 
demesne lands, as well as those in the lord's ac­
tual · possession. Spelman ; 2 Bl. Comm. 90. 

Demesne Lands of the Crown 
That share of lands reserved to the crown at 

the original distribution of landed ' property, or 
which came to it afterwards by forfeiture or 
otherwise. 1 Bl. Comm. 286 ; 2 Steph. Comm. 550. 

Demesnial 
Pertaining to a demesne. 

DEMI. French. Half ; the half. Used chiefly in 
composition. 

As to demi "Mark," "Official," "Vill," see those 
titles. 

DEMI-SANGUE, or DEMY-SANGUE. Half-blood. 

DEMIDIETAS. In old records. A half or moiety. 

DEMIES. In some universities and colleges this 
term is synonymous with "scholars." 

DEMINUTIO. In the civil law. A taking away; 
loss or deprivation. See Capitis Deininutio. 

DEMISE, v. In conveyancing. To convey or 
crea,te an estate for years or life ; to lease. The 
usual and operative word in leases : "Have grant­
ed, demised, and to farm let, and by these pres­
�nts do . grant, demise, and to farm let." 2 Bl. 
Comm. 317 ; 1 Steph. Comm. 476 ; Co. Litt. 45a ; 
Carr v, King, 24 Cal.App. 713, 142 P. 131, 133. 

DEMISE, n. In conveyancing. A conveyance of 
an estate to another for life, for years, or at will ; 
most commonly for years ; a lease. 1 Steph. 
Comm. 475. Priddy v. Green, Tex.Civ.App., 220 
S.W. 243, 248. Originally a posthumous grant ; 
commonly a lease or conveyance for a term of 
years ; sometimes applied to any conveyance, in 
fee, for life, or for years. PUb. St. Mass. 1882, p. 
1289. 

N.Y., 51 F.Supp. 380, 382 ; Conners Marine Co. v. 
Wathen, D.C.N.Y., 43 F.Supp. 283, 284. Under a 
demise charter, there is but a hiring of the vessel, 
under which no title passes to the charterer but 
merely the right to possess and control it for a 
limited period. McGahern v. Koppers Coal Co., 
C.C.A.Pa., 108 F.2d 652, 653. 

The word is also used as a synonym for "de­
cease" or "death." In England it is especially 
employed to denote the death of the sovereign. 

-Demise and redemise. In conveyancing. Mu­
tual leases made from one party to another on 
each side, of the same land, or something out of 
it ; as when A. grants a lease to B. at a nominal 
rent (as of a pepper corn ) ,  and B. redemises the 
same property to A. for a shorter time at a real, 
SUbstantial rent. Jacob ; Whishaw. 

-Demise of the crown. The natural dissolution 
of the king is generally so called ; an expression 
which signifies merely a transfer of property. 
By demise of the crown we mean only tbat, in 
consequence of the disunion of the king's natural 
body from his body politic, the kingdom is trans­
ferred or demised to his successor, and so the 
royal dignity remains perpetual. 1 Bl. Comm. 
249 ; Plowd. 234. 

-Several demises. In English practice. In the 
action of ejectment, it was formerly customary, 
in case there were any doubt as to the legal es­
tate being in the plaintiff, to insert in the declara­
tion several demises from as many different per­
sons ; but this was rendered unnecessary by the 
provisions of the common-law procedure acts. 

-Single demise. A declaration in ejectment 
might contain either one demise or several. When 
it contained only one, it was called a "declaration 
with a single demise." 

DEMISI. Lat. I have demised or leased. Demisi, 
concessi, et ad firmam tradidi; have demised, 
granted, and to farm let. The usual operative 
words in ancient leases, as the corresponding Eng­
lish words are in the modern forms. 2 Bl. Comm. 
317, 318 ; Koch· v. Hustis, 113 Wis. 599, 87 N.W. 
834. 

DEMISSIO. L. Lat. A demise or letting. Chief­
ly used in the phrase ex demissione (on the de­
mise) , which formed part of the title of the cause 
in the old actions of ejectment, where it signified 
that the nominal plaintiff (a fictitious person) 
held the estate "on the demise" of, that is, by 
a lease from, the real plaintiff. "Demise" is synonymous with "lease" or "let. " The use 

of the term in a lease imports a covenant for quiet enjoy­
ment. Evans v. Williams, 291 Ky. 484, 165 S. W.2d 52, 55 : 
Sixty-Third & Halsted Realty Co. v. Chicago City Bank & DEMOBILIZATION. In military law. The dis-
Trust Co. , 299 Ill. App. 297, 20 N . E . 2d 162, 167 ; and implies missal of an army or body of troops from active 
a covenant by lessor of good right and title to make the service. 
lease. Evans v. Williams, 291 Ky. 484, 165 S. W.2d 52, 55. 

A charter of a barge without motive power ac­
companied by bargee paid by owner, The Nat. E. 
Sutton, D.C.N.Y., 42 F.2d 229, 232 ; Harbor Tow­
boat Co. v. Lowe, D.C.N.Y., 47 F.Supp. 454, 456 ; 
or of a tug or other vessel under circumstances 
making charterer owner pro hac vice, Davison 
Chemical Corporation v. The Henry W. Card, D.C. 

DEMOCRACY. That form of government in 
which the sovereign power resides in and is ex­
ercised by the whole body of free citizens, as dis­
tinguished from a monarchy, aristocracy, or oli­
garchy. According to the theory of a pure de­
mocra�y, every citizen should participate directly 
in the business of governing, and the legislative 
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assembly should comprise the whole people. But 
the ultimate lodgment of the sovereignty being 
the distinguishing feature, the introduction of the 
representative system does not remove a govern­
ment from this type. However, a government of 
the latter kind is sometimes specifically described 
as a "representative democracy." 

Town form of government constitutes pure 
democracy as distinguished from representative 
government. Commonwealth v. Town of Hud­
son, 315 Mass. 335, 52 N .E.2d 566, 572. 

Democracy is loosely used of governments in which the 
sovereign powers are exercised by all the people or , a 
large number of them, or specifically, in modern use, of a 
representative government where there is equality of rights 
without hereditary or arbitrary differences in rank or 
privilege ; and is distinguished from aristocracy. * * * 
In modern representative democracies, as the United States 
and France, though the governing body, that is, the elec­
torate, is a minority of the total population, the principle 
on which the government is based is popular sovereignty, 
which distinguishes them from aristocracies. Webster' s  
New Int.Dict. 

DEMOCRATIC. Of or pertaining to democracy, 
or to a political party called "democratic," par­
ticularly, in the United States, the Democratic 
party, which su�ceeded the Anti-federalist, or Re­
publican, party. 

DEMOLISH. To throw or pull down ; to raze ; 
to destroy the fabrication of ; to pull to pieces ; 
hence to ruin ; destroy. Star Mfg. Co. v. Quarr­
Ies, 172 Okl. 550, 46 P.2d 497, 498. To destroy 
totally or to commence the work of total destruc­
tion with the purpose of completing the same. 50 
L.J.M.C. 141. It is not synonymous with "re­
move." Durrett v. Woods, 155 La. 533, 99 So. 430, 
431. 

DEMONETIZATION. The disuse of a particular 
metal for purposes of coinage. The withdrawal 
of the value of a metal as money. 

DEMONSTRATE. To teach by exhibition of 
samples ; to derive from admitted premises by 
steps of reasoning which admit of no doubt ; to 
prove indubitably. Espenhain v. Barker, 121 Or. 
621, 256 P. 766, 768. To show or prove value or 
merits by operation. J. A. Fay & Egan Co. v. 
Mims, 151 S.C. 484, 149 S.E. 246, 248. 

DEMONSTRATIO. Lat. Description ; addition ; 
denomination. Occurring often in the phrase, 
"Falsa demonstratio non nocet," (a false descrip­
tion does not harm. ) 2 Bla. Comm. 382, n. ; 2 
P. Wms. 140 ; 1 Greenl. Ev. § 291 ; Wigr. Wills 
208, 233. 

DEMONSTRATION. Description ; pointing out. 
That which is said or written to designate a thing 
or person. 

Evidence 
Absolutely convincing proof. That proof which 

excludes all possibility of error. Treadwell v. 
Whittier, 80 Cal. 574, 22 P. 266, 5 L.R.A. 498, 13 
Am.St.Rep. 175. 

False Demonstration 
See False Demonstration. 

DEMURRANT 

DEMONSTRATIVE EVIDENCE. That evidence 
addressed directly to the senses without interven­
tion of testimony. Kabase v. State, 31 Ala.App. 
77, 12 So.2d 758, 764. 

Demonstrative evidence of negligence has been applied to 
that kind of negligence which is usually expressed by res 
ipsa loquitur. 

DEMONSTRATIVE LEGACY. See Legacy. 

DEMOTION. A reduction to lower rank or grade, 
or to lower type of position, though holder's sal­
ary remains the same. Reed v. City Council of 
City of Roseville, 60 Cal.App.2d 628, 141 P.2d 459, 
463. Assistant fire chief reduced in rank, Mc­
Carthy v. ' Steinkellner, 223 Wis. 605, 270 N.W. 
551 ; under Teachers' Tenure Act. Smith v. School 
Dist. of Philadelphia, 334 Pa. 197, 5 A.2d 535, 539 ; 
indefinite suspension without pay. City of Knox­
ville v. Smith, 176 Tenn. 73, 138 S.W.2d 422, 424. 

DEMPSTER. In Scotch law. A dooms man. One 
who pronounced the sentence of court. 1 How. 
State Tr. 937. 

DEMlJR. To present a demurrer ; to take an 
exception to the sufficiency in point of law of a 
pleading or state of facts alleged. See Demurrer. 

DEMURRABLE. Subject to a demurrer. A plead­
ing, petition, or the like, is said to be demurrable 
when it does not state such facts as support the 
claim, prayer, or defense put forward. 5, Ch. Div. 
979. 

DEMURRAGE. In maritime law. The sum 
which is fixed by the contract of carriage, or 
which is allowed, as remuneration to the owner 
of a ship for the detention of his vessel beyond 
the number of days allowed by the charter-party 
for loading and unloading or for sailing. Also 
the detention of the vessel l:>y the freighter beyond 
such time. See 3 Kent, Comm. 203 ; 2 Steph. 
Comm. 185. Continental Grain Co. v. Armour 
Fertilizer Works, D.C.N.Y. 22 F.Supp. 49, 54 ; 
Yone Suzuki v. Central Argentine Ry., C.C.A.N. 
Y., 27 F.2d 795, 804. The term has been adopted 
in railroad practice. Central R. Co. of N. J. v. 
GalIena-Poole, Inc. , 107 N.J.Eq. 267, 152 A. 251, 
252 ; Sibley, L. B. & S. Ry. Co. v. Braswell Sand 
& Gravel Co., La.App., 199 So. 427, 428. 

The sum agreed to be paid to the ship for delay caused 
without her fault, and which ordinarily does not begin to 
run until the lay days have been used up. Earn Line S. S. 
Co. v. Manati Sugar Co. , C.C. A.N. Y. , 269 F. 774, 776. The 
amount agreed upon or allowed by law for unreasonable 
detention. Clyde v. Wood . 179 N. Y. S. 252, 255, 189 App. 
Div. 737 ; W. R. Grace & Co. v. Hansen, C. C.A.Wash. , 273 
F. 486, 496. 

"Demurrage" is only an extended freight or reward to 
the vessel, in compensation for the earnings she is improp­
erly caused to lose. Every improper detention of a vessel 
may be considered a demurrage, and compensation under 
that name be obtained for it. Donaldson v. McDowell, 
Holmes, 290, Fed.Cas. No.3,985. 

"Demurrage" is a claim for damages for failure of the 
consignee to accept delivery of the goods. Little v. One 
Cargo of Lumber, D.C. Fla. , 2 F.2d 608, 609. 

DEMURRANT. One who demurs ; the party 
who, in pleading, interposes a demurrer. 
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DEMUBBEB 

DEMURRER. 

In Equity 
An allegation of a defendant, which, admitting 

the matters of fact alleged by the bill to be true, 
shows that as they are therein set forth they are 
insufficient for the plaintiff to proceed upon or to 
oblige the defendant to answer; or that, for some 
reason apparent on the face of the bill, or on 
account of the omission of some matter which 
ought to be contained therein, or for want of 
some circumstances which ought to be attendant 
thereon, the defendant ought not to be compelled 
to answer to the whole bill, or to some certain 
part thereof. Mitf. Eq. PI. 107. See, also, Gold· 
smith v. Mead Johnson & Co., 176 Md. 682, 7 A.2d 
176, 179. 

A general demurrer In equity, as a separate entity from 
a demurrer on specific grounds, tests the equity of a blll 
in the same manner as a motion to dismiss for want of 
equity, and, in considering the blll on such a demurrer, 
amendable defects are taken as amended. Johnson v. 
Pugh, 193 So. 317, 239 Ala. 12. 

By Federal Rilles of Civll Procedure, demurrers, pleas 
and exceptions for insufficiency of a pleading are abolished : 
every defence in law shall be made by motion or by 
answer : motions going to jurisdiction, venue, process, or 
fallure to state a claim are to be disposed of before trial. 
unless the . court orders otherwise. 

In Pleading 
The formal mode of disputing the sufficiency in 

law of the pleading of the other side. In effect it 
is an allegation that, even if the facts as stated 
in the pleading to which objection is taken be 
true, yet their legal consequences are not such 
as to put the demurring party to the necessity of 
answering them or proceeding further with the 
cause. Green v. Carter, 28 Ohio App. 492, 162 N. 
E. 814, 815 ; State v. Broad River Power Co., 177 
S.C. 240, 181 S.E. 41 ; Mountain Park Institute v. 
Lovill, 198 N.C. 642, 153 S.E. 114, 116 ; State v. 
California Packing Corporation, 105 Utah 191, 145 
P.2d 784. 

A "demurrer" is not an absolute admission of 
any fact but simply admits those facts that are 
well pleaded. Commonwealth ex reI. Duff v. 
Keenan, 347 Pa. 574, 33 A.2d 244, 248. 

An objection made by one party to his opponent's plead­
ing, alleging that he ought not to answer it, for some 
defect in law in the pleading. It admits the facts, and 
refers the law ariSing thereon to the court. R. L. Davies 
& Co. v. Blomberg, 185 N.C. 496, 117 S. E. 497. 

It imports that the objecting party will not proceed, ' but 
will wait the judgment of the court whether he is bound 
so to do. Co. Litt. 71b; Steph.PI. 61 ; Kramer v. Barth, 
139 N. Y. S. 341, 344, 79 Misc. 80. 

Classification and Varieties 
A general demurrer is a demurrer framed in 

general terms, without showing specifically the 
nature of the objection, and which is usually re­
sorted to where the objection is to matter of sub­
stance. Steph.Pl. 140-142 ; 1 Chit.PI. 663. See 
Maryland Casualty Co. v. Arnold, 51 Ga.App. 562, 
180 S.E. 906, 907. 

Thus, a demurrer on the ground that the complaint sets 
forth no cause of action, is a general demurrer, Alabama 
Power Co. v. Curry, 228 Ala. 444, 153 So. 634 ;  and a motion 
to dismiss a bill on ground that there Is no equity apparent 

on the face thereof or that court has no jurisdiction is 
treated as a general demurrer. People v. Sterling, 357 Ill. 
354, 192 N. E. 229, 231. 

A general demurrer to an indictment challenges only 
matters of form and substance appearing -on Its face. It 
is one which raises an objection that averments are insuf­
ficient in law to support the action or defense without 
specifying any particular cause or defect, and is sufficient 
only to reach matters of substance. Mountain Park Insti­
tute v. Lovlll, 198 N.C. 642, 153 S.E. 114, 116. 

A motion to dismiss a complaint for failure to state a 
claim upon which relief can be granted is equivalent to a 
general demurrer. Louisiana Farmers' Protective Union v. 
Great Atlantic & Pacific Tea Co. of America, D.C.Ark. , 40 
F.Supp. 897, 908. 

. A special demurrer goes merely to structure or 
form of pleading which it attacks, and usually 
only to some portion thereof, and must distinctly 
specify wherein defect lies. Huff v. Palmer, 356 
Ill. 563, 191 N.E. 199, 202 ; Cameron v. Evans 
Securities Corp., 119 Cal.App. 164, 6 P.2d 272, 274 ; 
It is one which excepts to the sufficiency of the 
pleadings on the opposite side, and shows specie 
fically the nature of the objection, and the par· 
ticular ground of the exception. 3 Bouv. Inst. 
no. 3022. Dairy Regior. Land Corporation v. Hard· 
ing, Tex.Civ.App., 266 S.W. 181, 182 ; Johanson 
v. Cudahy Packing Co., 107 Utah 114, 152 P.2d 98, 
105. 

While general demurrer on specifiC grounds relating to 
different allegations of bill may be called "special demur­
rer, " which attacks different parts of bill specifically, such 
demurrer fails, if bill is good as pleading and remaining 
allegations are sufficient to support relief prayed. Forcum 
v. Symmes, 106 Fla. 510, 143 So. 630, 631. 

A speaking demurrer is one which, in order to 
sustain itself, requires the aid of a fact not ap­
pearing on the face of the pleading objected to, 
or, in other words, which alleges or assumes the 
existence of a fact not already pleaded, and which 
constitutes the ground of objection and is con­
demned both by the common law and the code 
system of pleading. Ellis v. Perley, 200 N.C. 403, 
157 S.E. 29, 30. Ferris v. Union Say. Bank, 45 
Ga.App. 544, 165 S.E. 450 ; Preston A. Blair CO. V. 
Rose, 56 Idaho 114, 51 P.2d 209, 212 ; Metropolitan 
Life Ins. CO. V. Perrin, 184 Miss. 249, 183 So. 917, 
920 ; Town of Randolph V. Lyon, 106 Vt. 495, 175 
A. 1, 2 ;  Whaley v. First Nat. Bank, 229 Ala. 153, 
155 So. 574. 

A speaking demurrer is one which alleges some 
new matter, not disclosed by the pleading against 
which the demurrer is aimed and not judicially 
known or legally presumed to be true. Blythe 
V. Enslen, 219 Ala. 638, 123 So. 71, 73 ; Kansas 
Life Ins. CO. V. First Bank of Truscott, Tex.Civ. 
App., 47 S.W.2d 675, 677 ; In re Ferris' Estate, 
Iowa, 14 N.W.2d 889, 894. 

A parol demurrer ( not properly a demurrer at 
all) was a staying of the pleadings ; a suspension 
of the proceedings in an action during the non­
age of an infant, especially in a real action. Now 
abolished. 3 Bl. Comm. 300. 

Demurrer book. In practice. A record of the 
issue on a demurrer at law, containing a tran­
script of the pleadings, with proper entries ; and 
intended for the use of the court and counsel on 
the argument. 3 Bl. Comm. 317; 3 Steph. Comm. 
581. 
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Demurrer ore .tenus. An objection to the in­
troduction of any evidence on the ground that the 
complaint or petition fails to state a cause of ac­
tion. Cleveland v. Bateman, 21 N.M. 675, 158 P. 
648, 652, Ann.Cas.1918E, 1011 ; Peerless Fixture 
Co. v. Frick, Mo.App., 133 S.W.2d 1089, 1090. This 
name is sometimes given to a ruling on an ob­
jection to evidence, but is not properly a demurrer 
at all. Mandelert v. Land Co., 104 Wis. 423, 80 
N�W. 726 ; It should be considered as a general 
demurrer only. Dawkins v. People's Bank & 
Trust Co., 117 Oklo 181, 245 P. 594, 596. 

Demurrer to evidence. This proceeding is an­
alogous to a demurrer to a pleading. It is an ob­
jection or exception by one of the parties in an ac­
tion at law, to the effect that the evidence which 
his adversary produced is insufficient in point of 
law (whether true or not) to make out his case 
or sustain the issue. Upon joinder in demurrer, 
the jury is discharged, and the case is argued to 
the court in banc, who gives judgment upon the 
facts as shown in evidence. See 3 Bl. Comm. 372 ; 
State v. Moody, 150 N.C. 847, 64 S.E. 431, 432. 
The practice has been largely superseded by mo­
tions for nonsuit and directed verdict. Hopkins 
v. Nashville, C. & St. L. Ry., 96 Tenn. 409, 34 S.W. 
1029, 1034, 32 L.R.A. 354. Thus, a motion to non­
suit, Herrick v. Barzee, 96 Or. 357, 190 P. 141, 145 ; 
Perkins v. Maiden, 57 Ca!.App.2d 46, 134 P.2d 30, 
34, a motion to dismiss at close of plaintiff's evi­
dence for failure to prove essential facts, Mans­
field V. Reserve Oil Co., 38 N.M. 187, 29 P.2d 491, 
492 ; Fewkes V. Borah, 376 Ill. 596, 35 N.E.2d 69, 
72, have been held to be, and a defendant's motion 
for a directed verdict, made at close of the evi­
dence, is equivalent to, a "demurrer to the evi­
dence" for insufficiency to sustain a verdict for 
plaintiff. Mills v. Richardson, 126 Me. 244, 137 
A. 689, 690. A motion to exclude evidence has the 
effect of a demurrer to the evidence, the chief 
points of difference being the stage of the pro­
ceeding at which each is available and the conse­
quences resulting from deferring the motion to 
exclude. Thornhill v. Thornhill, 172 Va. 553, 2 
S.E.2d 318, 319. For a discussion of the subject 
see Hopkins V. Nashville, C. & St. L. R. R., 96 
Tenn. 409, 34 S.W. 1029, 32 L.R.A. 354. 

Demurrer to interrogatories. Where a witness 
objects to a question propounded ( particularly 
on the taking of a deposition) and states his 
reason for objecting or refusing to answer, it is 
called a "demurrer to the interrogatory," though 
the term cannot here be understood as used in its 
technical sense. 2 Swanst. 194 ; Gres!. Eq. Ev. 
61 ; 2 Atk. 524 ; 1 Y. & J. 132. 

DENIAL 

DENARIATE. In old English law. As much 
land as is worth one penny per annum. 

DENARII. ,An ancient general term for any sort 
of pecunia numerata, or ready money. The 
French use the word "denier" in the same sense, 
-payer de 8e8 propres deniers. 

DENARII DE CARITATE. In English law. Cus­
tomary oblations made to a cathedral church at 
Pentecost. 

DEN ARII S. PETRI. ( Commonly called "Peter's 
Pence." ) An annual payment on St. Peter's feast 
of a penny from every family to the pope, during 
the time that the Roman Catholic religion was 
established in England. 

DENARIUS. The chief silver coin among the 
Romans, worth 8d. ; it was the seventh part of a 
Roman ounce. Also an English penny. The den­
arius was first coined five years before the first 
Punic war, B. C. 269. In later times a copper 
coin was called ((denarius." . Smith, Did. Antiq. 

DENARIUS DEI. (Lat. "God's penny.")  Earnest 
money; money given as a token of the comple­
tion of a bargain. It differs from arrhre in this : 
that arrhre is a part of the consideration, while 
the denarius Dei is no part of it. The latter was 
given away in charity ; whence the name. 1 Du­
vergnoy, n. 132 ; 3 Duvergnoy, n. 49 ; Repert. de 
Jur., Denier a Dieu. 

DENARIUS TERTIUS COMITATUS. In old 
English law. A third part or penny of the county 
paid to its earl, the other two parts being reserved 
to the crown. 

DENIAL. A traverse in the pleading of one party 
of an allegation of fact set up by the other ; a 
defense. See Flack V. O'Brien, 43 N.Y.S. 854, 19 
Misc. 399 ; Mott v. Baxter, 29 Colo. 418, 68 P. 220. 
A deprivation, as the denial of a constitutional 
right, U. S. v. Carolene Products Co., Ill., 58 S.Ct. 
778, 783, 304 U.S. 144, 82 L.Ed. 1234, or a denial 
of civil rights. State of New Jersey v. Weinberger, 
D.C.N.J., 38 F.2d 298, 302. A refusal or re­
jection, as the denial of a claim on a war risk 
policy by Veterans' Administration, U. S. v.  
Green, C.C.A.Tenn., 84 F.2d 449, 450 ; Morris v.  
U.  S. ,  C.C.A.Miss., 96 F.2d 731, 732, or of a claim 
for workmen's compensation. Commercial Cas· 
ualty Ins. Co. v. Hilton, Tex.Civ.App., 55 S.W.2d 
120, or of probation. People v. Lopez, 43 Cal. 
App.2d 854, 110 P.2d 140, 144. A disavowal. Peo­
ple v. Bell , 96 Cal.App. 503, 274 P. 393, 396 ; Mas· 
sell v. Fourth Nat. Bank, 38 Ga.App. 601, 144 S.E. 
806, 807. 

General and Specific 
In code pleading, a general denial is one which 

puts in issue all the material averments of the 
complaint or petition, and permits the defendant 

DEN. A valley. Blount. A hollow place among to prove any and all facts tending to negative 
woods. Cowell. those averments or any of them. Telford v. Iowa 

DEMY SANKE, DEMY SANGUE. 
A corruption of demi-sang. 

Half-blood. 

Guarantee Mortg. Corp., 58 S.D. 261, 235 N.W. 663, 
DEN AND STROND. In old English law. Lib- 665. A specific denial is a separate denial applic­
erty foJ;' ships or vessels to run aground, or come able to one particular allegation of the complaint. 
ashore (strand themselves) .  Cowell. Gas Co. v. San Francisco, 9 Cal. 470; An answer 
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DENIER 

by way of a general denial is the equivalent of, 
and substitute for, the general issue under the 
common-law system of pleading. It gives to the 
defendant the same right to require 1ihe plaintiff 
to establish by proof all the material facts nec­
essary to show his right to a recovery as was 
given by that plea. Kline v. Harris, 30 N.D. 421, 
152 N.W. 687, 688, Ann.Cas.1917D, 1176. 

DENIER. L. Fr. In old English law. Denial ; 
refusal. Denier is when the rent ( being demand­
ed upon the land) is not paid. Finch, Law, b. 3, 
c. 5. 

DENIER A DIEU. In French law. Earnest mon­
ey ; a sum of money given in token of the com­
pletion of a bargain. The phrase is a translation 
of the Latin Denarius Dei, ( q. v. L 

DENIZATION. The act of making one a den­
izen ; the conferring of the privileges of citizen­
ship upon an alien born. Cro. Jac. 540. See Den­
izen. 

DENIZE. To make a man a denizen or citizen. 

DENIZEN. In English law. A person who, being 
an alien born, has obtained, ex donatione regis, 
letters patent to make him an English subject,­
a high and incommunicable branch of the royal 
prerogative. A denizen is in a kind of middle 
state between an alien and a natural-born sub­
ject, and partakes of the status of both of these. 
1 BI. Comm. 374 ; 7 Coke 6 ;  Ex parte Gilroy, D.C. 
N.Y., 257 F. 110, 128. 

The term is used to signify a person who, being an alien 
by birth, has obtained letters patent making him an Eng­
lish subject. The king may denize, but not naturalize, a 
man ; the latter requiring the consent of parliament, as 
under the naturalization act, 1870, 33 & 34 Vict. c. 14. A 
denizen holds a position midway between an alien and a 
natural-born or naturalized subject, being able to take 
lands by purchase or devise, (which an alien could not 
until 1870 do, ) but not able to take lands by descent, 
(which a natural-born or naturalized subject may do. ) 
Brown. 

The denizen becomes a British subject from the date of 
the letters while a naturalized person is placed in a posi­
tion equivalent to that of a natural-born subject ; Dicey, 
Confl.Laws 164. 

The word is also used in this sense in South Carolina. 
See McClenaghan v. McClenaghan, 1 Strob. Eq. , S.C. , 319, 
47 Am. Dec. 532. 

In American law. A dweller ; a stranger ad­
mitted to certain rights in a foreign country or 
as one who lives habitually in a country but is 
not a native born citizen ; one holding a middle 
state between an alien and a natural born sub­
ject. United States ex reI. Zdunic v. Uhl, D.C. 
N.Y., 46 F.Supp. 688, 691. One who has some 
relation to the enemy nation which is not lost by 
the alien's presence within the United States. 
United States ex reI. Zdunic v. Uhl, C.C.A.N.Y., 
137 F.2d 858, 861 ; United States ex reI. D'Esquiva 
v. Uhl, C.C.A.N.Y., 137 F.2d 903, 905. 

Thus, one who lived and worked in Austria in 1938 at 
time Germany obtained control of Austrian government, 
and continued to live there until leaving for the United 
States in 1939, at which time he was issued a German pass­
port, was a "denizen" of Germany, within Enemy Alien 
Act. United States ex reI. Zdunic v. Uhl, D. C.N. Y., 47 
F. Supp. 520. 

A denizen, in the primary, but obsolete, sense 
of the word, is a natural-born subject of a coun­
try. Co. Litt. 129a; Levy v. McCartee, 6 Pet. 102, 
116, 8 L.Ed. 334. 

DENMAN'S (LORD) ACT. An English statute, 
for the amendment of the law of evidence, ( 6  & 7 
Viet. c. 85, )  whieh provides that no person offered 
as a witness shall thereafter be excluded by 
reason of incapacity, from crime or interest, from 
giving evidence. 

DENMAN'S (MR. ) ACT. An English statute, for 
the amendment of procedure in criminal trials, 
(28 & 29 Viet. c. 18, ) allowing counsel to sum up 
the evidence in criminal as in civil trials, provided 
the prisoner be defended by counsel. 

DENOMBREMENT. In French feudal law. A 
minute or act drawn up, on the creation of a fief, 
containing a description of the fief, and all the 
rights and incidents belonging to it. Guyot, Inst. 
Feud. c. 3. 

DENOMINATIO FIERI DEBET A DIGNIORI· 
BUS. Denomination should be made from the 
more worthy. 

DENOMINATION. The act of naming. A society 
of individuals known by the same name, usually 
a religious society. 

DENOMINATIONAL. adj. Of, or pertaining to, 
a denomination ; sectarian. Wesley Foundation 
at Seattle v. King County, 185 Wash. 12, 52 P.2d 
1247, 1250 ; Constitutional Defense League v. Wa­
ters, 308 Pa. 150, 162 A. 216, 217. 

DENOUNCE. To declare (an act or thing) to 
be a crime arid prescribe a punishment for it. 
State v. De Hart, 109 La. 570, 33 So. 605. The 
word is also used (not technically but popularly) 
as the equivalent of "accuse" or "inform against." 

The term is frequently used in regard to treat­
ies, indieating the act of one nation in giving no­
tice to another nation of its intention to terminate 
an existing treaty between the two nations. The 
French denoncer means · to declare, to lodge an 
information against. Bellows, Fr. Diet. 

DENOUNCEMENT. 

In Mexican Mining Law 
Denouncement is an application to the author· 

ities for a grant of the right to work a mine, 
either on the ground of new discovery, or on the 
ground of forfeiture of the rights of a former 
owner, through abandonment or contravention of 
the mining law. Cent. Diet. See Castillero v. U. 
S., 2 Black, 109, 17 L.Ed. 360 ; Stewart v. King, 85 
Or. 14, 166 P. 55, 56. 

A "denouncement" is an a.pplication for the acquisition 
of land for mining purposes, under certain rules prescribed 
by Mexican laws. The application is called the "denounce­
ment, " and, when approved by the Mexican government, 
is called "concession" or "title , "  sometimes "patent. " It 
is then a grant given by the government to use the land 
applied for, for the purpose of mining, and is 'called the 
"title. " Winningham v. Dyo, Tex.Com. App. , 48 S.W. 2d 

I 600, 603. 
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In Spamsh and Mexican Law 
A judicial proceeding for the forfeiture of land 

held by an alien. 
Though real property might be acquired by an allen In 

fraud of the law,-that is, without observing Its require­
ments,-he nevertheless retained his right and title to it, 
but was Hable to be deprived of' it by the proper proceed­
ing of denouncement, which in its substantive character­
istics was equivalent to the inquest of office found, at com­
mon law. De Merle v. Mathews, 26 Cal. 477. 

The "denouncement of a new work" is a pro­
ceeding to obtain an order of court, in the nature 
of an injunction, against the construction of a 
new building or other work, which, if completed, 
would injuriously affect the plaintiff's property. 
Von Schmidt v. Huntington, 1 Cal. 55. 

DENSHmING OF LAND. (Otherwise called 
"burn-beating." )  A method of  improving land by 
casting parings of earth, turf, and stubble into 
heaps, which when dried are burned into ashes 
for a compost. Cowell. 

DENTIFRICE. Any preparation used for cleans­
ing the teeth. In re Edmand, Cust. & Pat.App., 
39 F.2d 723. 

DENTIST. One whose business it is to diagnose 
and treat imperfections or diseases of human 
teeth. People v. Hewson, 181 App.Div. 212, 168 
N.Y.S. 104. Defined by the California Dental Act 
as any person who shall for remuneration per­
form an operation of any kind, or treat diseases 
of the human teeth. Jacobs v. Board of Dental 
Examiners of California, 189 Cal. 709, 209 P. 1006, 
1007. 

DENTISTRY. A special department of medical 
science, dealing with the treatment of the diseases, 
etc. ,  of human teeth. Commonwealth v. Heller, 
277 Pat 539, 121 A. 558, 559. The term includes the 
supplying of dentures, bridges and other artificial 
substitutes to the user or prospective user there­
of. Curtis v. State, 78 Okl.Cr. 282, 147 P.2d 465, 
468. Winner v. Kadow, 373 Ill. 192, 25 N.E.2d 
882, 883. 

DE NUMERATION. The act of present payment. 

DENUNCIA DE OBRA NUEVA. In Spanish law. 
The denouncement of a new work ; being a pro­
ceeding to restrain the erection of some new work, 
as, for instance, a building which may, if com­
pleted, inj uriously affect the property of the com­
plainant ; it is of a character similar to the inter­
dicts of possession. Escriche; Von Schmidt v. 
Huntington, 1 Cal. 63. 

DENUNCIATION. 

In the Civil Law 
The act by which an individual informs a public 

officer, whose duty it is to prosecute offenders, 
that a crime has been committed. See 1 Bro.Civ. 
Law 447; Ayliffe, Parerg. 210 ; Pothier, Proc.Cr. 
sect. 2, § 2. 

DEPARTMENT 

In Scotch Practice 
The act by which a person is declared to be a 

rebel, who has disobeyed the charge. given on .let­
ters of horning. Bell. 

DENUNTIATIO. In old English law. A public 
notice or summons. Bract. 202b. 

DENY. To traverse. Perry v. Tumlin, 161 Ga. 
392, 131 S.E. 70, 73. To refuse to grant a petition 
or protest. Safeway Stores v. Brown, Em.App., 
138 F.2d 278, 280. 

DEODAND. (L. Lat. Deo dandum, a thing to be 
given to God. ) In English law. Any personal 
cha ttel which was the immediate occasion of the 
death of any reasonable creature, and which was 
forfeited to the crown to be applied to pious uses, 
and distributed in alms by the high almoner. 1 
Hale, P.C. 419 ; Fleta, lib. 1, c. 25 ; 1 BJ.Comm. 
300 ; 2 Steph.Comm. 365. See Parker-Harris Co. 
v. Tate, 135 Tenn. 509, 188 S.W. 54, L.R.A.1916F, 
935. 

DEOR HEDGE. In old English law. The hedge 
inclosing a deer park. 

DEPART. To divide or separate actively. The de­
parters of gold and silver were no more than the 
dividers and refiners of those metals. Cowell. 

To go away, especially with reference to per­
manent visits. Pezzoni v. Pezzoni, 38 Cal.App. 
209, 175 P. 801, 802. To withdraw from. Pomeroy 
v. National City Co., 209 Minn. 155, 296 N.W. 513, 
517, 133 A.L.R. 766 ; City Co. of New York v. 
Stern, C.C.A.Minn., 110 F.2d 601, 603. To depart, 
as from the state, is not necessarily synonymous 
with the phrase "leave the state," or the phrase 
"absent from the state." Williams v. Williams, 57 
Cal.App. 36, 206 P. 650, 652 ; Aronow v. Bishop, 
112 Mont. 611, 120 P.2d 423, 424. 

In Maritime Law 
To leave a port ; to be out of a port. To depart 

imports more than to sail, or set sail. A warranty 
in a policy that a vessel shall depart on or before 
a particular day is a warranty not only that she 
shall sail, but that she shall be out of the port 
on or before that day. 3 Maule & S. 461 ; 3 Kent 
Comm. 307, note. "To depart" does not mean 
merely to break ground, but fairly to set forward 
upon the voyage. Moir v. Assur. Co., 6 Taunt. 241 ; 
Young v. The Orpheus, 119 Mass. 185 ; The Helen 
Brown (D.C. ) 28 F. 111. 

In Pleading 
To forsake or abandon the ground assumed in 

a former pleading, and assume a new one. See 
Departure. 

DEPARTMENT. One of the territorial divisions 
of a country. The term is chiefly used in this 
sense in France, where the division of the country 
into departments is somewhat analogous, both ter­
ritorially and for governmental purposes, to the 

The giving of an information in the ecclesiastic- division of an American state into counties. The 
al cQurts by one who was not the accuser. United States have been divided into military de-
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DEPARTMENT 

partments, including certain portions of the coun­
try. Parker v. U. S., 1 Pet. 293, 7 L.Ed. 150. 

Generally, a branch or division of governmental 
administration. Glendinning v. Curry, 153 Fla. 
398, 14 So.2d 794, 802. 

One of the divisions of the executive branch of 
government. Used in this sense in the United · 
States, where each department is charged with 
a specific class of duties, and comprises an or­
ganized staff of officials ; e. g. ,  the department of 
state, department of war, etc. 

With reference to state or municipal adminIstration, a 
"bureau" is merely a dIvision of a department. In re 
McLaughlin, 210 N. Y.S. 68, 72, 124 Misc. 766. 

Also, a division of a business, or of something 
comparable thereto. See State v. Arkansas Lum· 
ber Co., 126 Ark. 107, 189 S.W. 671 ; U. S. v. Elgin, 
J. & E. Ry. Co., Ill., 56 S.Ct. 841, 298 U.S. 492, 80 
L.Ed. 1300. 

DEPARTMENT STORE. Generally, a store in 
which a variety of merchandise is arranged in or 
offered for sale from several departments or sec­
tions, but the term cannot be applied with any cer­
tainty to a particular business and is too indefinite 
to be used as a classification for the purpose of 
taxation. Barker Bros. v. City of Los Angeles, 
10 Ca1.2d 603, 76 P.2d 97. 

DEPARTURE. A deviation or divergence, from 
a standard rule or measurement. Hamilton Mfg. 
Co. v. Tubbs Mfg. Co., D.C.Mich., 216 F. 401, 409. 
From a permitted use of vehicle or route, Reddy­
Waldhauer-Maffett Co. v. Spivey, 53 Ga.App. 117, 
185 S.E. 147, 148. Jeffries v. Jodawelky, 304 Mich. 
421, 8 N.W.2d 121, 122. From employment or 
work, United Employers Casualty Co. v. Barker, 
Tex.Civ.App., 148 S.W.2d 260, 263 ; Hartford Ac­
cident & Indemnity Co. v. Cardillo, 112 F.2d 11, 15, 
72 App.D.C. 52. 

A variance between pleading and proof. Kint­
ner v. U. S., C.C.A.Colo., 71 F.2d 961, 962. 

In Maritime Law 
A deviation from the course prescribed in the 

policy of insurance. 

In Pleading 
The statement of matter in a replication, rejoin­

der, or subsequent pleading, as a cause of action or 
defense, which is not pursuant to the previous 
pleading of the same party, and which does not 
support and fortify it. 2 Williams, Saund. 84a, 
note 1 ;  2 Wils. 98 ; Co.Litt. 304a ; Hanna v. Royce, 
119 Or. 450, 249 P. 173, 175. 

A departure occurs when party departs from cause or 
defense first made and has recourse to another. Living­
ston v. Malever, 103 Fla. 200, 137 So. 113, 118 ; Clonts v. 
State, 19 Ala.App. 130, 95 So. 562 ; Northwestern Nat. Life 
Ins. Co. v. Ward, 56 Ok!. 188, 155 P. 524, 525 ; Burrell v. 
Masters, 65 Colo. 310, 176 P. 316, 317. Or, in other words, 
when the second pleading contains matter not pursuant to 
the former, and which does not support and fortify it.  
Hence a departure obviously can never take place till  the 
replication. Steph.Pl. 410. Each subsequent pleading must 
pursue or support the former one ; i. e., the replication 
must support the declaration, and the rejoinder the plea, 
without departing out of it. 3 Bl.Comm. 310. An amend-

ment to a petition changing the cause of action Is not, 
technically, a "departure. " King v. Milner, 63 Colo. 407, 
167 P. 957, 960 ; MacGerry v. Rodgers, 144 Wash. 375, 258 
P. 314, 315. 

DEPARTURE IN DESPITE OF COURT. In old 
English practice. The tenant in a real action, 
having once appeared, was considered as . con­
structively present in court until again called 
upon. Hence if, upon being demanded, he failed 
to appear, he was said to have "departed in despite 
[i. e. ,  contempt] of the court." Co.Litt. 139a ; 8 
Co. 62a ; 1 Rolle, Abr. 583 ; Metc.Yelv. 211. 

DE PASTURE. In old English law. To pasture. 
"If a man depastures unprofitable cattle in his 
ground." Bunb. 1, case 1. 

DEPECULATION. A robbing of the prince or 
commonwealth ; an embezzling of the public treas­
ure. 

DEPENDABLE, adj. Trustworthy or reliable, An· 
derson v. Wyoming Development Co., 60 Wyo. 417, 
154 P.2d 318, 340 ; Evidence, Taylor v. Latimer, 
D.C.Mo., 47 F.Supp. 236, 238. 

DEPENDENCE. A state of looking to another 
for support, maintenance, food, clothing, comfort 
and protection of a home and care. Central Life 
Assur. Soc. ( Mutual) v. Gray, Tex., 32 S.W.2d 259, 
261 ; Soderstrom v. Missouri Pac .. R. Co., Mo.App., 
141 S.W.2d 73, 79. 

DEPENDENCY. A territory distinct from the 
country in which the supreme sovereign power 
resides, but belonging rightfully to it, and subject 
to the laws and regulations which the sovereign 
may think proper to prescribe. U. S. v. The Nan­
cy, 3 Wash.C.C. 286, Fed.Cas.No.15,854 ; Posadas 
v. National City Bank of N. Y�, Phil.lslands, 
56 S.Ct. 349, 350, 296 U.S. 497, 80 L.Ed. 351. 

H differs from a colony) because it is not set­
tled by the citizens of the sovereign or mother 
state ; and from possession, because it is held by 
other title than that of mere conquest. 

A relation between two persons, where one is 
sustained by another or looks to or relies on aid 
of another for support or for reasonable neces­
saries consistent with dependent's position in life. 
Peterson v. Industrial Commission, 331 Ill. 254, 162 
N.E. 846, 847. 

DEPENDENT, n. One who derives support from 
another ; Milkovich v. Industrial Comm.,  91 Utah, 
498, 64 P.2d 1290, 1293 ; Texas Employers Ins. 
Ass'n v. Arnold, Tex.Civ.App., 62 S.W.2d 609, 611 ; 
not merely persons who derive a benefit from the 
earnings of the deceased ; [1899] 1 Q.B. 1005 ; 
Havey v. Erie R. Co., 88 N.J.Law, 684, 96 A. 995, 
996. One who depends on or is sustained by an­
other, or who relies on another for support or 
favor. King v. Illinois Steel Corporation, 92 Ind. 
App. 456, 176 N.E. 161, 162. 

DEPENDENT, adj. Deriving existence, support, 
or direction from another ; conditioned, in respect 
to force or obligation, upon an extraneous act or 
fact. 
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Under a statute relating to dependent chlldren, "depend­
ent" is synonymous with "neglected, " but not wIth "delin­
quent." People v. Ellis, 185 Ill. App. 417, 420 ; Dumes v. 
Deckard, 105 Ind.App. 674, 17 N. E.2d 481, 484. 

Under a California juvenile act, a "dependent person" is 
one under the age of 21 years who is in danger of growing 
up to lead an i dle, dissolute, or immoral life. People v. 
Cruse, 24 Cal.App. 497, 141 P. 936. 

Dependent conditions. Mutual covenants which 
go to the whole consideration on both sides. Long 
v. Addix, 184 Ala. 236, 63 So. 982, 984 ; Palmer v. 
Fox, 274 Mich. 252, 264 N.W. 361, 104 A.L.R. 1057. 

Dependent contract. One which depends or is 
conditional upon another. One which it is not 
the duty of the contractor to perform until some 
obligation contained in the same agreement has 
been performed by the other party. Ham. Parties, 
17, 29, 30, 109. 

Dependent covenant. See Covenant. 

Dependent promise. One which it is not the 
duty of the promisor to perform until some ob­
ligation contained in the same agreement has been 
performed by the other party. Hamm.Partn. 17, 
29, 30, 109 ; Harr.Const. 152. 

DEPENDENT RELATIVE REVOCATION. The 
doctrine which regards as mutually dependent the 
acts of one destroying a will and thereupon sub­
stituting another instrument for distribution of es­
tate, when both acts are result of one plan, so that, 
if second act, through incompleteness or other de­
fect, fails to accomplish its intended purpose, and 
it thereby becomes evident that testator was misled 
when he destroyed his will, act of destruction is 
regarded as bereft of intent of revocation and way 
for probate of destroyed will is opened. Flanders 
v. White, 142 Or. 375, 18 P.2d 823, 827 ; In re 
Nelson's Estate, 183 Minn. 295, 236 N.W. 459, 
461. 

DEPENDING. In practice. Pending or undeter­
mined ; in progress. See 5 Coke, 47. 

Under a statute, 28 V.S.C.A. § 1781, note, permitting the 
taking of testimony by deposition de bene esse, a cause is 
"depending" from the time of the issuance of the original 
writ. Oklahoma Gas & Electric Co. v. Bates Expanded 
Steel Truss Co. , D. C. Del. , 296 F. 281, 283. 

In patent law. A convenient means of saying 
that the parts of a device were so attached as to 
have a right-angle relationship to each other, not 
a gravitational hanging of one part upon another. 
Al�mite Mfg. Corporation v. Rogers Products Co., 
C .C.A.N.J., 42 F.2d 648, 651. 

DEPESAS. In Spanish-American law. Spaces of 
ground in towns reserved for commons or public 
pasturage. 12 Pet. 443, note, 9 L.Ed. 1150 .. 

DEPLETABLE ECONOMIC INTEREST� The in­
terest in mineral land which is subject to deple­
tion by the removal of the minerals by operation 
of an oil well, mine, or the like. 26 U.S.C.A.lnt. 
Rev.Code § 114. Spalding v. U. S., C.C.A.Cal., 97 
F.2d 697, 700 ; U. S. v. Spalding, C.C.A.Cal.,. 97 
F.2d 701, 704. 

DEPORTATION 

DEPLETE. To reduce or lessen, as by use, ex­
haustion, or waste. McKnight v. U. S., C.C.A.Cal., 
78 F.2d 931, 933. 

DEPLETION. An emptying, exhausting or wast­
ing of assets. Arkansas-Louisiana Gas Co. v. City 
ot Texarkana, D.C.Ark., 17 F.Supp. 447, 460. 
For tax purposes, a return of capital, not a spe­
cial bonus for enterprise. Untermyer v. Commis­
sioner of Internal Revenue, C.C.A., 59 F.2d 1004. 
A reduction during taxable year of oil, gas or other 
mineral deposits or reserves as result of produc­
tion. Darby-Lynde Co. v. Alexander, C.C.A.Okl., 
51 F.2d 56. 

DEPOLYMERIZATION. In connection with the 
devulcanizing of vulcanized rubber, the act of 
breaking into smaller aggregations the rubber 
molecules, which consist of hydrogen and carbon, 
thus rendering the waste rubber plastic. Phila· 
delphia Rubber Works Co. v. United States Rub· 
ber Reclaiming Works, D.C.N.Y., 225 F. 789, 791. 

DEPONE. In Scotch practice. To depose ; to 
make oath in writing. 

DEPONENT. In practice. One who deposes (that 
is, testifies or makes oath, now in writing) to the 
truth of certain facts ; one who gives under oath 
testimony which is reduced to writing ; one who 
makes oath to a: written statement. The party 
making an affidavit is generally so called, though 
in the United States the term "affiaht" is also 
commonly applied to such party, the terms, when 
used with reference to one making an affidavit, 
are synonymous. Walden v. Crego's Estate, 238 
Mich. 564, 285 N.W. 457, 461. 

The word "depone, " from which Is derived "deponent, "  
has relation t o  the mode i n  which the oath i s  adininistered, 
(by the witness placing hIs hand upon the book of the 
holy evangelists, ) and not as to whether the testimony is 
delivered orally or reduced to writ1ng. "Deponent" is 
included in the term "witness," but "witness" is more 
general. Bliss v. Shuman, 47 Me. 248. 

DEPONER. In old S'cotch practice. A deponent. 
3 How. State Tr. 695. 

DEPOPULATIO AGRORUM. In old English law. 
The crime of destroying, ravaging, or laying 
waste a country. 2 Hale, P. C. 333 ; 4 Bl.Comm. 
373. 

DEPOPULATION. In old English law. A species 
of waste by which the popUlation of the kingdom 
was diminished. Depopulation of houses was a 
public offense. 12 Coke, 30, 31. 

DEPORTATIO. Lat. In the civil law. A kind 
of banishment, where a condemned person was 
sent or carried away to some foreign country, 
usually to an island, (in insulam deportatttr, ) and 
thus taken out of the number of Roman citizens. 

DEPORTATION. Banishment to a foreign coun· 
try, attended with confiscation of property and 
deprivation of civil rights. A punishment derived 
from the deportatio (q. v.) of the Roman law, and 
still in use in France. 
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DEPOB�ATION 

In American Law 
The removal or sending back of an alien to the 

country from which he came, the removal from 
the country of an alien considered inimical to pub­
lic welfare ; the removal of an alien out of the 
country simply because his presence i.s deemed 
inconsistent with the public welfare, and without 
any punishment being imposed or contemplated. 
Yonejiro Nakasuji v. Seager, D.C.Cal., 3 F.Supp. 
410, 413. 

"The removal of an allen out of the country, simply 
because his presence is deemed inconsistent with the pub­
lic welfare, and without any punishment being imposed or 
contemplated, either under the laws of the country out of 
which he is sent, or under those of the country to which 
he is taken. "  It differs from transportation, which is by 
way of punishment of one convicted of an offence against 
the laws of the country ; and from extradition (q. v.), 
which is the surrender to another country of one accused 
of an offence against its laws, there to be tried, and, if 
found guilty, punished. Fong Yue Ting v. U. S. ,  149 U. S. 
698, 13 S. Ct. 1016, 37 L. Ed. 905. 

"Deportation," as distinguished from "exclusion, " Is 
deprIving a person alteady ln the Untted States of a privI­
lege which he, at least at the time, is enjoying ; whereas 
"exclusion" is the denial of entry, and does not deprive 
one of any liberties he had theretofore enjoyed. Ex parte 
Domingo Corypus. D.C .• 6 F.2d 336. 

In Roman Law ' 
A perpetual banishment, depriving the banished 

of his rights as a citizen ; it dift'ered from relega­
tion ( q. 1). ) and exile, (q. 1). ) 1 Brown, Civil & 
Adm. Law, 125, note ; Inst. 1, 12, 1, and 2 ;  Dig. 
48, 22, 14, 1. 

DEPOSE. To deprive an individual of a public 
employment or office against his will. Wolffius, 
Inst. § 1063. The term is usually applied to the 
deprivation of all authority of a sover�ign. 

In 
'
Modern Usage 

To make a deposition ; to give evidence in the 
shape of a deposition ; to make statements which 
are written down and sworn to ; to give testimony 
which is reduced to writing by a duly-qualified 
officer and sworn to by the deponent. To say (in 
a deposition) under oath. Webb v. Iowa-Nebraska 
Coal Co., 198 Iowa 776, 200 N.W. 225, 226. To bear 
witness, to state of oath, or give testimony. Fa­
vello v. Bank of America Nat. T. & S. Ass'n, 24 
Cal.App.2d 342, 74 P.2d 1057, 1059. -

In Practice 

In ancient usage, to testify as a witness ; to 
give evidence under oath. 

DEPOSIT, 1). To . commit to custody, or to lay 
down ; to place ; to put ; to let fall (as sediment) ;  
Jefferson County ex reI. Grauman v. Jefferson 
County Fiscal Court, 273 Ky. 674, 117 S.W.2d 918, 
924 ; to lodge for safe·keeping or as a pledge, to 
intrust to the care of another. White v. Greenlee, 
330 Mo. 135, 49 S.W.2d 132, 134. 

DEPOSIT, n. A naked bailment of goods to be 
kept for the depositor without reward, and to be 
returned when he shall requir4! it. Jones, Bailm. 
36, 117; Rozelle v. Rhodes, 116 Pa. 129, 9 AU. 160, 

, 2 Am.St.Rep. 591 ; Occidental Life Ins. Co. v. Ro­
gan, C.C.A.Cal., 141 F.2d 1011, 1012. 

A bailment of goods to be kept by the bailee without 
reward, and delivered according to the object or purpose 
of the original trust. Story, Bailm. § 41 : Elbert Sales 
Co. v. Granite City Bank, 55 Ga.App. 835, 192 S. E. 66, 67. 

In general, an act by which a person receives the prop­
erty of another, binding himself to preserve it and return 
it in kind. Henry Rose Mercantile & Mfg. Co. v. Stearns, 
159 La. 957, 106 So. 455, 458. 

The dElivery of chattels by one person to ano
'
ther to keep 

for the use of the bailor. 

The giving of the possession of personal property by one 
person to another, with his consent, to keep for the use 
and benefit of the first or of a third person. Moumal v. 
Parkhurst, 89 Or. 248, 173 P. 669, 671. 

Something intrusted to the care of another. either for a 
permanent or a temporary disposition. Davidson v. U. S. , 
C. C.A. Pa. , 292 F. 750, 751, aff. U. S. v. Davidson, D. C. Pa. , 
285 F. 66l. 

Also, money lodged with a person as an earnest 
or security for the performance of some contract, 
to .be forfeited if the depositor fails in his under­
taking. It m�y . be deemed to be part payment, 
and to that extent may constitute the purchaser 
the actual owner of the estate. Larson v. Metcalf, 
201 Iowa, 1208, 207 N.W. 382, 384, 45 A.L.R. 344. 

Classification 

According to the classification of the civll law, deposits 
are of the following several sorts : (1) Necessary, made 
upon some sudden emergency, and from some pressing 
necessi ty ; as, for instance, .in case of a fire, a shipwreck, 
or other overwhelming calamity, when property is con­
fided to any person whom the depOSitor may meet wIthout 
proper opportunity for refiection or choice, and thence It 
is called ((miserabiZe depositum." (2) VoZuntary, whIch 
arises from the mere consent and agreement of the parties. 
Dig. 16, 3, 2 ;  Story, Ballm. § 44. The common law has 
made no such division. 

There is another class of deposits called "involuntary, " 
which may be without the assent or even knowledge of 
the depositor ; as lumber, etc. , left upon another's land by 
the subsidence of a flood. An "involuntary" deposit is one 
made by the accidental leaving or placing of personal prop­
erty in the possession of any person without negligence on 
the part of the owner. Copelin v. Berlin Dyeworks & 
Laundry Co. ,  168 Cal. 715, 144 P. 961, 963, L.R.A. 1915C, 
712. 

The civilians again divide deposits into "simple depos­
Its ,"  made by one or more persons having a common Inter­
est, . and "sequestrations;" made by one or more persons, 
each · of whom has a different and adverse interest in con­
troversy touching i t ; and these last are of two sorts,­
"conventional," or such as are made by the mere agree­
ment of the parties without any judicial act : and "judi­
cial, " or such as are made by order of a court in the 
course of some proceeding. Thus, under Louisiana stat­
utes, it is said that the difference between "sequestration" 
and "deposit" is that the former may have for its object 
both movable and immovable property, while the latter is 
confined to movables. Raines v. Dunson, 145 La. lOll, 83 
So. 224, 226. 

There is another class of deposits called "Irregular," as 
when a person, having a sum of money which he does not 
think safe In his own hands, confides it to another, who is 
to return to him, not the same money, but a like sum when 
he shall demand it. Poth. du Depot. 82, 83 ;  Story, Ballm. 
§ 84. A regular deposit is a strict or special deposi t :  a 
deposit which must be returned in specie; i. e. , the thing 
deposited must be returned. A quasi deposIt is a kInd of 
implied or involuntary deposit, which takes place where a 
party comes lawfully to the possession of another person's 
property, by finding It. Story, Ballm. § 85. PartIcularly 
with reference to money, deposIts are also classed as gen­
eraZ or sPEtcial. A general deposi t is where the money 
deposited is not itself to be returned, but an equIvalent in 
money (that is, a like sum) Is to be returned. It Is equiva­
lent to a loan, and the money deposited becomes the I>rop-
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erty of the depositary. City of Canby v. Bank of Canby, 
192 Minn. 571, 257 N. W. 520. 

A special deposit is a deposit in which the identical thing 
deposited is to be returned to the depositor. The par­
ticular object of this kind of deposit is safekeeping. Koet­
ting v. State, 88 Wis. 502, 60 N. W. 822. Marine Bank v. 
Fulton Bank, 69 U.S. 252, 2 Wall. 252, 17 L. Ed. 785. In 
banking law, this kind of deposit is contrasted with a 
"general" deposit. as above ; but in the civil law it is the 
antithesis of an "irregular" deposit. A gratuitous or naked 
deposit is a bailment of goods to be kept for the depositor 
without hire or reward on either side, or one for which 
the depositary receives no consideration beyond the mere 
possession of the thing deposited. Properly and originally, 
all deposits are of this description ; for according to the Ro­
man law, a bailment of goods for which hire or a price is 
to be paid, is not called "depositum" but "locatio. " If 
the owner of the property pays for its custody or care, it 
is a "locatio custodire : "  if, on the other hand, the bailee 
pays for the use of it, it  is "locatio rei. " (See Locatio. )  
But i n  the modern law of those states which have been in­
fluenced by the Roman jurisprudence, a gratuitous or nak­
ed deposit is distinguished from a "deposit for hire, " in 
which the bailee is to be paid for his services in keeping 
the article. There is also a specific deposit, which exists 
where money or property is given to a bank for some 
specific and particular purpose, as a note for collection, 
money to pay a particular note, or property for some 
other specific purpose. Officer v. Officer, 120 Iowa 389, 94 
N.W. 947, 98 Am.St. Rep. 365. 

In Banking Law 
The act of placing or lodging money in the cus· 

tody of a bank or banker, for safety or convene 
ience, to be withdrawn at the will of the depositor 
or under rules and regulations agreed on. Also, 
the money so deposited, or the credit which the 
depositor receives for it. State Banking Board v. 
James, Tex.Civ.App., 264 S.W. 145, 149. 

"Deposit, " according to its commonly accepted and gen­
erally understood meaning among bankers and by the 
public, includes not only deposits payable on demand and 
subject to check, but deposits not subject . to check, . for 
which certificates, whether interest-bearing or not, may 
be issued, payable on demand, or on certain notice, or at 
a fixed future time. Jones v. O ' Brien, 58 S. D. 213, 235 N. 
W. 654, 659. 

In Insurance Law 
The delivery by a life insurance company of 

securities to state commissioner of insurance as 
required by statutes. Central Life Assur. Soc. v. 
Birmingham, D.C.lowa, 48 F.Supp. 863, 865. 

In Mining 
A quantity of ore or mineral SUbstances occur· 

ring naturally in the earth ; as, a deposit of gold, 
oil, etc. See Colorado Gold Dredging Co. v. 
Stearns·Roger Mfg. Co., 60 Colo. 412, 153 P. 765. 

In . General 
Deposit account. An account of sums lodged 

with a bank not to be drawn upon by checks, and 
usually not to be withdrawn except after a fixed 
notice. 

Deposit company. A company whose business 
is the safe·keeping of securities or other valuables 
deposited in boxes or safes in its building which 
are leased to the depositors. 

DEPOSITO 

the title·deeds of the land in the keeping of the 
lender as pledgee. 

Deposit slip. An acknowledgment that the 
amount named therein has been received by the 
bank ; it is a receipt intended to furnish evidence 
as between the depositor and depositary that on a 
given date there was deposited the sum named 
therein, the time of deposit, and amount deposited, 
being also shown. In re Ruskay, C.C.A.N.Y., 5 
F.2d 143, 147. 

DEPOSITARY. The party receiving a deposit ; 
one with whom anything is lodged in trust, as "de· 
pository" is the place where it is put. A trustee ; 
fiduciary ; one to whom goods are bailed to be 
held without recompense. Stand. Dict. The ob· 
ligation on the part of the depositary is that he 
keep the thing with reasonable care, and, upon 
request, restore it to the depositor, or otherwise 
deliver it, according to the original trust. Brun· 
ner v. Edwards, 337 Pa. 513, 12 A.2d 36, 37. 

DEPOSITATION. In Scotch law. Deposit or de 
positum, the species of bailment so called. Bell. 

DEPOSITION. The testimony of a witness taken 
upon interrogatories, not in open court, but in 
pursuance of a commission to take testimony is· 
sued by a court, or under a general law on the 
subject, and reduced to writing and duly authen­
ticated, and intended to be used upon the trial of 
an action in court. It is sometimes used as sy· 
nonymous with "affidavit" or "oath," but its techni· 
cal meaning does not include such terms. State 
v. Lord, 42 N.M. 638, 84 P.2d 80, 94. 

A written declaration under oath, made upon 
notice to the adverse party for the purpose of en· 
abling him to attend and cross·examine ; or upon 
written interrogatories. N. S. Sherman Machine 
& Iron Works v. R. D. Cole Mfg. Co., 51 Okl. 353, 
151 P. 1181, 1182. It is the giving of notice to the 
adverse party which especially distinguishes a dep· 
osition from an affidavit. Zinner v. Louis Meyers 
& Son, 181 Misc. 344, 43 N.Y.S.2d 319, 320. 

The term sometimes is used in a special sense 
to denote a statement made orally by a person 
on oath before an examiner, commissioner, or 
officer of the court, ( but not in open court, ) and 

. taken down in writing by the examiner or under 
his direction. Sweet. 

In Ecclesiastical law. The act of depriving a 
clergyman, by a competent tribunal, of his cleri­
fal orders, to punish him for some offense and to 
prevent his acting in future in hi� clerical charac-

. ter. Ayl. Par. 206. 

DEPOSITION DE BENE ESSE. Testimony to be 
read at the trial, so far as relevant and competent, 
as though the witness were present in court. Mil· 
print, Inc. , v. Macleod Laboratories, 127 N.J.L. 
333, 22 A.2d 566, 567. 

DEPOSITO. In Spanish law. Deposit ; the spe· 
cies of bailment so called. Schm. Civil Law, 193. 

Deposit of title·deeds. A method of pledging A real contract by which one person confides to 
real property as security for a loan, by placing the custody of another an object on the condition 
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DEPOSITOR 

that it shall be returned to him whenever he 
shall require it. 

DEPOSITOR. One who makes a deposit. 
In banking law, one who delivers and leaves 

money with a bank on his order or subject to 
check. Lummus Cotton Gin Co. v. Walker, 195 
Ala. 552, 70 So. 754, 756 ; Austin v. Avant, Tex. 
Civ.App., 277 S.W. 409, 410. 

DEPOSITORY. The place where a deposit (q. v.) 
is placed and kept. 

Sometimes, also, a depositary; one with whom 
something is deposited. Jones v. Marrs, 114 Tex. 
62, 263 S.W. 570, 573. 

United States depositories. Banks selected and 
designated to receive deposits of the public funds 
of the United States. 

DEPOSITUM. Lat. In the civil law. One of the 
forms of the contract of bailment, being a naked 
bailment of goods to be kept for the use of the 
bailor without reward. Coe v. Ricker, 214 Mass. 
212, 101 N.E. 76, 78, 45 L.R.A.,N.S., 30, Ann.Cas. 
1914B, 1178. See Deposit. 

One of the four real contracts specified by Justinian, and 
having the following characteristics : (1)  The depositary or 
deposltee Is not liable for negligence, however extreme, 
but only for fraud, dolus; (2) the property remains In 
the depositor, the depositary having only the possession. 
Precarium and sequestre were two varieties of the depos­
itum. 

DEPOT. 'A railroad freight or passen'ger station ; 
a place on the line of a railroad where passengers 
may enter and leave the trains and where freight 
is deposited for delivery ; a place where the car­
rier is accustomed to receive merchandise, deposit 
it, and keep it ready for transportation or delivery. 
Missouri Pac. R. Co. v. Williamson, 195 Ark. 487, 
112 S.W.2d 957, 958. Chesapeake & O. Ry. Co. v. 
Ricks, 146 Va. 10, 135 S.E. 685, 688. 

A place for the deposit of goods; a warehouse, 
or a storehouse. Weyman v. City of Newport, 153 
Ky. 487, 156 S.W. 109, 111. 

A place where military supplies or stores are 
kept or troops assembled. U. S. v. Caldwell, 19 
Wall. 264, 22 L.Ed. 114. 

-Depot grounds. Station grounds. Atchison, T. 
& S. F. Ry. Co. v. McCall, 48 Okl. 602, 150 P. 173, 
174. The place where passengers get off and on 
trains, where goods are loaded and unloaded, and · 
all grounds necessary, convenient, and actually 
used for such purposes by the public and by the 
railway company, including the place where cars 
are switched and trains made up, also where 
tracks are used for storing cars, and where the 
public require open and free access to the railroad 
for the purpose of such business. Prince v. Chi· 
cago & N. W. Ry. Co., 165 Wis. 212, 161 N.W. 765, 
766. 

either under an agreement of the parties, and to 
abide the event of pending litigation regarding it, 
or by virtue of the direction of the court or a 
judge, pending litigation regarding it. Brown ; 
Civ.Code La. 2926. 

DEPRAVE. To defame; vilify ; exhibit contempt 
for. In England it is a criminal offense to "de­
prave" the Lord's Supper or the Book of Common 
Prayer. Steph.Crim.Dig. 99. 

DEPRAVED MIND. An inherent deficiency of 
moral sense and rectitude, equivalent to statutory 
phrase "depravity of heart" defined as highest 
grade of malice. Ramsey v. State, 114 Fla. 766, 
154 So. 855. 

A mind which may become inflamed by liquor and pas­
sion to such a degrep that it ceases to care for human life 
and safety is a "depraved mind. " State v. Weltz, 155 
Minn. 143, 193 N.W. 42, 44. 

DEPRECIATION. A fall in value; reduction of 
worth. New York Life Ins. Co. v. Anderson, C.C.A. 
N.Y., 263 F. 527, 529. The deterioration, or the loss 
or lessening in value, arising from age, use, and 
improvements, due to better methods. Boston & 
' A. R. Co. v. New York Cent. R. Co., 256 Mass. 600, 
153 N.E. 19, 23 ; Miles v. People's Telephone Co., 
166 Wis. 94, 163 N.W. 652, 655. 

DEPRECIATION RESERVE. An account kept on 
the books, as of a public utility, to offset the de· 
preciation of the property due to time and use. 
People ex reI. Adirondack Power & Light Corpora­
tion v. Public Service Commission, 193 N.Y.S. 186, 
191, 200 App.Div. 268. It does not represent the 
actual depreciation of its properties which is to 
be deducted from the reproduction cost new to as­
certain the present value for rate purposes ; but 
only what ob�ervation and experience suggest as 
likely to happen, with a margin over. Southern 
Bell Telephone & Telegraph Co. v. Railroad Com­
mission of South Carolina, D.C.S.C., 5 F.2d 77, 96. 

DEPREDATION. The act of plundering, robbing, 
or pillaging. Deal v. U. S., 274 U.S. 277, 47 S.Ct. 
613, 615, 71 L.Ed. 1045. 

In French law. Pillage, waste, or spoliation of 
goods, particularly of the estate of a decedent. 

DEPRESSION. A period of economic stress ; de­
flation ; panic. Trust Co. of N. J. v. Jefferson 
Trust Co., 14 N.J.Misc. 656, 186 A. 732 ; McCuiston 
v. Haggard, 21 Tenn.App. 277, 109 S.W.2d 413. 

A hole or hollow. Rice v. Kansas City, Mo.App., 
16 S.W.2d 659, 661. 

DEPRIVATION. In English ecclesiastical law. 
The taking away from a clergyman of his benefice 
or other spiritual promotion or dignity, either by 
sentence declaratory in the proper court for fit and 
sufficient causes or in pursuance of divers penal 
statutes which declare the benefice void for some 
nonfeasance' or neglect, or some malfeasance or 

DEPOT. In French law. The depositum of the crime. 3 Steph.Comm. 87, 88 ; Burn, Ecc.Law, tit. 
Roman and the deposit of the English law. It is "Deprivation." See AyHfi'e, Parerg. 206; 1,  Bla. 
of two kinds, being either (1)  dep6t simply so Comm. 393. See Degradation. 
called, and wh,ich may be either voluntary or nec· In American law. A taking away; confiscation ;  
essary, and (2) 8eque8tre� which is a deposit made as the deprivation of a constitutional right Thus 

528 



a taking of property without due process of law; 
Sundlun v. Zoning Board of Review of City of 
Pawtucket, 50 R.I. 108, 145 A. 451, 454 ; or of lib· 
erty. Lynch v. City of Muskogee, D.C.Okl., 47 
F.Supp. 589, 592. 

DEPRIVE. To take. The term has this meaning 
in a constitutional provision that no person shall 
be "deprived of his property" without due process 
of law, and denotes a taking altogether, a seizure, 
a direct appropriation, dispossession of the owner. 
Brown v. City of Atlanta, 167 Ga. 416, 145 S.E. 
855, 857. It connotes want of consent. Sandel v. 
State, 104 S.E. 567, 571, 115 S.C. 168, 13 A.L.R. 
1268. 

DEPUTIZE. To appoint a deputy; to appoint or 
commission one to act as deputy to an officer. In a 
general sense, the term is descriptive of empower· 
ing one person to act for another in any capacity 
or relation, but in law it is almost always restricted 
to the substitution of a person appointed to act 
for an officer of the law. 

DEPUTY. A substitute ; a person duly authorized 
by an officer to exercise some or all of the func· 
tions pertaining to the office, in the place and stead 
of the latter. Byrnes v. Windels, 265 N.Y. 403, 193 
N.E. 248, 249. One appointed to substitute for an· 
other with power to act for him in his name or 
behalf. Saxby v. Sonnemann, 149 N.E. 526, 528, 
318 Ill. 600 ; Waggoner v. State, 183 Miss. 510, 184 
So. 633, 634. 

A deputy dIffers from an assignee, In that an assignee 
has an interest in the office itself, and does all things in 
his own name, for whom his grantor shall not answer, ex­
cept in special cases ; but a deputy has not any i"nterest in 
the office, and is only the shadow of the officer in whose 
name he acts. And there is a distinction in doing an act 
by an agent and by a deputy. An agent can only bind his 
principal when he does the act in the name of the princi­
pal. But a deputy may do the act and sign his own name, 
and i t  binds his principal ; for a deputy has, in law, the 
whole power of his principal. Wharton. 

Deputy consul. See Consul. 

Deputy lieutenant. The deputy of a lord lieu· 
tenant of a county in England. 

Deputy sheriff. One appointed to act in the 
place and stead of the sheriff in the official busi· 
ness of the latter's office. A general deputy (some· 
times called "undersheriff" ; see Shirran v. Dallas, 
21 Cal.App. 405, 132 P. 454, 458 ; Delfelder v. Teton 
Land & Investment Co., 46 Wyo. 142, 24 P.2d 702, 
is one who, by virtue of hi.s appointment, has au· 
thority to execute all the ordinary duties of the of· 
fice of sheriff, and who executes process without 
any special authority from his principal. A spe· 
cial deputy, who is an officer pro hac vice, is one 
appointed for a special occasion or a special servo 
ice, as, to serve a particular writ or to assist in 
keeping the peace when a riot or tumult is expect· 
ed or in progress. He acts under a specific and 
not a general appointment and authority. Allen 
v. Smith, 12 N.J.Law, 162 ; Wilson v. Russell, 4 
Dak. 376,. 31 N.W. 645. 

DERELICT 

the acts done in a court so holden will be as legal 
as if the court had been holden by the chief stew­
ard in person. So an under steward or deputy 
may authorize another as subdeputy, pro hac vice, 
to hold a court for him ; such limited authority 
not being inconsistent with the rule delegatus 
non potest delegare. Wharton. 

Special deputy. One appointed to exercise some 
special function or power of the official or person 
for whom he is appointed. Saxby v. Sonnemann, 
318 111. 600, 149 N.E. 526, 528. 

DERAIGN. Apparently, literally, to confound, and 
disorder, or to turn out of course, or displace ; as 
deraignment or departure out of religion, in St. 
31 Hen. VIII. c. 6. In the common law, the word 
i� used generally in the senSE: of to prove ; viz., to 
deraign a right, deraign the warranty, etc. Glanv. 
lib. 2, c. 6 ;  Fitzh.Nat.Brev. 146. Perhaps this 
word "deraign," and the word "deraignment," de· 
rived from it, may be used in the sense of to 
prove and a proving, by disproving of what is 
asserted in opposition to truth and fact. Jacob. 
It is used as referring to a decree "which deraigns 
his title from a false source." Paxson v. Brown, 
61 F. 874, 884, 10 C.C.A. 135. 

DERAILER. A small but heavy iron device at, 
tached to a rail which opens and closes over the 
rail by a lever, so as to derail or turn off the track 
cars approaching the closed derailer from the ex· 
pected direction. Brady v. Southern Ry. Co., 64 
S.Ct. 232, 234, 320 U.S. 476, 88 L.Ed. 239. 

DERAILMENT. The act of going off or the state 
of being off the rails of a railroad. Graham v. 
Insurance Co. of North America, 220 Mass. 230, 
107 N.E. 915. 

DERANGEMENT. See Insanity. 

DERECHO. In Spanish law. Law or right. De, 
recho comun, common law. The civil law is so 
called. A rjght. Derechos, rights. Also, ' spe, 
cifically, an impost laid upon goods or provisions, 
or upon persons or lands, by way of tax or con· 
tribution. Noe v. Card, 14 Cal. 576, 608. 

DERELICT. Forsaken ; abandoned; deserted ; 
cast away. 

Personal property abandoned or thrown away 
by the owner in such manner as to indicate that 
he intends to make no further claim thereto. 2 
Bl.Comm. 9 ;  2 Reeve, Eng.Law, 9 ;  Thompson v. 
One Anchor and Two Anchor Chains,- D.C.Wis., 
221 F. 770, 772. 

Land left uncovered by the receding of water 
from its former bed. 2 Rolle, Abr. 170; 2 BI. 
Comm. 262; 1 Crabb, Real Prop. 109 . . 

In Maritime Law 
A boat or vessel found entirely deserted or 

abandoned on the sea without hope or intention of 
recovery or return by the master or crew, whether 
resulting from wreck, accident, necessity, or vol· 

Deputy steward. A steward of a manor may untary abandonment. U. S. v. Stone, C.C.Tenn., 8 
depute or authorize another to hold a court ; and F. 232-243; Cromwell v. The IsI�nd City, 1 Black 
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DERELICT 

121, 17 L.Ed. 70 ; The Hyderabad, D.C.Wis., 11 F. 
749-754 ; The No. 105, Belcher Oil Co. v. Griffin, 
C.C.A.Fla., 97 F.2d 425, 426 ; Mengel Box Co. v. 
J oest, 127 Miss. 461, 90 So. 161, 163. 

� 
Quasi Derelict 

When a vessel, without being abandoned, is no 
longer under the control or direction of those on 
board, ( as where part of the crew are dead, and 
the remainder are physically and mentally in­
capable of providing for their own safety, ) she 
is said to be quasi derelict. Sturtevant v. Nicho­
laus, 1 Newb.Adm. 449, Fed.Cas.No.13,578. When 
the crew have left their vessel temporarily, with 
the intention of returning to resume possession, 
she is not technically a derelict, but is what may 
be termed a "quasi derelict." The Alcazar, D.C. 
N.C., 227 F. 633, 650. 

DERELICTION. The gaining of land . from the 
water, in consequence of the sea shrinking back 
below the usual water mark ; the opposite of 
alluvion ( q. v. ) Dyer, 326b ; 2 Bl.Comm. 262 ; 1 
Steph.Comm. 419 ; Linthicum v. Coan, 64 Md. 439, 
2 A. 826, 54 Am.Rep. 775 ; Also, land left dry by 
running water retiring imperceptibly from one of 
its shores and encroaching on the other. Slattery 
v. Arkansas Natural Gas Co., 138 La. 793, 70 So. 
806. See Reliction ; Accretion. 

In the Civil Law 
The voluntary abandonment of goods by the 

owner, without the hope or the purpose of retu�n­
ing to the possession. Jones v. Nunn, 12 Ga. 473 ; 
Livermore v. White, 74 Me. 456, 43 Am.Rep. 600. 

"Dereliction" or "renunciation" of property at sea as 
well as on land requires both the intention to abandon and 
external action. The No. 105, C.C.A. Fla. , 97 F.2d 425, 426. 

Derlvativa potestas non potest esse major prim· 
Itlva. Noy, Max. ; Wing.Max. 66. The derivative 
power cannot be greater than the primitive. The 
power which is derived cannot be greater than 
that from which it is derived. Finch.Law, b. 1, 
c. 3, p. 11. 

DERIVATIVE. Coming from another; taken 
from something preceding ; secondary ; that which 
has not its origin in itself, but owes its existence 
to something foregoing. Anything obtained or 
deduced from another. State v. Wong Fong, 75 
Mont. 81, 241 P. 1072. 

DERIVATIVE ACTION. A suit by a shareholder 
to enforce a corporate cause of action. The cor­
poration is a necessary party, and the relief which 
is granted is a judgment against a third person in 
favor of the corporation. Price v. Gurney, Ohio, 
65 S.Ct. 513, 516, 324 U.S. 100, 89 L.Ed. 776. 

DERIVATIVE CONVEYANCES. Conveyances 
which presuppose some other conveyance prece­
dent, and only serve to enlarge, confirm, alter, re­
strain, restore, or transfer the interest granted by 
such original conveyance. They are releases, con­
firmations, surrenders, assignments, and defeas­
ances. 2 BI.Comm. 324. 

DERIVE. To receive, as from a ·source or origin. 
Crews v. Commissioner of Internal Revenue, C.C. 
A.10, 89 F.2d 412, 416. To proceed from property, 
sever from capital, however invested or employed, 
and to come in, receive or draw "by taxpayer for 
his separate use, benefit, and disposal. Staples v. 
United States, D.C.Pa., 21 F.Supp. 737, 739. 

DERIVED. Received. Langstaff v. Lucas, D.C., 
9 F.2d 691, 693. See, also, Connell v. Harper, 202 
Ky. 406, 259 S.W. 1017, 1019. 

DEROGATION. The partial repeal or abolishing 
of a law, as by a subsequent act which limits its 
scope or impairs its utility and force. Distin­
guished from abrogation, which means the entire 
repeal and annulment of a law. Dig. 50, 17, 102. 

DEROGATORY CLAUSE. In a will, this is a sen­
tence or secret character inserted by the testator, 
of which he reserves the knowledge to himself, 
with a condition that no will he may make there­
after should be valid, unless this clause be insert· 
ed word for word. This is done as a precaution 
to guard against later wills being extorted by vio­
lence, or otherwise improperly obtained. By the 
law of England such a clause would be void, as 
tending to make the will irrevocable. Wharton. 

Derogatur Jegi, cum pars detrahitur ; abrogatur 
Jegi, cum prorsus tolIitur. To derogate from a 
law is to take away part of it ; to abrogate a law 
is to abolish it entirely. Dig. 50, 17, 102. 

DESAFUERO. In Spanish law. An irregular ac­
tion committed with violence against law, custom, 
or reason. 

DESAMORTIZACION. In Mexican law. The 
desamortizacion of property is to take it out of 
mortmain, ( dead hands ; )  that is, to unloose it 
from the grasp, as it were, of ecclesiastical or civil 
corporations. The term has no equivalent in Eng· 
lish. Hall, Mex.Law, § 749. 

DESCEND. To pass by succession ; as when the 
estate vests by operation of law in the heirs im­
mediately upon the death of the ancestor. Tra­
hern v. Woolwine, 109 W.Va. 623, 155 S.E. 909, 
910. The term, as used in some statutes, includes 
an acquisition by devise. Cordon v. Gregg, 164 
Or. 306, 101 P.2d 414, 415. 

To pass down from generation to generation. 
Weedin v. Chin Bow, C.C.A.Wash., 7 F.2d 369. 

To go ;-often used as a word of transfer. Gor­
don v. Cadwalader, 164 Cal. 509, 130 P. 18, 20. 

As used in wills, the word "descend" is often regarded as 
a general expression equivaJent to the words "go to" or 
"belong to, " and as indicating a passing of title by the 
force of the will rather than of the statute. Klingman v. 
Gilbert, 90 Kan. 545, 135 P. 682, 684 ; Carter v. Reserve 
Gas Co. , 84 W.Va. 741, 100 S. E. 738, 742. 

DESCENDANT. One who is descended from an· 
other; a person who proceeds from the body of 
another, such as a child, grandchild, etc., to the · 
remotest degree. The term is the opposite of 
"ascendant," (q. v . )  Rasmusson v. Unknown Wife 
of Hoge, 293 Ill. 101, 127 N.E. 356, 359 ; State v. 
Yturria, 204 S.W. 315, 316, 109 Tex. 220, L.R.A. 
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1918F, 1079. In the plural, the term means off­
spring or posterity in general ; Carter Oil Co. v. 
Scott, D.C.OkI., 12 F.2d 780, 783. Issue. Burkley 
v. Burkley, 266 Pa. 338, 109 A. 687, 688 ; In re 
Tinker's Estate, 91 Oklo 21, 215 P. 779, 781. Also, 
all those to whom an estate descends, whether it 
be in a direct or collateral line from the intestate. 
Oakley V. Davey, 49 Ohio App. 113, 195 N.E. 406. 

One on whom the law has cast the property 
by descent. Smith V. Thom, 158 Ky. 655, 166 S.W. 
182. An heir. Lee V. Roberson, 297 Ill. 321, 130 
N.E. 774, 778. In this sense, the term is frequent­
ly held to include an adopted child. In re Cad­
well's Estate, 26 Wyo. 412, 186 P. 499, 501. For 
"Family," see that title. 

Descendants is a good term of description in a will, and 
includes all who proceed from the body of the person 
named ; as grandchildren and great-grandchildren. Amb. 
397 ; 2 Hil.Real Prop. 242. 

Lineal Descendant 
One who is in the line of descent from the an­

cestor. Green V. Hussey, 228 Mass. 537, 117 N.E. 
798. Lawful issue. Bassier v. J. Connelly Const. 
Co., 227 Mich. 251, 198 N.W. 989, 991. The term 
may include an adopted child ; Denton V. Miller, 
110 Kan. 292, 203 P. 693, 694 ; who is as lawfully 
in the line of descent as if placed there by birth ; 
Fisher V. Gardnier, 183 Mich. 660, 150 N.W. 358. 
Contra : State V. Yturria, 109 Tex. 220, 204 S.W. 
315, 316, L.R.A.1918F, 1079. 

DESCENDER. Descent ; in the descent. See For­
medon. 

DESCENDIBLE. Capable of passing by descent, 
or of being inherited or transmitted by devise, 
( spoken of estates, titles, offices, and other prop­
erty.) Collins V. Smith, 105 Ga. 525, 31 S.E. 449. 

DESCENT. Hereditary succession. Succession to 
the ownership of an estate by inheritance, or by 
any act of law, as distinguished from "purchase." 
Title by descent is the title by which one person, 
upon the death of another, acquires the real es­
tate of the latter as his heir at law. 2 Bl.Comm. 
201 ; Adams V. Akerlund, 168 Ill. 632, 48 N.E. 
454 ; In re Yahola's Heirship, 142 Okl. 79, 285 P. 
946. The title by inheritance is in all cases called 
descent, although by statute law the title is some­
times made to ascend. 

"Descent" in Its broadest sense signifies an Inheritance 
cast upon any one capable of receiving it, whether heir at 
common law or not. Klcey v. Kicey, 114 N.J. Eq. 116, 168 
A. 424, 426. 

The division among those legally entitled there­
to of the real property of intestates. 

Classification 

Descents are of two sorts, lineal and collateral. Lineal 
descent is descent in a direct or right line, as from father or 
grandfather to son or grandson. In re Herrick's Estate, 
273 N. Y.S. 803, 152 Misc. 9. Collateral descent is descent 
in a collateral or oblique line, that is, up to the common 
ancestor and then down from him, as from brother to 
brother, or between cousins. Levy v. McCartee, 6 Pet. 112, 
8 L. Ed. 334. They are also distinguished into mediate and 
immediate descends. But these terms are used in different 
senses. A descent may be said to be a mediate or immedi­
ate descent of the estate or right ; or it may be said to be 
mediate or Immediate, in regard to the mediateness or Im-

DESCRIP'I'IO 

mediateness of the pedigree or consanguinity. Thus, a de­
scent from the grandfather, who dies in possession, to the 
grandchild, the father being then dead, or from the uncle 
to the nephew, the brother being dead, is, in the former 
sense, in law, immediate descent, although the one is 
collateral and the other lineal ; for the heir is in the per, 
and not in the per and cui. On the other hand, with 
reference to the line of pedigree or consanguinity, a descent 
Is often said to be immediate, when the ancestor from 
whom the party derives his blood is Immediate, and with­
out any Intervening link or degrees ; and mediate, when 
the kindred is derived from him mediante aUero, another 
ancestor intervening between them. Thus a descent In 
lineals from father to son Is In this sense Immediate ; 
but a descent from grandfather to grandson, the father 
being dead, or from uncle to nephew, the brother being 
dead, Is deemed mediate ; the father and the brother being, 
in these latter cases, the medium deferens, as it is called, 
of the descent or consanguInity. Furenes v. MIckelson, 86 
Iowa, 508, 53 N. W. 416. 

. 

Descent was denoted, in the Roman law, by the 
term "successio," which is also used by Bracton, 
from which has been derived the succession of 
the Scotch and French j urisprudence. 

Line of Descent 
The order or series of persons who have de­

scended one from the other or all from a common 
ancestor, considered as placed in a line of suc­
cession in the order of their birth, the line show­
ing the connection of all the blood-relatives. 

Collateral line. A line of descent connecting 
persons who are not directly related to each o�her 
as ascendants or descendants, but whose relation­
ship consists in common descent from the same 
ancestor. 

Direct line. A line of descent traced through 
those persons only who are related to each other 
directly as ascendants or descendants. State ex 
reI. Walton V. Yturria, 109 Tex. 220, 204 S.W. 315, 
316, L.R.A.1918F, 1079. 

Maternal line. A line of descent or relationship 
between two persons which is traced through the 
mother of the younger. 

Paternal line. A similar line of descent traced 
through the father. 

For "Family," see that title. 

DESCENT CAST. The devolving of realty upon 
the heir on the death of his ancestor intestate. 

Another name for what the older writers called 
a "descent which tolls entry." When a person had 
acquired land by disseisin, abatement, or intru­
sion, and died seised of the land, the descent of it 
to his heir took away or tolled the real owner's 
right of entry, so that he could only recover the 
land by an action. Co.Litt. 237 b ;  Rap. & L. Diet. 

DESCRIBE. To narrate, express, explain. Boyn­
ton Real Estate CO. V. Woodbridge Tp., 94 N.J. 
Law, 226, 109 A. 514, 515. Of land, to give the 
metes and bounds. Livingston V. Seaboard Air 
Line R. Co., 100 S.C. 18, 84 S.E. 303. 

DESCRIPTIO PERSONlE. Lat. Description of 
the person. By this is meant a word or phrase 
used merely for the purpose of identifying or 
pointing out the person intended, and not as an 
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intimation that the language in connection with 
which it occurs is to apply to him only in the of­
ficial or technical character which might appear 
to be indicated by the word . .  Forrester v. Cant­
ley, 227 Mo.App. 325, 51 S.W.2d 550, 551. 

In wills, it frequently happens that the word heir is 
used as a descriptio personce. A legacy "to the eldest son" 
of A would be a designation

' 
of the person. See 1 Roper, 

Leg. c. 2. 
. 

DESCRIPTION. A delineation or account of a 
particular subject by the recital of its characteris­
tic accidents and qualities. Ayliffe, Pando 60. 

A written enumeration of items composing an 
estate, or of its condition, or of titles or docu­
ments ; like an inventory, but with more particu­
larity, and without involving the idea of an ap­
praisement. 

An exact written account of an article, mechan­
ical device, or process which is the subject of an 
application for a patent. 

A method of pointing out a particular person by 
referring to his relationship to some other person 
or his character as an officer, trustee, executor, 
etc. 

That part of a conveyance, advertisement of 
sale, etc., which identifies the land or premises in­
tended to be affected. Argyle V. Bonneville Irr. 
Dist., 74 Utah, 480, 280 P. 722, 727. 

A fair portrayal of the chief features of the pro­
posed law in words of plain meaning, so that it 
can be understood by the persons entitled to vote. 
Sawyer Stores V. Mitchell, 103 Mont. 148, 62 P.2d 
342, 348 ; In re Opinion of the Justices, Mass., 9 
N.E.2d 189, 192. 

That part of affidavit for search warrant describ­
ing the place to be searched. Turner V. State, 39 
Okl.Cr. 74, 263 P. 476. 

DESCRIPTIVE. Containing a description ; serv­
ing or aiming to describe ; having the quality of 
representing. Sawyer Stores V. Mitchell, 103 
Mont. 148, 62 P.2d 342, 348. 

Descriptive words are not susceptible . of exclu­
sive adoption by any one as part of a corporate 
name. Sterling Products Corporation V. Sterling 
Products, D.C.N.Y., 43 F.Supp. 548, 550 ; are not 
registerable under the Trade-Mark Act § 2 ;  15 
V.S.C.A. § 1052. Judson Dunaway Corp. V. Hy­
gienic Products Corp., 178 F.2d 461 ; and cannot 
ordinarily form the basis for an injunction against 
their use by another on ground of unfair competi­
tion. Merlino v. Schmetz, 66 R.I. 425, 20 A.2d 
266, 268. 

DESECRATE. To violate sanctity of, to profane, 
or to put to unworthy use. City of Shreveport V. 
Harris, 178 La. 685, 152 So. 330. 

. 

The calling on householders after 10 a. m. on Sunday by 
members of an organized rellgious order for purpose of 
propagandizing their religious views by spoken and print­
ed words, however unwelcome to householders, did not, 
in itself, constitute a desecration of the Sabbath. State v. 
Mead, 230 Iowa 1217, 300 N.W. 523, 524. 

DESERT. To leave or quit with an intention to 
cause a permanent separation; to forsake utter-

ly ; to abandon. It is essentially willful in nature. 
Stevens V. Stevens, 304 Ill. 297, 136 N.E. 785, 787; 
Stover V. Stover, 94 N.J.Eq. 703, 120 A. 788, 789. 

DESERTER. As applied to seamen, one continu­
ally and intentionally absent from the ship, con­
stituting a quitting of the service of the vessel. 
The Strathearn, D.C.Fla., 239 F. 583, 586. Com­
pare Mystic S. S. Co. V. Stromland, C.C.A.Va., 20 
F.2d 342, 344 ; The Ella Pierce Thurlow, D.C.Va., 
18 F.2d 675, 676. 

Under the regulations of the Navy Department, a "de­
serter" is one who is absent without leave and with a 
manifest intention not to return, while a "straggler" is one 
absent without leave, with the probability that he does 
not intend to desert, but, if his absence continues for 10 
days, he becomes a deserter. Reed v. United States, C.C.A. 
N.Y. , 252 F. 21, 22. 

As applied to the matrimonial home, one who 
by his words, conduct, demeanor, and attitude pro­
duces an intolerable condition which forces the 
other spouse to withdraw from the j oint habita­
tion to a more peaceful one. West v. West, 264 
Ky. 826, 95 S.W.2d 789, 790. 

DESERTION. The act by which a person aban­
dons and forsakes, without j ustification, or unau­
thorized, a station or condition of public or social 
life, renouncing its responsibilities and evading 
its duties. • 

A willful abandonment of an employment or du­
ty in violation of a legal or moral obligation. 
Stoneburner v. Theodoratos, Cal.App., 30 P.2d 
1001, 1003. 

Constructive Desertion 
That arising where an existing cohabitation is 

put an end to by misconduct of one of the parties, 
provided such misconduct is itself a ground for 
divorce a vinculo or a mensa. Succhierelli v. Suc­
chierelli, 101 N.J.Eq. 30, 137 A. 839. See, also, 
Hoffhine'S V. Hoffhines, 146 Md. 350, 126 A. 112, 
113, 38 A.L.R. 332. 

Obstinate Desertion 
See that title. 

In Maritime Law 
The act by which a seaman deserts and aban­

dons a ship or vessel, in which he had engaged to 
perform a voyage, before the expiration of his 
time, and without leave. By desertion, in the mari­
time law, is meant, not a mere unauthorized ab­
sence from the ship without leave, but an unau­
thorized absence from the ship, with an intention 
not to return to her service, or, as it is often ex­
pressed, animo non revertendi; that is, with an 
intention to desert. The Cripple Creek, D.C.Pa., 
52 F.Supp. 710, 712 ; (strike) The Youngstown, C. 
C.A.La., 110 F.2d 968, 970. 

In Matrimonial and Divorce Law 
An actual abandonment or breaking off of matri­

monial cohabitation, by either of the parties, and 
a renouncing or refusal of the duties and obliga­
tions of the relation, with an intent to abandon 
or forsake entirely and not to return to or resume 
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marital relations, occurring without legal justi­
fication either in the consent or the wrongful con­
duct of the other party. State v. Baker, 112 La. 
801, 36 So. 703. Williams v. Williams, 29 N.E. 98, 
130 N.Y. 193, 14 L.R.A. 220, 27 Am.St.Rep. 517. 

The willful forsaking and desertion of duties 
of parenthood, and leaving child in a dependent 
condition. Bowling v. State, 62 Ga. 540, 8 S.E.2d 
697. 

In Military Law 
An offense which consists in the abandonment 

of his post and duties by a person commissioned 
or enlisted in the army or navy, without leave and 
with the intention not to return. Hollingsworth v. 
Shaw, 19 Ohio St. 432, 2 Am.Rep. 411 ; In re 
Sutherland, D.C., 53 F. 551. There is a difference 
between desertion and simple "absence without 
leave ; "  in order to constitute the former, there 
must be an intention not to return to the service. 
Hanson v. South Scituate, 115 Mass. 336. See De­
serter. 

DESERVING. Worthy or meritorious, without 
regard to condition or circumstances. In no sense 
of the word is it limited to persons in need of as­
sistance, or objects which come w�thin the class 
of charitable uses. Nichols v. Allen, 130 Mass. 
211, 39 Am.Rep. 445. 

DESHON ORA. In Spanish law. Dishonor; in­
j ury ; slander. Las Partidas, pt. 7, tit. 9, I. 1, 6. 

DESICCATE. To exhaust or remove moisture 
from ; , dry thoroughly; especially to free from 
moisture with view to preserving. In re Benner, 
Cust. & Pat. App., 46 F.2d 383, 384. 

DESIGN. To form plan or scheme of, conceive 
and arrange in mind, originate mentally, plan out, 
contrive. Also, the plan or scheme conceived in 
mind and intended for subsequent. executioJ?, pre­
liminary conception of idea to be carried into ef­
fect by action, contrivance in accordance with pre­
conceived plan. State v. Pickus, 63 S.D. 209, 257 
N.W. 284. A project, an idea. 3 H. & N. 301. See, 
also, Designed. 

As a term of art, the giving of a visible form to 
the conceptions of the mi'nd, or invention. Binns 
v. Woodruff, 4 Wash.C.C. 48, Fed. Cas. No. 1,424. 

In Evidence 
Purpose or intention, combined with plan, or 

implying a plan in the mind. Burrill, Circ.Ev. 331 ; 
State v. Grant, 86 Iowa 216, 53 N.W. 120. 

In Patent Law 
The drawing or depiction of an original plan 

or conception for a novel pattern, model, shape, 
or configuration, to be used in the manufacturing 
or textile arts or the fine arts, and chiefly of a 
decorative or ornamental character. "Design pat­
ents" are contrasted with "utility patents," but 
equally involve the exercise of the inventive or 
originative faculty. Gorham Co. v. White, 14 
Wall. 524, 20 L.Ed. 731 ; Western Electric Manu­
facturing Co. v. Odell, D.C.Ill., 18 F. 321 ; Binns v. 

DESIGNED 

Woodruff, 3 Fed.Cas. 424 ; Henderson v. Tompkins, 
C.C.Mass., 60 F. 758. 

"DeSign, in the view of the patent law, Is that character­
istic of a physical substance which. by means of lines, 
Images, configuration, and the like, taken as a whole, 
makes an impression, through the eye, upon the mInd of. 
the observer. The essence of a design resides not in the 
elements individually, nor in their method of arrangement, 
but in the tout ensemble-in that Indefinable whole that 
awakens some sensation in the observer's mind. Impres­
si(m� t h u s  i mparted may be complex or simp l e ; * * * .  

But whate v er t h e  i m p re��ion . t here i s  a t tached in t h e  
m i n d  o f  t he o h s e r y e r .  to the ohj ect ohsen·ed . a s ense of 
u n i q u e n e s s  a n d  chaJ'u,' t e r . · ·  Pe l ou z e  � ('a l e  & :\ifg-. Co. v. 
American C u t l ery Co . .  1 02 F.  9 1  G .  9 1 9 .  4 :l C . C . A .  52 ; Bay­
ley &: Sons v. Brau n s t e i n  Bros. Co . . D . C . :\' .  Y . . 246  F. 3 1 4 .  
:l 1 7 .  
DESIGNATE. T o  indicate o r  set apart for a pur­
pose or duty-with, to or for-as, to designate an 

· officer for a command. Mutual Discount Corpo­
ration v. Nagy, 111 N.J.L. 592, 169 A. 185, 186. 
To . nominate. Sredzinski v. Schmieding, 283 N. 
Y.S. 332, 334, 245 App.Div. 398. 
Designatio ,justiciariorurn est a rege ; ,jurisdictio 
vero ordinaria a lege. 4 Inst. 74. The appoint­
ment of justices is by the king, but their ordinary 
jurisdiction by the law. 

DESIGNATING PETITION. Means used to desig­
nate a candidate for a party nomination at a pri­
mary election or for election to party position. 
Potash v. Molik, 230 N.Y.S.2d 544, 548, 35 Misc.2d 
1. 

DESIGNATIO PERSONJE. The description of a 
person or a party to a deed or contract. See, also, 
Descriptio Personre. 
Designatio unius est exclusio alte:rius, et expres­
sum facit cessare taciturn. Co. Litt. 210. The 
specifying of one is the exclusion of another, and 
that which is expressed makes that which is un­
derstood to cease. (The appointment or designa­
tion of one is the exclusion of the other; and that 
which is expressed prevails over that which is 
implied. ) 

DESIGNATION. An addition to a name, as of 
title, profession, trade, or occupation, to distin­
guish the person from others. Inglis v. Pontius, 
102 Ohio St. 140, 131 N.E. 509, 511, 512. 

A description or descriptive expression by which 
a person or thing is denoted in. a will without us­
ing the name. 

Also, an appointment or assignment, as to a 
particular office. Santa Barbara County v. Jans­
sens, 177 Cal. 114, 169 P. 1025, 1027, L.R.A.1918C, 
558 ; Cunio v. Franklin County, 315 Mo. 405, 285 
S.W. 1007, 1008 . 

The act of pointing out, distinguishing by marks 
of description, or calling by a distinctive title. 
Thrailkill v. Smith, 106 Ohio St. I, 138 N.E. 532, 
534 ; West v. Edward Rutledge Timber Co., C.C. 
A.Idaho, 221 F. 30, 35 ; State v. Madison State 
Bank of Virginia City, 77 Mont. 498, 351 P. 548, 
549 ; Carlyle v. State Highway Commission, 193 
N.C. 36, 136 S.E. 612, 620. 

DESIGNED. Contrived or taken to be employed 
for a particular purpose. People v. Dorrington, 
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DESIGNEDLY 

221 Mich. 571, 191 N.W. 831, 832. Fit, adapted, 
prepared, suitable, appropriate. Thomas v. State, 
34 Okl.Cr. 49, 244 P. 816. Intended, adapted, or 
designated. The term may be employed as in­
dicating a bad purpose with evil intent. Bruce v. 
Sibeck, Cal.App., 78 P.2d 741, 743. 

DESIGNEDLY. Sometimes equivalent to the 
words "wilfully," "knowingly," "unlawfully," and 
"feloniously." State v. Avery, 111 Kan. 588, 207 
P. 838, 840, 23 A.L.R. 453. 

DESIRE. To ask, to request. Fossett v. State, 
34 Okl.Cr. 106, 245 P. 668, 669. Ordinarily, to wish 
for more or less earnestly. Woods v. Postal Tel­
egraph-Cable Co., 205 Ala. 236, 87 So. 681, 684, 
27 A.L.R. 834. Sometimes, to empower or author­
ize. Walters' Guardian v. Ransdell, 218 Ky. 267, 
291 S.W. 399, 400. According to context or cir­
cumstances, the word may import a request or 
even a demand. Cleveland Clinic Foundation v. 
Humphrys, C.C.A.Ohio, 97 F.2d 849, 857, 121 A. 
L.R. 163. 

This term, used in a will In relation to the management 
and distribution of property, has been interpreted by the 
courts with different shades of meaning, varying from the 
mere expression of a preference to a positive command. 
See In re Bearinger's Estate, 336 Pa. 253, 9 A.2d 342, 343 ; 
Beakey v. Knutson, 90 Or. 574, 174 P. 1149, 1150. 

The word "desire" may be as effective as If the word 
"devise" or "bequeath" had been used. Drinkard v. 
Hughes, Tex.Civ. App. ,  32 S.W.2d 935, 936. 

The wqrd "desire, "  in a will, raises a trust, where the 
objects of that desire are specified ; Vandyck v. Van 
Beuren, 1 CaL (N.Y. ) 84. 

D�SISTEl\IENT. The name of a doctrine under 
which the court, in construing a foreign will, ap­
plies the law of the forum on the theory that 
there is a hiatus. In re Tallmadge, 181 N.Y.S. 
336, 341, 109 Misc. 696. 

DESLINDE. A term used in the Spanish law, 
denoting the act by which the boundaries of an 
estate or portion of a country are determined. 

DESl\IEMORIADOS. In Spanish law. Persons · 
deprived of memory. White, New Recop. b. 1, tit. 
2, c. 1, § 4. 

DESPACHEURS. In maritime law. Persons ap­
pointed to settle cases of average. 

DESPATCHES. Official communications of offici­
al persons on the affairs of government. 

DESPERATE. Hopeless ; worthless. This term 
is used in inventories and schedules of assets, par­
ticularly by executors, etc., to describe debts or 
claims which are considered impossible or hope­
less of collection. See Schultz v. Pulver, 11 Wend. 
( N.Y. ) 365 ; Darrow v. Rohrer, 71 Colo. 417, 207 
P. 861 ; Toll. Ex. 248; 2 Wms. Ex. 644 ; 1 Chitto Pro 
580. 

DESPITUS. Contempt. See Despite. A con­
temptible person. Fleta, lib. 4, C. 5. 

DESPOIL. This word involves, in its significa­
tion, violence or clandestine means by which one 
is deprived of that which he possesses. Its Span­
ish equivalent, despojar, is a term used in Mexi­
can law. Sunol V. Hepburn, 1 Cal. 268. 

DESPOJAR. A possessory action of the Mexican 
law. It is brought to recover possession of im­
movable property, of which one has been despoil­
ed (despojado) by another. See, also, Despoil. 

DESPONSATION. The act of betrothing persons 
to each other. 

DESPOSORIO. In Spanish law. Espousals ; mu­
tual promises of future marriage. White, New 
Recop. b. 1, tit. 6, C. 1, § 1. 

DESPOT. This word, in its original and most 
simple acceptation, signifies master and supreme 
lord; it is synonymous with monarch; but taken 
in bad part, as it is usually employed, it signifies 
a tyrant. In some states, despot is the title giv­
en to the sovereign, as king is given in others. 
Enc. Lond. 

. 

DESPOTISM. That abuse of government where 
the sovereign power is not divided, but united in 
the hands of a single man, whatever may be his 
official title. It is not, properly, a form of gov­
ernment. Toullier, Br.Civ.Fr. tit. pre!. n. 32 ; 
Rutherf. Inst. b. 1, c. 20, § 1. 

"Despotism" is not exactly synonymous with 
"autocracy," for the former involves the idea of 
tyranny or abuse of power, which is not neces­
sarily implied by the latter. Every despotism is 
autocratic; but an autocracy is not necessarily 
despotic. 

DESRENABLE. L. Fr. Unreasonable. Britt. c. 
121. 

DESSAISISSEMENT. In French law. When a 
person is declared bankrupt, he is immediately 
deprived of the enjoyment and administration of 
all his property; this deprivation, which extends 
to all his rights, is called "dessaisissement." Arg. 
Fr. Merc. Law, 556. 

DESTINATION. The purpose to which it is in· 
tended an article or a fund shall be applied. A 
testator gives a destination to a legacy when he 
prescribes the specific use to which it shall be put. 

The port at which a ship is to end her voyage is 
called her "port of destination." Pardessus, no. 
600. 

The phrases "port of destination" and "port of dis­
charge" are not equivalent ; U. S. v. Barker, 5 Mason 404. 
J:. ... ed.Cas.No.14, 516. See Sheridan V. Ireland, 66 Me. 65. 

DESTINATION DU PERE DE FAMILLE. A use 
DESPERATE DEBT. A hopeless debt; an irre- which owner has intentionally established on one 
coverable obligation. part of his property in favor of another part, and 

which is equal to a title with respect to perpetual 
DESPITE. Contempt. Despitz, contempts. Kel- and apparent servitudes thereon. Woodcock v. 
ham. Baldwin, 51 La.Ann. 989, 26 So. 46. 
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DESTITUTE. Not possessing the necessaries of 
life and in a condition of extreme want. Moorman 
v. State, 129 Miss. 864, 93 So. 368. Necessitous. 
Ex parte Strong, 95 Tex.Cr.R. 250, 252 S.W. 767; 
769. Having no money or other property avail· 
able for one's maintenance or support. Norridge· 
wock v. Solon, 49 Me. 385 ; Woods v. Perkins, 
43 La.Ann. 347, 9 So. 48. 

DESTITUTE OR NECESSITOUS CIRCUM· 
STANCES. Circumstances in which one needs 
the necessaries of life, which cover not only prim· 
itive physical needs, things absolutely indispensa· 
ble to human existence and decency, but those 
things, also, which are in fact necessary to the 
particular person left without support. State v. 
Waller, 90 Kan. 829, 136 P. 215, 217, 49 L.R.A.,N.S., 
588. 

A wife may be In "destitute or necessitous circum­
stances" though she is being given shelter and food by a 
child or by sympathizing relatives, friends, or strangers, if 
she does not have property or money available for such 
necessities or ordinary comforts of life as her husband can 
reasonably furnish. State v. Sharp, 111 A. 909. 910, 1 W. W. 
Harr., Del. ,  148 ; Brandel v. Stat�, 161 Wis. 532, 154 N. W. 
997. 

Young children, without property, are in "destitute or 
necessitous circumstances, "  within the Delaware Nonsup­
port Act (Rev.Code 1915, §§ 3033-3046) ,  when the father 
can, but does not, and the mother cannot out of her in­
dependent means, provide for them, though the mother 
and children are supported by the maternal grandmother 
or grandfather. State v. Nelson, 114 A. 863, 864, 1 W. W. 
Harr. ( Del. ) 436 ; Donaghy v. State, 100 A. 696, 710, 6 
Boyce ( Del . )  467. 

DESTROY. As used in policies of insurance, 
leases, and in maritime law, and under various 
statutes, this term is often applied to an act which 
renders the subject useless for its intended pur· 
pose, . though it does not literally demolish or an­
nihilate it. Davis v. Parker, 200 Ky. 847, 255 S.W. 
836 ( leased buildings) ;  Louisville & N. R. Co. v. 
Commonwealth, 190 Ky. 78, 226 S.W. 113, 117 (rail­
road station) ;  George v. McManus, 27 Cal.App. 
414, 150 P. 73, 74 ( automobile ) .  

T o  "destroy" a vessel within the meaning o f  an act of 
congress means to unfit the vessel for service, beyond the 
hope of recovery by ordinary means. U. S. v. Johns, 1 
Wash.C.C. 363, Fed.Cas.No.15,481 ; U. S. v. Johns, 4 Dall. 
412, 1 L. Ed. 888. 

The contents of a glass and bottle, emptied into a pail 
of water immediately when accused saw two uniformed 
police officers enter his building, are "destroyed" within 
the meaning of a statute making it  unlawful to secrete or 
destroy any fiuids on premises being searched for the pur­
pose of preventing seizure. Pitkunas v. State, 183 Wis. 90, 
197 N.W. 191 , 192. 

Land covered by spoil dirt from drainage channel is de­
stroyed within constitutional provision that land destroyed 
for drainage purposes shall be paid for at a price not to 
exceed assessed value for preceding year. Scott v. Red 
River-Bayou Pierre Levee & Drainage Dist. of Louisiana, 
La.App . ,  7 So.2d 429, 433. 

In relation to wills, contracts, and other docu· 
ments, the term "destroy" does not import the an­
nihilation of the instrument or its resolution into 
·other forms of matter, but a destruction of its 
legal efficacy, which may be by cancellation, oblit­
·erating, tearing into fragments, etc. In re Kapp's 
Estate, 317 Pa. 253, 176 A. 501, 502. 

DESTRUCTION. A term used in old English law, 
generally in connection with wastel and having, 

DETAINMENT 

according to some, the same meaning. 1 Reeve. 
Eng. Law, 385 ; 3 Bl.Comm. 223. Britton, how 
ever, makes a distinction between waste of woods 
and destruction of houses. Britt. c. 66. 

DESUBITO. To weary a person with continual 
barkings, and then to bite ; spoken of dogs. Leg 
Alured, 26, cited in Cunningham's Dict. 

DESUETUDE. Disuse ; cessationt or discontinu· 
ance of use ; --especially in the phrase, "to fall 
into desuetude." Applied to obsolete statutes. 
James v. Comm., 12 Sergo & R. ( Pa. ) 227. 

DETACHIARE. To seize or take into custody 
another's goods or person by writ of attachment 
or course of law. Cunningham. 

DETAIL, V. To enumerate minutely, particular· 
ize. In re California Land Buyers Syndicate, D.C. 
Cal., 22 F.Supp. 183, 186. 

DETAIL, n. An '-individual part, an item, a par· 
ticular. · Board of Education of Prince George's 
County v. County Com'rs of Prince George's 
County, 131 Md. 658, 102 A. 1007, 1010. 

One who belongs to the army, but is only de· 
tached, or set apart, for the time to some particu· 
lar duty or service, and who is liable at any time 
to be recalled to his place in the ranks. In re 
Strawbridge, 39 Ala. 379. 

DETAIN. To retain as the possession of person­
alty. First Nat. Bank v. Yocom, 96 Or. 438, 189 
P. 220, 221. To arrest, to check, to delay, to hin· 
der, to hold, or keep in custody, to retard, to reo 
strain from proceeding, to stay, to stop. People 
V. Smith, 17 Cal.App.2d 468, 62 P.2d 436, 438. 

DETAINER. The act ( or the j uridical fact) · of 
withholding from a person lawfully entitled the 
possession of land or goods, or the restraint of 
a man's personal liberty against his will ; deten­
tion. 

The wrongful keeping of a person's goods is  called an 
"unlawful detainer" although the original taking may have 
been lawful. As, if  one distrains another's cattle, damage 
feasant, and before they are impounded the owner tenders 
sufficient amends ; now, though the original taking was 
lawful, the subsequent detention of them after tender of 
amends is not lawful, and the owner has an action of re­
plevin to recover them, in which he will recover damages 
for the detention, and not for the caption, because the orig­
inal taking was lawful. 3 Steph.Comm. 548. 

In Practice 
A writ or instrument, issued or made by a com· 

petent officer, authorizing the keeper of a prison 
to keep in his custody a person therein named. 
A detainer may be lodged against one within the 
walls of a prison, on what account soever he is 
there. Com. Dig. "Process," E, (3 B. ) This writ 
was superseded by 1 & 2 Vict. c. 110, § § ' 1, 2. 

Forcible Detainer 
See that title. 

DETAINMENT. This term is used in policies of 
marine insurance, in the clause relating to "ar· 
rests, restraints, and detainments." The last two 
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DETECTION 

words are construed as equivalents, each meaning 
the effect of superior force operating directly on 
the vessel. Schmidt v. Insurance Co., 1 Johns., 
N.Y., 262, 3 Am. Dec. 319. 

DETECTION. A discovery or laying open of that 
which was hidden ; investigation. Meunier v. 
Bernich, La.App., 170 So. 567, 572. 

DETECTIVE. One whose business it is to watch, 
and furnish information concerning, alleged 
wrongdoers by investigating their haunts and 
habits. One whose business it is to detect crim· 
inals or discover matters of secret and pernicious 
import for the protection of the public. Smith v. 
S. H. Kress & Co., 210 Ala. 436, 98 So. 378, 380. 

Private Detective 
One engaged by individuals for private protec­

tion. Smith v. S. H. Kress & Co., 210 Ala. 436, 98 
So. 378, 380. 

DETECTOR. Any device, or piece of apparatus, 
which, when energized, actuated, or acted upon 
by or by means of the so-called Hertzian waves, en­
able men, through the senses of hearing or sight, 
to understand signals based upon the intentional­
ly regulated emission or propagation of the waves 
aforesaid. Marconi Wireless Telegraph Co. of 
America v. De Forest Radio Telephone & Tele­
graph Co., C.C.A.N.Y., 243 F. 560, 561. In wire­
less telegraphy, the "detector" or "coherer" and 
"wave responsive device" is a device by which 
the electromagnetic waves cause the indicator to 
respond. National Electric Signaling Co. v. Tele­
funken Wireless Telegraph Co. of United States, 
C.C.A.N.Y., 221 F. 629, 631. 

DETENTIO. In the civil law. That condition of 
fact under which one can exercise his power over 
a corporeal thing at his pleasure, to the exclu­
sion of all others. It forms the substance 9f pos­
session in all its varieties. Mackeld. Rom. Law, § 
238. 

DETENTION. The act of keeping back or with­
holding, either accidentally or by design, a person 
or thing. State v. Crappel, 181 La. 715, 160 So. 
309. See Detainer. 

DETENTION IN A REFORMATORY, as a pun­
ishment or measure of prevention, is where a j uve­
nile offender is sentenced to be sent to a reform· 
atory school, to be there detained for a certain 
period of time. 1 Russ. Crimes, 82. 

DETER,. To discourage or stop by fear, to stop 
or prevent from acting or proceeding by danger, 
difficulty, or other consideration which disheartens 
or countervails the motive for the act. Haynes· 
worth v. Hall Const. Co., 44 Ga.App. 807, 163 S.E. 
273, 277. 

superficial hurt or impairment removable by the 
simple process of cleansing, cannot be said to be 
"deterioration" within the ordinary meaning of 
that term. Rosen-Reichardt Brokerage Co. v. 
London Assur. Corporation, 214 Mo.App. 672, 264 
S.W. 433, 436. 

Of values, a decline. Laxson v. Scarborough, 
Tex.Civ.App., 221 S.W. 1029. 

DETERMINABLE. Liable to come to an end up­
on the happening of a certain contingency. 2 BI. 
Comm. 121. 

Susceptible of being determined, found out� 
definitely decided upon, or settled. Utah State 
Nat. Bank v. Smith, 180 Cal. 1, 179 P. 160, 161. 

As to determinable "Fee" and "Freehold," see 
those titles. 

DETERMINATE. That which is ascertained; 
what is particularly designated. 

As used in Good Time Law covering prisoners confined 
for a determinate, the term, signifies a definite number 
of years fixed by the court. Hinkle v. Dowd, Ind. , 58 N. E. 
2d 342, 343. 

DETERMINATE OBLIGATION. See Obligation. 

DETERMINATION. The decision of a court of 
justice. It implies an ending or finality, the end­
ing of a controversy or . suit. People v. Jackson, 
181 N.Y.S. 226, 191 App.Div. 269. The ending or 
expiration of an estate or interest in property, or 
of a right, power, or authority. The coming to an 
end in any way whatever. Hanchett Bond Co. v. 
Glore, 208 Mo.App. 169, 232 S.W. 159, 160. 

Also, an estimate. Unton v. Liverpool, London 
& Globe Ins. Co., 166 Minn. 273, 207 N.W. 625, 626. 

As respects an assessment, the term implies 
j udgment and decision after weighing the facts ; 
Appeal of Hoskins Mfg. Co., 270 Mich. 592, 259 
N.W. 334, not mere arithmetical computation. 
Hanlon v. Rollins, 286 Mass. 404, 190 N.E. 606, 608. 

DETERMINATION OF WILL. A phrase used of 
the putting an end to an estate at will. 2 BI. 
Comm. 146. 

DETERMINE. To come to an end. To bring to 
an end. 2 Bl.Comm. 121 ; 1 Washb. Real Prop. 
380. • 

To bring to a conclusion, to settle by authorita· 
tive sentence, to decide. Eastman Kodak Co. v. 
Richards, . 123 Misc. 83, 204 N.Y.S. 246, 248. To 
adjudicate on an issue presented. Glenn v. Mit· 
chell, 71 Colo. 394, 207 P. 84, 85. 

To estimate. Twin Falls Salmon River Land & 
Water Co. v. Caldwell, C.C.A.Idaho, 242 F. 177, 184. 

To decide, and analogous to "adopt" or "ac· 
cept." Goldberger v. City of Perth Amboy, 16 N. 

DETERIORATION. Of a commodity, a constitu- J.Misc. 8'4, 197 A. 267, 269. 
tional hurt or impairment, involving some dege,n-
eration in the substance of the thing, such as that DETESTATIO. Lat. In the civil law. A sum· 
arising from decay, corrosion, or disintegra�ion. moning made, or notice given, in the presence of 
The mere soiling of a commodity with sea water witnesses, ( denuntiatio facta cum testatione. ) 
or other foreign substance, resulting in a purely Dig. 50, 16, 40. 
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DETINET. Lat. He detains. In old English 
law. A species· of action of debt, which lay for the 
specific recovery of goods, under a contract to de· 
liver them. 1 Reeves, Eng. Law, 1'59. 

In Pleading 

An action of debt is said to be in the detinet 
when it is alleged merely that the defendant with· 
holds or unjustly detains from the plaintiff the 
thing or amount demanded. 

An action of replevin is said to be in the de­
tinet when the defendant retains possession of 
the property until after judgment in the action. 
Bull, N.P. 52 ; Chit.PI. 145. 

DETINUE. In practice. A form of action which 
lies for the recovery, in specie, of personal chat­
te1s from one who acquired possession of them 
lawfully, but retains it without right, together 
with damages for the detention. 3 B1.Comm. 152. 
Sinnott v. Feiock, 165 N.Y. 444, 59 N.E. 265, 53 L. 
R.A. 565, 80 Am.St.Rep. 736. 

The action of detinue is defined in the old books as a 
remedy founded upon the delivery of goods by the owner 
to another to keep, who afterwards refuses to redeliver 
them to the bailor ; and it  is said that, to authorize the 
maintenance of the action, it is necessary that the defend­
ant should have come lawfully into the possession of the 
chattel, either by delivery to him or by finding it. In fact, 
It was once understood to be the law that detinue does not 
lie where the property had been tortiously taken. But it 
is,  u pon prin c i p l e .  v ery u n i m port ant in what manner the 
defendant's possession commenced, since the gist of the 
action Is the wrongful detainer, and not the original tak­
ing. 

It Is only incumbent upon the plaintiff to prove property 
in himself, and possession in the defendant. At present, 
the action of detinue is proper in every case where the 
owner prefers recovering the specific property to damages 
for its conversion, and no regard is had to the manner in 
which the defendant acquired the possession. Tiefel Bros. 
& Winn v. Maxwell, Tex.Civ. App. , 154 S.W. 319, 320. 

DETINUE OF GOODS IN FRANK MARRIAGE. 
A writ formerly available to a wife after a di· 
vorce, for the recovery of the goods given with 
her in marriage. Mozley & Whitley. 

DETINUIT. In pleading. An action of replevin 
is said to be in the detinuit when the plaintiff ac­
quires possession of the property claimed by 
means of the writ. The right to retain is, of 
course, subject in such case to the judgment of 
the court upon his title to the property claimed. 
Bull, N.P. 521. 

DETOUR. A temporary turning aside from us· 
ual or regular route, course or procedure or from 
a task or employment. Reddy-Waldhauer-Maf­
fett Co. v. Spivey, 53 Ga.App. 117, 185 S.E. 147, 
148. 

A temporary road or a longer road in temporary 
use because of an obstruction on regularly used 
road. 

DETOURNEMENT. The misappropriation by a 
servant of funds the property of his master; 
fraudulent abstraction of documents ; or "abus de 
confiance" which is fraudulently misusing or 
spending to anybody's prejudice goods, cash, bills, 
documents, or contracts handed over for a spe-

DEVASTAVIT 

cial object. See Embezzlement. The Washington 
D.C.N.Y., 19 F.Supp. 719, 722. 

DETRACTARI. To be torn in pieces by horses. 
Fleta, 1. 1, . c. 37. 

DETRACTION. The removal of property from 
one state to another upon a transfer of the title 
to it by will or inheritance. Frederickson v. Lou­
isiana, 23 How. 445, 16 L.Ed. 577. 

DETRIMENT. Any loss or harm suffered in per­
son or property ; e. g., the consideration for a 
contract may consist not only in a payment or 
other thing of value given, but also in loss or 
"detriment" suffered by the promisee. In that 
connection, "detriment" means that the promisee 
has, in return for the promise, forborne some legal 
right which he otherwise would have been entitled 
to exercise. Wallace v. Cook, 190 Ky. 262, 227 
S.W. 279, 281 ; or that he has given up something 
which he had a right to keep, or done something 
which he had a right not to do. Irving v. Irwin, 
133 Ca1.App. 374, 24 P.2d 215. 

DETUNICARI. To discover or lay open to the 
world. Matt. Westm. 1240. 

DEUNX, pI. DEUNCES. Lat. In the Roman law. 
A division of the as, containing eleven un eire or 
duodecimal parts ; the proportion of eleven­
twelfths. 2 B1.Comm. 462, note. See As. 

Deus solus hreredem facere potest, non homo. 
God alone, and not man, can make an heir. Co. 
Litt. 7b ; Broom, Max. 516 ; 5 B. & C. 440, 454. 

DEUTEROGAMY. The act, or condition, of one 
who marries after the death of a former wife or 
husband. 

DEV AD lATUS, or DIVADIATUS. An offender 
without sureties or pledges. Cowell. 

DEVASTATION. Wasteful use of the property 
of a deceased person, as for extravagant funeral 
or other unnecessary expenses. 2 Bl.Comm. 508. 

DEVASTAVERUNT. They have wasted. A term 
applied in old English law to waste by executors 
and administrators, and to the process issued 
against them therefor. Cowell. See Devastavit. 

DEVASTAVIT. Lat. He has wasted. The act 
of an executor or administrator in wasting the 
goods of the deceased ; mismanagement of the 
estate by which a loss occurs ; Grigg v. Hanna, 
283 Mich. 443, 478 N.W. 125 ; a breach of trust or 
misappropriation of assets held in a fiduciary char­
acter ; any violation or neglect of duty by an 
executor or administrator, involving loss to the 
decedent's estate, which makes him personally 
responsible to heirs, creditors, or legatees. Mc­
Glaughlin v. McGlaughlin, 43 W.Va. 226, 27 S.E. 
378. 

Also, if plaintiff, In an action against an executor or ad­
ministrator, has obtained judgment, the usual execution 
runs de ponis testatoris; but, if the sheriff returns such 
a writ nulla bona testatoris nee propria, the plaintiff may, 
forthwith, upon this return, sue out an execution against 
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DEVELOP 

the property or person of the executor or administrator, in 
as full a manner as in an action against him, sued in his 
own right. Such a return Is called a «devastavit. " Brown. 

DEVELOP. To progress to a more advanced 
state or condition, as an injury. Rabin v. Cen­
tral Business Men's Ass'n, 116 Kan. 280, 226 P. 764, 
766, 38 A.L.R. 26. To bring, or attempt to bring, 
to a state of fruition ; to continue the work in 
hand, as in operating under an oil and gas lease, 
in a manner that would discover oil, if it existed, 
and promote its production. Lacer v. Sumpter, 
198 Ky. 752, 249 S.W. 1026, 1027. To unfold more 
completely ; to evolve the possibilities or power 
of ; to make active ; to perfect ; advance ; fur­
ther ; to make ; to increase ; to promote thE" 
growth of. Leingang v. Geller, Ward & Hasner 
Hardware Co., 335 Mo. 549, 73 S.W.2d 256, 261. 

DEVELOPED WATER. Such subterranean or 
underground water as is discovered and brought 
to the surface by the exploitation of man, and 
which otherwise would run to waste. Rock Creek 
Ditch & Flume Co. v. Miller, 17 P.2d 1074, 1077, 
93 Mont. 248, 89 A.L.R. 200 ; Jones v. Warmsprings 
lrr. Dist., 162 Or. 186, 91 P.2d 542. 

DEVENERUNT. A writ, now obsolete, directed 
to the king's escheators when any of the king's 
tenants in capite dies, and when his son and heir 
dies within age and in the king's custody, com· 
manding the escheators, that by the oaths of 
twelve good and lawful men they shall inquire 
what lands or tenements by the death of the ten­
ant have come to the king. Dyer, 360 ; Termes 
de la Ley ; Keilw. 199a ; Blount ; Cowell. 

DEVEST. To deprive ; to take away ; to with­
draw. Usually spoken of an authority, power, 
property, or title ; as the estate is devested. 

Devest is opposite to invest. As to invest sig­
nifies to deliver the possession of anything to an­
other, so to devest signifies to take it away. Ja­
cob. 

It is sometimes written "divest" but "devest" 
has the support of the best authority. Burrill. 

DEVIATION. 

In General 
A change made in the progress of a work from 

the original terms or design or method agreed 
upon. Ward v. City of Monrovia, 16 Ca1.2d 815, 108 
P.2d 425, 429. 

A voluntary departure by railroad carrier, with­
out necessity or reasonable cause, from the regu­
lar or usual route or from a stipulated or cus­
tomary mode of carriage. Ward v. Gulf, M. & N. 
R. Co., 23 Tenn.App. 533, 134 S.W.2d 917, 924. 

In Insurance 
Varying from the risks insured against, as de­

scribed in the policy, without necessity or j ust 
cause, after the risk has begun. 1 Phil.Ins. § 
977, et 8('Q. ; 1 Arn.lns. 415, et seq. Hostetter v. 
Park, l�n' U .S. 30, 11 Sup.Ct. 1, 34 L.Ed. 568. 

Any unnecessary or unexcused departure from 
the usual or general mode of carrying on the voy­
age insured. 15 Amer. Law Rev. 108 ; Shackman 
v. Cunard White Star, D.C.N.Y., 31 F.Supp. 948, 
951. 

A voluntary departure without reasonable cause 
from the course of the voyage insured, or an un­
reasonable delay in pursuing the voyage, or the 
commencement of an entirely different voyage. 
The Chester Valley, C.C.A.La., 110 F.2d 592, 594 ; 
The Willdomino v. Citro Chemical Co. of America, 
272 U.S. 718, 47 S.Ct. 261, 262, 71 L.Ed. 491. 

In the Law of Master and Servant 
A departure on the part of a servant from his 

master's service, for some purpose of his own. 
Jeffries v. Jodawelky, 304 Mich. 421, 8 N.W.2d 
121, 122. The liability of the master to third per­
sons injured by the servant depends on the de­
gree of deviation and all the attending circum­
stances. Johnson v. Maryland Cas. Co., C.C.A. 
Wis., 125 F.2d 337, 338. To exonerate the master, 
the deviation must be so SUbstantial as to amount 
to an entire departure, and must be for purposes 
entirely personal to the servant. Thomas v. 
Lockwood Oil Co., 174 Wis. 486, 182 N.W. 841, 843. 
Contra, it is held that the test is whether master 
impliedly consented to route taken, and there 
can be no such thing as a slight deviation. Kalin­
owski v. Odlewany, 289 Mich. 684, 287 N.W. 344, 
345. As to a distinction between "deviation," "tem­
porary abandonment," and "complete abandon­
ment," see Dockweiler v. American Piano Co., 94 
Misc. 712, 160 N.Y.S. 270, 273. 

DEVICE. An invention or contrivance ; any re­
sult of design ; as in the phrase "gambling device," 
which means a machine or contrivance of any 
kind for the playing of an unlawful game of 
chance or hazard. State v. Blackstone, 115 Mo. 
424, 22 S.W. 370. Also, a plan or project ; a 
scheme to trick or deceive ; a stratagem or arti­
fice ; as in the laws relating to fraud and cheat­
ing. State v. Smith, 82 Minn. 342, 85 N.W. 12. 
Also an emblem, pictorial representation, or dis­
tinguishing mark or sign of any kind ; as in the 
laws prohibiting the marking of ballots used in 
public elections with "any device." Baxter v. El­
lis, 111 N.C. 124, 15 S.E. 938, 17 L.R.A. 382. 

. In a statute against gaming devices, this term is to be 
understood as meaning something formed by design, a con­
trivance, an invention. It is to be distinguished from "sub­
stitute, " which means something put in the place of anoth­
er thing, or used instead of something else. Henderson v. 
State, 59 Ala. 91. 

In Patent Law 
A plan or contrivance, or an application, ad­

justment, shaping, or combination of materials or 
members, for the purpose of accomplishing a par­
ticular result or serving a particular use, chiefly 
by mechanical means and usually simple in char­
acter or not highly complex, but involving the 
exercise of the inventive faculty. 

DEVIL ON THE NECK. An instrument of tor­
ture, formerly used to extort confessions, etc. It 
was made of several irons, which were fastened 
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to the neck and legs, and wrenched together so as 
to break the back. Cowell. 

DEVILLING. A term used in London of a bar­
rister recently admitted to the bar, who assists a 
junior barrister in his professional work, without 
compensation and without appearing in any way 
in the matter. 

DEVISABLE. Capable of being devised. 1 Pow. 
Dev. 165 ; 2 Bl.Comm. 373. 

DEVISA VIT VEL NON. In practice. The name 
of an issue sent out of a court of chancery, or one 
which exercises chancery jurisdiction, to a court 
of law, to try the validity of a paper asserted and 
denied to be a will, to ascertain whether or not 
the testator did devise, or whether or not that pa­
per was his will. 7 Brown, Parl.Cas. 437 ; 2 Atk. 
424 ; Asay v. Hoover, 5 Pa. 21, 45 Am.Dec. 713. 

DEVISE. A testamentary disposition of land or 
realty; a gift of real property by the last will and 
testament of the donor. Scholle v. Scholle, 113 
N.Y. 261, 21 N.E. 84 ; Murchison v. Wallace, 156 
Va. 728, 159 S.E. 106, 108. 

Classification 

Devises are contingent or vested; that is, after the death 
of the testator. Contingent, when the vesting of any 
estate in the devisee is made to depend upon some future 
event, in which case, if the event never occur, or until it  
does occur, no estate vests under the devise. But, when 
the future event is referred to merely to determine the 
time at which the devisee shall come into the use of the 
estate, this does not hinder the vesting of the estate at the 
deOl.th of the testator. 1 Jarm.Wills, c. 26. Devises are 
also classed as general or specifiC. A general devise is one 
which passes lands of the testator without a particular 
enumeration or description of them ; as, a devise of "all 
my lands" o r  "all my other lands." In a more restricted 
sense, a general devise is one which grants a parcel of land 
without the addition of any words to show how great im 
estate is meant to be given, or without words indicating 
either a grant in perpetuity or a grant for a limited term ; 
in this case it is construed as granting a life estate. Hitch 
v. Patten, 8 Houst. (Del. ) 334, 16 A. 558, 2 L.R.A. 724. 
Specific devises are devises of lands particularly specified in 
the terms of the devise, as opposed to general and residu­
ary devises of land, in which the local or other particular 
descriptions are not expressed. For example, " I  devise my 
Hendon Hall estate" is a specific devise ; but "I devise all 
my lands , "  or, "all other my lands , "  is  a general devise or 
a residuary devise. But all devises are (in effect) specific, 
even residuary devises being so. L.R. 3 Ch. 420 ; Id. 136. 
At common law, all devises of land were deemed to be 
. 'specific" whether the land was identified in the devise or 
passed under the residuary clause. In re Sutton' s  Estate, 
11 Del.Ch. 460, 97 A. 624, 626. A conditional devise is one 
which depends upon the occurrence of some uncertain 
event, by which it is  either to take effect or be defeated. 
'An executory devise of lands is such a disposition of them 
by . will that thereby no estate vests at the death of the 
devisor, but only on some future contingency. It differs 
from a remainder in three very material points : ( 1 )  That 
it  needs not any particular estate to support it ; (2) that 
by it a fee-simple or other less estate may be limited after 
a fee-simple ;  (3) that by this means a remainder may be 
limited of a chattel interest, after a particular estate for 
life created in the same. 2 Bl. Comm. 172. In a stricter 
sense, a limitation by will of a future contingent interest in 
lands, contrary to the rules of the common law. 4 Kent, 
Comm. 263 ; 1 Steph.Comm. 564 ; Dean v. Crews, 77 Fla. 
319, 81 So. 479. A limitation by will of a future estate or 
interest in land, which cannot, consistently with the rules 
of law, take effect as a remainder. 2 Pow. Dev. ( by Jar­
man , )  237 ; Bean v. Atkins, 87 Vt. 376, 89 A. 643, 646. See 
Poor v. ConsIdine, 6 Wall. 474, 18 L. Ed. 869 ; Glover v. 
Condell, 163 Ill. 566, 45 N. E. 173, 35 L.R.A. 360. A future 
Interest taking effect as a fee in derogation of a defeasible 

DEVOLUTIVE 

fee devIsed or conveyed to the llr,t taker, when created by 
will, is an "executory devise, " and, when created by deed, 
is a "conditional limitation, "  and in either event is given 
effect as a shifting or springing use. McWilliams v. Have­
ly, 214 Ky. 320, 283 S. W. 103, 104. 

The estates known as a contingent remainder and an "ex­
ecutory devise" are both interests or estates in land to 
take effect in the future and depend upon a future con­
tingency ; an "executory devise" being an interest which 
the rules of law do not permit to be created in convey­
ances, but allow in case of wills. It follows a fee estate 
created by a will. A contingent remainder may be created 
by will or other conveyance and must follow a particular 
or temporary estate created by the same instrument of 
conveyance. Wilkins v. Rowan, 107 Neb. 180, 185 N. W. 437. 
439. Lapsed devise. A devise which fails, or takes no ef­
fect, in consequence of the death of the devisee before the 
testator ; the SUbject-matter of it being considered as not 
disposed of by the will. 1 Steph.Comm. 559 ; 4 Kent, 
Comm. 541. Murphy v. McKeon, 53 N. J.  Eq. 406 , 32 A. 374. 
Residuary devise. A devise of all the residue of the testa­
tor's  real property, that is, all that remains over and above 
the other devises. 

Synonyms 

The term "devise" is properly restricted to real prop­
erty ; testamentary dispositions of personal property being 
properly called "bequests" or "legacies. " Borgner v. 
Brown, 133 Ind. 391, 33 N. E. 92. 

To contrive ; plan ; scheme ; invent ; prepare. Stockton 
v. United States, C.C. A. IlI. , 205 F. 462, 464, 46 L.R.A. N. S. 
w& 

' , 

DEVISEE. The person to whom lands or other 
real property are devised or given by will. 1 Pow. 
Dev. c. 7. In re I,.ewis' Estate, 39 Nev. 445, 159 
P. 961, 962, 4 A.L.R. 241. 

Residuary Devisee 
The person named in a will, who is to take all 

the real property remaining over and above the 
other devises. 

DEVISOR. A giver of lands or real estate by 
will ; the maker of a will of lands ; a testator. 

DEVOIR. Fr. Duty. It is used in the statute of 
2 Rich. II. c. 3, in the sense of duties or customs. 

DEVOLUTION. The transfer or transition from 
one person to another of a right, liability, title, 
estate, or office. Francisco v. Aguirre, 94 Cal. 180, 
29 P. 495. 

In Ecclesiastical Law 
The forfeiture of a right or power (as the right 

of presentation to a living ) in consequence of its 
non-user by the person holding it, or of some other 
act or omission on his part, and its resulting 
transfer to the person next entitled. 

In Scotch Law 
The transference of the right of purchase, from 

the highest bidder at an auction sale, to the next 
highest, when the former fails to pay his bid or 
furnish security for its payment within the time 
appointed. Also, the reference of a matter in con­
troversy to a third person (called "oversman" ) by 
two arbitrators to whom it has been submitted 
and who are unable to agree. 

DEVOLUTIVE APPEAL. ln the law of Louisi­
ana, one which does not suspend the execution of 
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DEVOLVE 

the j udgment appealed from. Brock v. POlice 
Jury of Rapides Parish, 198 La. 787, 4 So.2d 829, 
832. 

DEVOLvE. To pass or be transferred from one 
person to another ; to fall on, or accrue to, one 
person as the successor of another ; as a title, 
right, office, liability . .  The term is said to be pecu­
liarly appropriate to the passing of an estate 
from a person dying to a person living. Babcock 
v. Maxwell, 29 Mont. 31, 74 P. 64 ; Fitzpatrick v. 
McAlister, 121 Okl. 83, 248 P. 569, 573 ; People ex 
reI. Robin v. Hayes, 149 N.Y.S. 250, 252, 163 App. 
Div. 725. See Devolution. 

DEVULCANIZE. Of rubber. A more or less 
perfect restoration of vulcanized rubber to a state 
in which it might be used as crude rubber. Phil­
adelphia Rubber Works Co. v. Portage Rubber 
Co., D.C.Ohio, 227 F. 623, 627. 

DEVY. L. Fr. Dies ; deceases. Bendloe, 5. 

DEXTANS. Lat. In Roman law. A division of 
the as, consisting of ten uncire; ten-twelfths, or 
five-sixths. 2 BI.Comm. 462, note m. 

DEXTRARIUS. One at the right hand of another. 

DEXTRAS DARE. To shake hands in token of 
friendship ; or to give up oneself to the power of 
another person. 

DI COLONNA. In maritime law. The contract 
which takes place between the owner of a ship, the 
captain, and the mariners, who agree that the voy­
age shall be for the benefit of all. The term is 
used in the Italian law. Emerig. Mar. Loans, § 5. 

DI. ET Fl. L.Lat. In old writs. An abbrevia­
tion of dilecto et fideli, (to his beloved and faith­
ful. ) 
DIACONATE .. The office of a deacon. 

DIACONUS. A deacon. 

DIAGNOSIS. A medical term, meaning the dis­
covery of the source of a patient's illness or the 
determination of the nature of his disease from 
a study of its symptoms. Said to be little more 
than a guess enlightened by experience. Swan v. 
Railroad Co., 29 N.Y.S. 337, 79 Hun 612; People 
v. Jordan, 172 Cal. 391, 156 P. 451, 454. 

The art or act of recognizing the presence of 
disease from its symptoms, and deciding as to its 
character, also the decision reached, for deter­
mination of type or condition through case or 
specimen study or conclusion arrived at through 
critical perception or scrutiny. A "clinical diag­
nosis" is one made from a study of the symptoms 
only, and a "physical diagnosis" is one made by 
means of physical measure, such as palpation 
and inspection. Williams v. Elias, 140 Neb. 656, 
1 N.W.2d 121, 123. 

DIAGONAL, n. A right line drawn from the one 
angle to another not adjacent of a figure of four 
or more sides and dividing it into two parts. Sem­
erad v. Dunn County, 35 N.D. 437, 160 N.W. 855, 
858. 

DIAGONAL, adj. Joining two not adjacent an­
gles of a quadrilateral or multilateral figure run-­
ning across from corner to corner; crossing at an 
angle with one of the sides. Semerad v. Dunn­
County, 35 N.D. 437, 160 N.W. 855, 858. 

DIALECTICS. That branch of logic which teach· 
es the rules and modes of reasoning. 

DIALLAGE. A rhetorical figure in which argu· 
ments are placed in various points of view, and 
then turned to one point. Enc.Lond. 

DIALOGUS DE SCACCARIO. Dialogue of or 
about the exchequer. An ancient treatise on 
the court of exchequer, attributed by some to Ger· 
v�se of Tilbury, by others to Richard Fitz Nigel, 
bIShop of London in the reign of Richard I. It 
is quoted by Lord Coke under the name of Ock­
ham . . Crabb, Eng. Law, 71. 

DIANATIC. A logical reasoning in a progres­
sive manner, proceeding from one subject to an­
other. Enc. Lond. 

DIARIUM. Daily food, or as much as will suf­
fice for the day. Du Cange. 

DIATHERMY. Heat treatment by electricity. 
Biener v. St. Louis Public Service Co., Mo.App., 
160 S.W.2d 780, 788. 

DIATIM. In old records_ Daily ; every day ; 
from day to day. Spelman. 

DICA. In old English law. A tally for accounts, 
by number of cuts, ( taillees, ) marks, or notches. 
Cowell. See TaUia ; Tally. 

DICAST. An officer in ancient Greece answering 
in some respects to our j uryman, but combining, 
on trials had before them, the functions of both 
j udge and j ury. The dicasts sat together in num­
bers varying, according to the importance of the 
case, from one to five hundred. 

DICE. Small cubes of bone or ivory, marked with 
figures or devices on their several sides, used in 
playing certain games of chance. ' See Wetmore 
v. State, 55 Ala. 198. 

DICTA. Opinions of a j udge which do not em­
body the resolution or determination of the court. 
Deer Island Fish & Oyster Co. v. First Nat. Bank, 
166 Miss. 162, 146 So. 116, 119. See Dictum. 

DICTATE. To order or instruct what is to be 
said or written. To pronounce, word by word, 
what is meant to be written by another. Hamil­
ton v. Hamilton, 6 Mart., N.S., La., 143. See Dic­
tation. 

DICTATION. In Louisiana, this term is used in 
a technical sense, and means to pronounce orally 
what is destined to be written at the same time 
by another. It is used in reference to nuncupative 
wills. Prendergast v. Prendergast, 16 La.Ann. 
220, 79 Am.Dec. 575. The dictation of a will re­
fers to the substance, and not the style, and it is 
sufficient if the will, as written, conveys the iden­
tity of thought expressed by the testator, though 
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not the identity of words used by him. Succes· 
sion of Beattie, 163 La. 831, 112 So. 802, 803. 

DICTATOR. A magistrate invested with unlimit· 
ed power, and created in times of national distress 
and peril. Among the Romans, he continued in 
office for six months only, and had unlimited pow­
er and authority over both the property and lives 
of the citizens. 

One in whom supreme authority in any line is 
invested, one who rules as dictator, and one who 
prescribes for others authoritatively. Houston 
Printing Co. v. Hunter, Tex.Civ.App., 105 S.W.2d 
312, 317. 

DICTATORSHIP OF PROLETARIAT. The class 
power of the revolutionary proletariat ( unskilled 
laborers without property) arising upon destruc­
tion of the state. People v. Gitlow, 234 N.Y. 132, 
136 N.E. 317, 322. 

DICTORES. Arbitrators. 

DICTUM. 

In General 

A statement, remark, or observation. Gratis 
dictum; a gratuitous or voluntary representation ; 
one which a party is not bound to make. 2 Kent, 
Comm. 486. Simplex dictum ; a mere assertion ; 
an assertion without proof. Bract. fol. 320. 

The word is generally used as an abbreviated 
form of obiter dictum, "a remark by the way ;" 
that is ,  an observation or remark made by a judge 
in pronouncing an opinion upon a cause, con­
cerning some rule, principle, or application of law, 
or the solution of a question suggested by the 
case at bar, but not necessarily involved in the 
case or essential to its determination ;  any state· 
ment of the law enunciated by the court merely 
by way of illustration, argument, analogy, or sug· 
gestion. See Railroad Co. v. Schutte, 103 U.S. 
118, 143, 26 L.Ed. 327 ; City of Lincoln v. Steffens­
meyer, 134 Neb. 613, 279 N.W. 272, 119 A.L.R. 
914 ; Deer Island Fish & Oyster Co. v. First Nat. 
Bank, 166 Miss. 162, 146 So. 116, 119. 

Statements and comments in an opinion con· 
cerning some rule of law or legal proposition not 
necessarily involved nor essential to determination 
of the case in hand are obiter dicta, and lack the 
force of an adjudication. Wheeler v. Wilkin, 98 
Colo. 568 ; 58 P.2d 1223, 1226 ; Roquemore v. Sov· 
ereign Camp, W.O.W., 226 Ala. 279, 146 So. 619, 
622. 

Dicta are opinions of a judge which do not embody the 
resolution or determination of the court, and made without 
argument, or full consideration of the point, are not the 
professed deliberate determinations of the j udge himself. 
Obiter dicta are such opinions uttered by the way, not 
upon the point or question pending, as i f  turning aside for 
the time from the main topic of the case to collateral sub­
jects. Rohrbach v. Insurance Co. , 62 N. Y. 47, 58, 20 Am. 
Rep. 451. 

In Old English Law 
Dictum meant an arbitrament, or the award of 

arbitrators. 

DIES 

In French taw 
The report of a j udgment made by one of the 

. judges who has given it. Poth.Proc.Civil, pt. 1, c. 
5, art. 2. 

DICTUM DE KENILWORTH. The edict or dec­
laration of Kenilworth. An edict or award be­
tween King Henry III. and all the barons and 
others who had been in arms against him ; and 
so called because it was made at Kenilworth Cas­
tle in Warwickshire, in the fifty-first year of his 
reign, containing a composition of five years' rent 
for the lands and estates of those who had for­
feited them in that rebellion. Blount ;  2 Reeve, 
Eng.Law, 62. 

DIE, v. To expire ; cease to live ; the equivalent 
to the phrase "lose his life." Hershey v. Agnew, 
83 Colo. 89, 262 P. 526, 528. 

DIE, n. A mold. Cole v. United States, C.C.A. 
Colo., 269 F. 250, 251. 

DIE WITHOUT ISSUE. See Dying Without Issue. 

DIEI DICTIO. Lat. In Roman law. This name 
was given to a notice promulgated by a magistrate 
of his intention to present an impeachment against 
a citizen before the people, specifying the day 
appointed, the name of the accused, and the crime 
charged. 

DIEM CLAUS IT EXTREMUM. (Lat. He has 
closed his last daY,-died. ) A writ which formerly 
lay on the death of a tenant in capite, to ascer­
tain the lands of which he died seised, and reo 
claim them into the king's hands. It was direct­
ed to the king's escheators. Fitzh.Nat.Brev. 251 ,  
K; 2 Reeve, Eng.Law, 327. 

A writ awarded out of the exchequer after the 
death of a crown debtor, the sheriff being com­
manded by it to inquire by a j ury when and where 
the crown debtor died, and what chattels, debts, 
and lands he had at the time of his decease, and 
to take and seize them into the crown's hands. 4 
Steph.Comm. 47, 48. 
DIES. Lat. A day ; days. Days for appearance 
in court. Provisions or maintenance for a day. 
The king's rents were anciently reserved by so 
many days' provisions. Spelman ; Cowell ; Blount. 

DIES A QUO. (The day from Which.) In the 
civil law. The day from which a transaction be­
gins ; the commencement of it ; the conclusion be­
ing the dies ad quem. Mackeld.Rom.Law, § 185. 

DIES AMORIS. A day of favor. The name given 
to the appearance day of the term on the fourth 
day, or quarto die post. It was the day given by 
the favor and indulgence of the court to the de­
fendant for his appearance, when all parties ap­
peared in court, and had their appearance record­
ed by the proper officer. Wharton. 

DIES CEDIT. The day begins ; dies venit, the 
day has come. Two expressions in Roman law 
which signify the vesting or fixing of an interest, 
and the interest becoming a present one. San­
dars' Just.Inst. (5th Ed.) 225, 232. 
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DIES 

DIES COMMUNES IN BANCO. Regular days for 
appearance in court ; called, also "common re­
turn-days." 2 Reeve, Eng.Law, 57. 

DIES DATUS. A day given or allowed, (to a de­
fendant in an action; )  amounting to a continu­
ance. But the name was appropriate only to a 
continuance before a declaration filed ; if after­
wards allowed, it was called an "imparlance." 

DIES DATUS IN BANCO. A day given in the 
bench, ( or court of common pleas. ) Bract. fols. 
257b, 361. A day given in bank, as distinguished 
from a day at nisi prius. Co.Litt. 135. 

DIES DATUS PARTIBUS. A day given to the 
parties to an action ; an adjournment or continu­
ance. Crabb, Eng.Law, 217. 

DIES DATUS PRECE PARTIUM. A day given on 
the prayer of the parties. Bract. fol. 358 ; Gilb. 
Comm.Pl. 41 ; 2 Reeve, Eng.Law, 60. 

DIES DOMINICUS. The Lord's day; Sunday. 

Dies dominicus non est juridicus. Sunday is not 
a court day, or day for j udicial proceedings, or 
legal purposes. Co.Litt. 135a ; Noy, Max. 2 ;  Wing. 
Max. 7, max. 5; Broom, Max. 21. 

DIES EXCRESCENS. In old English law. The 
added or increasing day in leap year. Bract. fols. 
359, 359b. 

DIES F ASTI. In Roman law. Days on which 
the courts were open, and j ustice could be legally 
administered ; days on .which it was lawful for 
the prretor to pronounce (fari) the three words, 
"do," "dico," "addico." Mackeld.Rom.Law, § .  39, 
and note ; 3 Bl.Comm. 424, note ; Calvin. Hence 
called "triverbial days," answering to the dies juri­
dici of the English law. 

DIES FERIATL In the civil law. Holidays. Dig. 
2, 12, 2, 9. 

DIES GRATllE. In old English practice. A day 
of grace, courtesy, or favor. Co.Litt. 134b. The 
quarto die post was sometimes so called. Id. 135a. 

Dies inceptus pro compJeto habetur. A day be­
gun is held as complete. 

Dies incertus pro conditione habetur. An uncer­
tain day is held as a condition. 

DIES INTERCISI. In Roman law. Divided days ; 
days on which the courts were open for a part of 
the day. Calvin. 

DIES JURIDICl)S. A lawful day for the transac­
tion of j udicial or court business ; a day on which 
the courts are or may be open for the transaction 
of business. Didsbury v. Van Tassell, 56 Hun, 423, 
10 N.Y.Supp. 32. 

DIES LEGITIMUS. In the civil and old English 
law. A lawful or law day; a term day ; a day of 
appearance. 

nually held on the marches or borders to adj ust 
their differences and preserve peace. 

DIES NEFASTI. In Roman law. Days on which 
the courts were closed, and it was unlawful to 
administer j ustice ; answering to the dies non 
juridici of the English law. Mackeld.Rom.Law, § 
39, note. 

DIES NON. An abbreviation of Dies non juridi­
cus, (q. v.) .  

DIES NON JURIDICUS. I n  practice. A day not 
j uridical ; not a court day. A day on which courts 
are not open for business, such as Sup-days and 
some holidays. Havens v. Stiles, 8 Idaho, 250, 67 
P. 921, 56 L.R.A. 736, 101 Am.St.Rep. 195. 

DIES PACIS. ( Days of peace.) The year was 
formerly divided into the days of the peace of the 
church and the days of the peace of the king, in­
cluding in the two divisions all the days of the 
year. Crabb, Eng.Law, 35. 

DIES SOLARIS. In old English law. A solar 
day, as distinguished from what was called "dies 
lunaris," ( a  lUnar day ; )  both composing an arti­
ficial day. Bract. fol. 264. See Day. 

DIES SOLIS. In the civil and old English law. 
Sunday, ( literally, the day of the sun. ) See Cod. 
3, 12, 7. 

DIES UTILES. Juridical days ; useful or avail­
able days. A term of the Roman law, used to des­
ignate those especial days occurring within the 
limits of a prescribed period of time upon which it 
was lawful, or possible, to do a specific act. 

DIET. A general legislative assembly is some­
times so called on the continent of Europe. 

In Scotch Practice 
The sitting of a court. An appearance day. A 

day fixed for the trial of a criminal cause. A crim­
inal cause as prepared for trial. 

DIETA. A day's journey ; a day's work ; a day's 
expenses. 

DIETS OF COMPEARANCE. In Scotch law. The 
days within which parties in civil and criminal 
prosecutions are cited to appear. Bell. 

DIEU ET MON DROIT. Fr. God and my right. 
The motto of the royal arms of England, first as­
sumed by Richard I. 

DIEU SON ACTE. L. Fr. In old law. God :n:is 
act ; God's act. An event beyond hUman foresight 
or control. Termes de la Ley. 

DIFF ACERE. To destroy ; to disfigure or deface. 

DIFFERENCE. In an agreement for submission 
to arbitration, a disagreement or dispute. Fravert 
v. Fesler, 11 Colo.App. 387, 53 Pac. 288 ; Pioneer 
Mfg. Co. v. Phrenix Assur. Co., 106 N.C. 28, 10 S.E. 
1057. 

DIES MARCHllE. In old English law. The day As respects contract specifications or material 
of meeting of English and Scotc.h, which was an- described therein, a state of being unlike. Mc-
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Garry Contracting Co. v. Board of Education of 
City of New York, 284 N.Y. 218, 30 N.E.2d 482. 

In mathematics, the magnitude or quantity by 
which one magnitude or quantity differs from an­
other of the same kind ; the remainder left after 
subtracting the one from the other. Riley Stoker 
Corporation v. Jeffrey Mfg. Co., 62 Ohio App. 199, 
23 N.E.2d 519, 522. 

Difficile est ut unus homo vicem duorum sus­
tineat. 4 Coke, 118. It is difficult that one man 
should sustain the place of two. 

DIFFICULT. For the meaning of the phrase 
"difficult and extraordinary case," as used in New 
Yorl\ statutes and practice, see Standard Trust 
Co. v. New York, etc., R. Co., 178 N.Y. 407, 70 N.E. 
925 ; Realty Associates v. Packard Motor Car Co. 
of New York, 119 Misc. 292, 196 N.Y.S. 198, 200 ; 
Cohen v. Texas Co., D.C.N.Y., 23 F.2d 128, 129. 

DIFFORCIARE. In old English law. To deny, 
or keep from one. Difforciare rectum, to deny 
justice to any one, after having been required to 
do it. 

DIFFUSE. To spread widely; scatter ; disperse. 
Ex parte Hinkelman, 183 Cal. 392, 191 P. 682, 683, 
11 A.L.R. 1222. 

DIGAMA, or DIGAMY. Second marriage ; mar­
riage to a second wife after the death of the first, 
as "bigamy," in law, is having two wives at once. 
Originally, a man who married a widow, or mar­
ried again after the death of his wife, was said 
to be guilty of bigamy. Co.Litt. 40b, note. 

DIGEST. A collection or compilation, embodying 
the chief matter of numerous books in one, dis­
posed under proper heads or titles, and usually by 
an alphabetical arrangement, for facility in ref­
erence. 

As a legal term, "digest" is to be distinguished from 
"abridgment. " The latter is a summary or epitome of the 
contents of a single work, in which , as a rule, the original 
order or sequence of parts is preserved, and in which the 
principal labor of the compiler is in the matter of consoli­
dation. A digest is wider in its scope ; is made up of 
quotations or paraphrased passages ; and has its own sys­
tem of classification and arrangement. An "index" mere­
ly points out the places where particular matters may be 
found, without purporting to give such matters in extenso. 
A "treatise" or "commentary" is  not a compilation, but an 
original composition, though it may include quotations and 
excerpts. 

A reference to the "Digest," o"r "Dig.," is always 
understood to designate the Digest ( or Pandects) 
of the Justinian collection ; that being the digest 
par eminence, and the authoritative compilation 
of the Roman law. 

The American Digest System embraces the Cen­
tury, First, Second, Third, Fourth Decennials, and 
General Digest. It covers the decisions of all 
American courts of last resort, State and Federal, 
from 1658 to date, under one uniform classifica­
tion. The First Decennial, Second Decennial, 
Third Decennial, Fourth Decennial and General 
Digest, are Key-Numbered. There are also the 
United States Supreme Court Digest, covering all 
cases in that court, and the Federal Digest, cov-

DILAPIDATION 

ering the Federal Reporter, Federal Supplement 
and the Supreme Court Reporter. 

DIGESTA. Digests. One of the titles of the Pan­
dects of Justinian. Inst. Prrem, § 4. Bracton 
uses the singular, "Digestum." Bract. fol. 19. 

DIGESTS. The ordinary name of the Pandects of 
Justinian, which are now usually cited by the ab­
breviation "Dig." instead of "Ff.," as formerly . .  
Sometimes called "Digest," in  the singular. 

DIGGING. Has been held as synonymous with 
"excavating," and not confined to the removal of 
earth. Sherman v. New York, 1 N.Y. 316. 

DIGNITARY. In canon law. A person holding an 
ecclesiastical benefice or dignity, which gave him 
some pre-eminence above mere priests and canons. 
To this class exclusively belonged all bishops, 
deans, archdeacons, etc. ; but it now includes all 
the prebendaries and canons of the church. 
Brande. 

DIGNITY. In English law. An honor; a title, 
station, or distinction of honor. Dignities are a 
species of incorporeal hereditaments, in which a 
person may have a property or estate. 2 Bl.Comm. 
37 ; 1 BI.Comm. 396 ; 1 Crabb, Real Prop. 468, et 
seq. 

DIJUDICATION. Judicial decision or determina­
tion. 

DffiE. A bank, as of earth, thrown up to form a 
barrier, line of demarcation, or the like ; especially 
an embankment to prevent inundation. Parker v. 
Department of Labor and Industries, 14 Wash.2d 
481, 128 P.2d 497, 500. 

DIKING. Leveling land in arid regions, pctrticu­
larly sagebrush land. An essential operation in 
the conversion of such land into farms or or­
chards. Craig v. Crystal Realty Co., 89 Or. 25, 173 
P. 322, 325. 

DILACION. In Spanish law. A space of time 
granted to a party to a suit in which to answer a 
demand or produce evidence of a disputed fact. 

DILAPIDATION. A species of ecclesiastical 
waste which occurs whenever the incumbent suf­
fers any edifices of his ecclesiastical living to go to 
ruin or decay. It is either voluntary, by pulling 
down, or permissive, by suffering the church, 
parsonage-houses, and other buildings thereunto 
belonging, to decay. And the remedy for either 
lies either in the spiritual court, where the canon 
law prevails, or in the courts of common law. It 
is also held to be good cause of deprivation if the 
bishop, parson, or other ecclesiastical person dilap­
idates buildings or cuts down timber growing on 
the patrimony of the church, unless for necessary 
repairs ; and that a writ of prohibition will also 
lie against him in the common-law courts. 3 Bl. 
Comm. 91. 

The term is also used, in the law of landlord and 
tenant, to signify the neglect of necessary reo 
pairs to a building, or suffering it to fall into a 
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DILAPIDATION 

state of decay, or the pulling down of the building 
or any part of it. Wall Estate Co. v. Standard 
Box Co., 20 Cal.App. 311, 128 P.- 1020, 1021. 

Dilationes in lege sunt odiosre. Delays in law 
are odious. Branch, Princ. 

DILATORY. Tending or intended to cause delay 
or to gain time or to put off a decision. 

DILATORY DEFENSE. In chancery practice. 
One the object of which is to dismiss, suspend, 
or obstruct the suit, without touching the merits, 
until the impediment or obstacle insisted on shall 
be removed. 3 Bl.Comm. 301, 302. 

DILATORY EXCEPTIONS are such as do not 
tend to defeat the action, but only to retard its 
progress. 

DILATORY PLEAS. A class of defenses at com­
mon law, founded on some matter of fact not con­
nected with the merits of the case, but such as 
might exist without impeaching the right of action 
itself. They were either pleas to the jurisdiction, 
showing that, by reason of some matter therein 
stated, the case was not within the jurisdiction 
of the court ; or pleas in suspension, showing some 
matter of temporary incapacity to proceed with 
the suit ; or pleas in abatement, showing some 
matter for abatement or quashing the declaration. 
3 Steph.Comm. 576. Parks V. McClellan, 44 N.J. 
Law, 513, 558 ;  Shaw v. Southern Ry. Co., 17 Ga. 
App. 78, 86 S.E. 95. 

DILIGENCE. Prudence ; vigilant activity; at­
tentiveness ; or care, of which there are infinite 
shades, from the slightest momentary thought to 
the most vigilant anxiety. Pe()ple v. Hewitt, 78 
Cal.App. 426, 248 P. 1021, 1024. The law recog­
nizes only three degrees of diligence : (1 )  Com­
mon or ordinary, which men, in general, exert 
in respect of their own concerns ; the standard is 
necessarily variable with respect to the facts, al­
though it may be uniform with respect to the 
principle. (2)  High or great, which is extraor­
dinary diligence, or that which very prudent per­
sons take of their own concerns. (3)  Low or 
slight, which is that which persons of less than 
common prudence, or indeed of no prudence at 
all, take of their own concerns. Brown & Flowers 
V. Central of Georgia Ry. Co., 197 Ala. 71, 72 So. 
366, 367. 

The civil law is in perfect conformity with the 
common law. It lays down three degrees of dili­
gence,-ordinary, ( diligentia ; )  extraordinary, 
(exactissima diligentia ; )  slight, ( levissima diligen­
tia. ) Story, Bailm. 19. 

There may be a high degree of dilIgence, a common de­
gree of diligence, and a slight degree of diligence, with 
their corresponding degrees of negligence, and these can 
be clearly enough defined for all practical purposes, and, 
with a view to the business of life, seem to be all that are 
really necessary. Common or ordinary diligence is that 
degree of diligence which men in general exercise in re­
spect to their own concerns ; high or great diligence is of 
course extraordinary diligence, or that which very prudent 
persons take of their own concerns ; and low or slight dili­
gence is that which persons of less than common prudence, 
or indeed of any prudence at all, take of their own con-
cerns. 

Ordinary negligence is the want of ordinary diligence; 
slight, or less than ordinary, negligence is the want of 
great d i l igence ; and gross or more than ordinary n egli­
gence is the want of slight diligence. Railroad Co. v. Rol­
lins, 5 Kan. 180. 

In Scotch Law and Practice 
Process of law, by which persons, lands, or ef­

fects are seized in execution or in security for 
debt. Ersk. Inst. 2, 11, 1. Brande. Process for 
enforcing the attendance of witnesses, or the pro­
duction of writings. Ersk. Inst. 4, 1, 71. 

Other Classifications and Compound Terms 

-Due diligence. Such a measure of prudence, ac­
tivity, or assiduity, as is properly to be expected 
from, and ordinarily exercised by, a reasonable 
and prudent man under the particular circum­
stances ; not measured by any absolute standard, 
but depending on the relative facts of the special 
case. Perry V. Cedar Falls, 87 Iowa, 315, 54 N.W. 
225. 

-Extraordinary diligence. That extreme meas­
ure of care and caution which persons of unusual 
prudence and circumspection use for securing and 
preserving their Own property or rights. Rail­
road Co. v. Huggins, 89 Ga. 494, 15 S.E. 848; Rail­
road CO. V. White, 88 Ga. 805, 15 S.E. 802. 

-Great diligence. Such a measure of care, pru­
dence, and assiduity as persons of unusual pru­
dence and discretion exercise in regard to any and 
all of their own affairs, or such as persons of or­
dinary prudence exercise in regard to very im­
portant affairs of their own. Litchfield v. White, 
7 N.Y. 438, 57 Am.Dec. 534. 

-High diligence. The same as great diligence. 

-Low diligence. The same as slight diligence. 

-Necessary diligence. That degree of diligence 
which a person placed in a particular situation 
must exercise in order to entitle him to the pro- . 
tection of the law in respect to rights or claims 
growing out of that situation, or to avoid being 
left without redress on account of his own cul­
pable carelessness or negligence. Garahy v. Bay­
ley, 25 Tex.Supp. 302 ; Sanderson v. Brown, 57 
Me. 312. 

-Ordinary diligence is that degree of care which 
men of common prudence generally exercise in 
their affairs, in the country and the age in which 
they live. Zell V. Dunkle, 156 Pa. 353, 27 A. 38. 

-Reasonable diligence. A fair, proper and due 
degree of care and activity, measured with refer­
ence to the particular circumstances ; such dili­
gence, care, or attention as might be expected 
from a man of ordinary prudence and activity. 
Ford V. Engleman, 118 Va. 89, 86 S.E. 852, 855. 

-Special diligence. The measure of diligence 
and skill exercised by a good business man in his 
particular specialty, which must be commensurate 
with the duty to be performed and the individual 
circurpstances of the case; not merely the diU-
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gence of an ordinary person or non-specialist. 
Brady v. Jefferson, 5 Houst. (Del.) 79. 

DILIGENT. Attentive and persistent in doing a 
thing ; 'steadily applied ; active ; sedulous ; labori­
ous ; unremitting ; untiring. People v. Mancuso, 
255 N.Y. 463, 175 N.E. 177, 179, 76 A.L.R. 514. 

DILIGIATUS. (Fr. De lege ejectus, Lat.) Out­
lawed. 
DILLIGROUT. In old English law. Pottage for­
merly made for the king's table on the coronation 
day. There was a tenure in serjeantry, by which 
lands were held of the king by the service of find­
ing this pottage at that solemnity. 
DIME. A copper�nickel clad (formerly silver) coin 
of the United States, of the value of ten cents, or 
one-tenth of the dollar. 
DIMIDIA, DIMIDIUM, DIMIDIDS. Half; a half ; 
the half. 
DIr\UDIETAS.

- The moiety or half of a thing. 

DIMINISHED RESPONSIBILITY DOCTRINE. · 
A misnomer for doctrine under which proof of 
mental derangement short of insanity is submitted 
as evidence of lack of deliberate or premeditated 
design. State v. Franco, 347 P.2d 312, 314, 66 N.M . . 

289, 78 A.L.R.2d 908. 

DIMINUTIO. In the civil law. Diminution ; a 
taking away ; loss or deprivation. Diminutio cap­
itis, loss of status or condition. See CapitiS Dim-
inutio. 
DIMINUTION� · ·  

-incorI;pleteness. · ·  -A-word- sfgnlfy- < 
ing that the record sent up from an inferior to a 
superior court for review is incomplete, or not 
fully certified. In such case the party may sug­
gest a "diminution of the record," which may be 
rectified by a certiorari. 2 Tidd, Pro 1109 ; Stepp 
V. Stepp, 195 Ga. 595, 25 S.E.2d 6, 8. 

DIMISI. In old conveyancing. I have demised. 
Dimisi, concessi, et ad firmam tradidi, have de­
mised, granted, and to farm let. The usual words 
of operation in a lease. 2 Bl.Comm. 317, 318. 

DIMISIT. In old conveyancing. [He] has de· 
mised. See Dimisi. 

DIMISSORIlE LITTERlE. In the civil law. Let­
ters dimissory or dismissory, commonly called 
"apostles," (quce vulgo apostoli dicuntur.) Dig. 50, 
16, 106. See Apostoli, Apostles. 

DIMISSORY LETTERS. Where a candidate for 
holy orders has a title of ordination in one dio­
cese in England, and is to be ordained in another, 
the bishop of the former diocese gives letters di­
missory to the bishop of the latter to enable him 
to ordain the candidate. Holthouse. 

DINARCHY. A government of two persons. 

DINERO. 

In Roman Law 
A civil division of the Roman empire embracing 

several provinces. Calvin. 

DIPLOMACY 

In Spanish Law 
Money . . Dinero contado, money counted. 

White, New Recop. b. 2, tit. 13, c. 1, § L 

DIOCESAN. Belonging to a diocese ; a bishop, as 
he stands related to his own clergy or :flock. 

DIOCESAN COURTS. In English law. The con­
sistorial courts of each diocese, exercising general 
jurisdiction of all matters arising locally within 
their respective limits, with the exception of places 
subject to peculiar j urisdiction ; deciding all mat­
ters of spiritual discipline,-suspending or depriv­
ing clergymen,-and administering the other 
branches of the ecclesiastical law. 2 Steph.Com. 
672. 

DIOCESAN MISSION. A mission which does 
missionary work in singlQ diocese. Domestic & 
Foreign Missionary Soc. v. Crippled Children's 
Hospital, 163 Va. 114, 176 S.E. 193. 

DIOCESE. The territorial extent of a bishop's ju­
risdiction. The circuit of every bishop's jurisdic­
tion. Co. Litt. 94; 1 Bl.Comm. 111. 

DIOICHIA. The district over which a bishop ex· 
ercised his spiritual functions. 

DIP, v. To immerse for a short time in any liq­
uid ; to place in fluid and withdraw again ; the act 
of dipping or immersing ; a plunge ; a brief bath, 
as the dip of the oars ; a dip in the sea. Standard 
Dictionary, "dip." Covington County v. Picker· 
ing, 123 Miss. 20, 85 So. 114, 115. 

DIP, n. In mining law. The line of declination 
of strata ; the angle which measures the deviation 
of a mineralized vein or lode from the vertical 
plane ; the slope or slant of a vein, away from the 
perpendicular, as it goes downward into the earth ; 
distinguished from the "strike" of the vein, which 
is its extension in the horizontal plane, or its 
lengthwise trend or course with reference to the 
points of the compass. King v. Mining Co., 9 
Mont. 543, 24 P. 200 . 

In Animal Husbandry 

A liquid preparation into which infected animals 
may be plunged for eradication of fever ticks, or 
other sanitary or medical purposes. Ungles-Hog­
gette Mfg. Co. v. Farmers' Hog & Cattle Powder 
Co., C.C.A.Neb., 232 F. 116, 117. 

DIPLOMA. In the civil law. A royal charter ; 
letters patent granted by a prince or sovereign. 
Calvin. 

An instrument given by colleges and societies on 
the conferring of any degrees. State v. Gregory, 
83 Mo. 130, 53 Am.Rep. 565. 

A license grant�d to a physician, etc., to prac­
tice his art or profession. See Brooks v. State, 88 
Ala. 122, 6 So. 902. 

DIPLOMACY. The science .which treats of the 
relations and interests of nations with nations. 
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DIPLOMACY 

Negotiation or intercourse between nations 
through their representatives. The rules, cus· 
toms, and privileges of representatives at foreign 
courts. 

DIPLOMATIC AGENT. In international law. A 
general name for all classes of persons charged 
with the negotiation, transaction, or superintend· 
ence of the diplomatic business of one nation at 
the court uf another. See Rev.St.U.S. § 1674 (22 
USCA §§ 40, 51) .  

DIPLOMATICS. The science of diplomas, or of 
ancient writings and documents ; the art of judg­
ing of ancient charters, public documents, dip· 
lomas, etc., and discriminating the true from the 
false. Webster. 

DIPPING. The practice of taking snuff by rub· 
bing teeth or gums with stick or brush dipped in 
snuff. Federal Trade Commission v. American 
Snuff Co., C.C.A., 38 F.2d 547, 550. 

DIPSOMANIA. In medical jurisprudence. A 
mental disease characterized by an uncontrollable 
desire for intoxicating drinks. An irresistible im· 
pulse to indulge in intoxication, either by alcohol 
or other drugs. Ballard v. State, 19 Neb. 614, 28 
N.W. 271 ; State v. Wallace, 170 Or. 60, 131 P.2d 
222, 223. 

DIPSOMANIAC. A person subject to dipsoman· 
ia. One who has an irresistible desire for alco· 
holic liquors. Taylor v. Koenigstein, 128 Neb. 809, 
260 N.W. 544. See Insanity. 

DIPTYCHA. Diptychs ; tablets of wood, metal, 
or other substance, used among the Romans for 
the purpose of writing, and folded like a book of 
two leaves. The diptychs of antiquity were es· 
pecially employed for public registers. They were 
used in the Greek, and afterwards in the Roman, 
church, as registers of the names of those for 
whom supplication was to be made, and are rank· 
ed among the earliest monastic records. Burrill. 

DIRECT, v. To point to ; guide ; order ; com· 
mand ; instruct. In re Durkee's Estate, 47 N.Y.S. 
2d 721, 725, 726, 183 Misc. 382. 

To advise ; suggest ; request. Bowden v. Cum· 
berland County, 123 Me. 359, 123 A. 166, 168. 

To assume the role of a director, one whose di· 
rections are binding. Gentle v. Frederick, 234 
Ala. 184, 174 So. 606, 607. 

DIRECT, adj. Immediate ; proximate ; by the 
shortest course ; without circuity ; operating by 
an immediate connection or relation, instead of 
operating through a medium ; the opposite of in· 
direct. Trexler Lumber Co. v. Allemannia Fire 
Ins. Co. of Pittsburgh, 289 Pa. 13, 136 A. 856, 858 ; 
Western Assur. Co. v. Hann, 201 Ala. 376, 78 So. 
232, 234 ; Carter v. Carter Coal Co., App.D.C., 298 
U.S. 238, 56 S.Ct. 855, 80 L.Ed. 1160. 

In the usual or natural course or line ; immedi· 
ately upwards or downwards ; as distinguished 
from that which is out of the line, or on the side 
of it; the opposite of collateral,. 

In the usual or regular course or order, as dis· 
tinguish�d from that which diverts, interrupts, or 
opposes ; the opposite of cross or contrary. 

Without any intervening medium, agency or in­
fluence ; unconditional. General Finance Co. v. 
Powell, 118 P.2d 751, 753, 112 Mont. 535. 

DIRECT ATTACK. A direct attack on a judg· 
ment or decree is an attempt, for sufficient cause, 
to have it anrlulled, reversed, vacated, corrected, 
declared void, or enjoined, in a proceeding institut· 
ed for that specific purpose, such as an appeal, 
writ of error, bill of review, or injunction to reo 
strain its execution ; distinguished from a collat· 
eral attack, which is an attempt to impeach the 
validity or binding force of the judgment or decree 
as a side issue or in a proceeding instituted for 
some other purpose. Morrill v. Morrill, 20 Or. 96, 
25 P. 362 ; In re Melgaard's Will, 200 Minn. 493, 
74 N.W. 641, 649. A direct attack on a j udicial 
proceeding is an attempt to void or correct it in 
some manner provided by law. 

DIRECT CAUSE. The active, efficient cause that 
sets in motion a train of events which brings about 
a result without , the intervention of any force 
started and working actively from a new and in· 
dependent source. Anderson v. Steinle, 289 Ill. 
App. 167, 6 N.E.2d 879. See, Cause. 

DIRECT EVIDENCE. Is that means of proof 
which tends to show the existence of a fact in 
question, without the intervention of the proof 
of any other fact, and is distinguished from cir· 
cumstantial evidence, which is often called "in· 
direct." See Brown ; State v. Calder, 23 Mont. 504, 
59 P. 903. 

Direct evidence means evidence which In the first in­
stance applies directly to the factum probandum, or which 
immediately points to a question at issue, or is evidence 
of the precise fact in issue and on trial by witnesses who 
can testify that they saw the acts done or heard the words 
spoken which constituted the precise fact to be proved. 
Garner v. New Jersey Fidelity & Plate Glass Ins. Co. , Mo. 
App. , 200 S.W. 448, Greenl.Ev. § 13 ; 1 Stark, Ev. 19 ; 
Tayl, Ex. 84. 

Proof of facts by witnesses who saw acts done or heard 
words spoken. Texas & N. O. R. CO. V. Warden, 125 Tex. 
193, 78 S. W.2d 164, 167, 125 Tex. 193. 

DIRECT EXAIUINATION. In practice. The first 
interrogation or examination of a witness, on the 
merits, by the party on whose behalf he is called. 

This is to be distinguished from an examination in pais, 
or on the voir dire, which is merely preliminary, and is 
had when the competency of the witness is challenged ; 
from the cross-examination, which is conducted by ' the 
adverse party : and from the redirect examination which 
follows the cross-examination, and is had by the party who 
first examined the witness. 

DIRECT INJURY. A wrong which directly reo 
sults in the violation of a legal right and which 
must exist to permit a court to determine the 
constitutionality of an act of Congress. Wallace 
v. Ganley, 95 F.2d 364, 366, 68 App.D.C. 235. 

DIRECT INTEREST. A direct interest, such as 
would render the interested party incompetent to 
testify in regard to the matter, is an interest which 
is certain, and not contingent or doubtful. Rine 
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v. Rine, 100 Neb. 225, 158 N.W. 941, 943. A mat­
ter which is dependent alone on the successful 
prosecution of an execution cannot be considered 
as uncertain, or otherwise than direct, in this 
sense. In re Van Alstine's Estate, 26 Utah, 193, 72 
P. 942. 

Direct line. See Descent. 

DIRECT LOSS. One resulting immediately and 
proximately from the occurrence and not remote­
ly from some of the consequences or effects there­
of. Ermentrout v. Insurance Co., 63 Minn. 305, 65 
N.W. 635, 30 L.R.A. 346, 56 Am.St.Rep. 481. See 
Loss. 

DIRECT PAYl\fENT. One which is absolute and 
unconditional as to the time, amount, and the per­
sons by whom and to whom it is to be made. Peo­
ple v. Boylan, C.C.Colo., 25 F. 595 ; Hurd v. McClel­
lan, 14 Colo. 213, 23 P. 792. 

As to direct "Consanguinity," "Contempt," 
"Damages," "Examination," "Interrogatories, "  
"Tax," and "Trust," see those titles. 

DffiECT TAX. One that is imposed directly upon 
property, according to its value. It is generally 
spoken of as a property tax or an ad valorem tax. 
City of De Land v. Florida Public Service Co., 
161 So. 735, 739, 119 Fla. 804. 

Under federal law. One that must be appor­
tioned among the states according to population ; 
a capitation tax, or a tax on real estate. Common­
wealth of Pennsylvania ex reI. Schnader v. Fix, 
D.C.Pa., 9 F.Supp. 272, 276. 

DffiECTION. The act of governing; manage­
ment ; superintendence. Denton v. Yazoo & M. 
V. R. Co., Miss., 284 U.S. 305, 52 S.Ct. 141, 142, 76 
L.Ed. 310. Also the body of persons (called "di­
rectors" )  who are charged with the management 
and administration of a corporation or institution. 

The charge or instruction given by the court 
to a j ury upon a point of law arising or involved 
in the case, to be by them applied to the facts in 
evidence. 

The clause of a bill in equity containing the ad­
dress of the bill to the court. 

That which is imposed by directing ; a guiding 
or authoritative instruction ; order; command. 
State ex reI. Johnson v. Tilley, 137 Neb. 173, 288 N. 
W. 521, 524 ; Hughes v. Van Bruggen, 44 N.M. 
534, 105 P.2d 494, 496. 

The line or course upon which anything is mov­
ing or aimed to move. Ruff v. Federal Tea Co., 
129 Conn. 455, 29 A.2d 441, 442. 

DIRECTLY. In a direct way without anything 
intervening ; not by secondary, but by direct, 
means. Clark v. Warner, 85 Okl. 153, 204 P. 929, 
934 ; Olsen v. Standard Oil Co., 188 Cal. 20, 204 P. 
393, 396. 

DIRECTOR OF THE MINT. An officer having 
the control, management, and superintendence of 
the United States mint and its branches. He is 
appointed by the president, by and with the 
advice and consent of the senate. 

DIRECTORY 

DIRECTOR. One who, Qr that which directs ; as 
one who directs or regulates, guides or orders ; a 
manager or superintendent, or a chief administra­
tive official. State ex info McKittrick v. Bode, 342 
Mo. 162, 113 S.W.2d 805, 808. 

DIRECTORS. Persons appointed or elected ac­
cording to law, authorized to manage and direct 
the affairs of a corporation or company. The 
whole of the directors collectively form the board 
of directors. Jones Min. Co. v. Cardiff Min. Co., 
56 Utah, 449, 191 P. 426, 428. 

DIRECTORY, adj. A provision in a statute, rule 
of procedure, or the like, which is a mere direction 
or instruction of no obligatory force, and involv­
ing no invalidating consequence for its disregard; 
as opposed to an imperative or mandatory provi­
sion, which must be followed. In re Opinion of 
the Justices, 124 Me. 453, 126 A. 354, 363. The 
general rule is that the prescriptions of a statute 
relating to the performance of a public duty are 
so far directory that, though neglect of them may 
be punishable, yet it does not affect the validity 
of the acts done under them, as in the case of a 
statute requiring an officer to prepare and deliver 
a document to another officer on or before a cer­
tain day. And see Pearse V. Morrice, 2 Adol. & 
El. 94 ; Nelms v. Vaughan, 84 Va. 696, 5 S'.E. 704. 

A "directory" provision In a stat.ute Is one, the observ­
ance of which Is not necessary to the validity of the pro­
ceeding to which It relates ; State V. Barnell, 109 Ohio St. 
246, 142 N. R 611, 6] 3 ;  one which leaves it optional with 
the department or otflcer to which It  Is addressed to obey 
or not as he may see fit ; In re Thompson, 94 Neb. 658, 
144 N.W. 243, 244. 

Statutory requisitions are deemed "directory" only when 
they relate to some Immaterial matter where a compliance 
is matter of convenience rather than of substance. This 
mode of getting rid of a statutory provision by calling it 
" directory" is  not only unsat.isfactory, on account of the 
vagueness of the rule itself. but it  is the exercise of a 
dispensing power by the courts, which approaches so near 
legislative discretion that it  ought to be resorted to with 
reluctance, only in extraordinary cases, where great public 
mischief would otherwise ensue, or important private in­
terests demand the application of the rule. Ellis v. Till­
man, 125 Miss. 678, 88 So. 281, 283. 

Directory calls. Those which merely direct the 
neighborhood where the different calls may be 
found, whereas "locative calls" are those which 
serve to fix boundaries. Cates v. Reynolds, 143 
Tenn. 667, 228 S.W. 695, 696. 

Directory statute. Under a general classifica­
tion, statutes are either "mandatory" or "direc­
tory," and, if mandatory, they prescribe, in addi­
tion to requiring the doing of the things specified, 
the result that will follow if they are not done, 
whereas, if directory, their terms are limited to 
what is required to be done. Hudgins v. Moores­
ville Consol. School Dist., 312 Mo. 1, 278 S.W. 769, 
770. A statute is mandatory when the provision 
of the statute is the essence of the thing required 
to be done ; otherwise, when it relates to form and 
manner, and where an act is incident, or after j u­
risdiction acquired, it is directory merely. State 
v. Kozer, 108 Or. 550, 217 P. 827, 832. 

Directory trust. Where, by the terms of a trust, 
the fund is directed to be vested in a particular 
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DffiECTORY 

manner till the period arrives at which it is to be 
appropriated, this is called a "directory trust." It 
is distinguished from a discretionary trust, in 
which the trustee has a discretion as to the man­
agement of the fund. Deaderick v. Cantrell, 10 
Yerg. (Tenn. ) 272, 31 Am.Dec. 576. 

DIRECTORY, n. Book containing names, addres­
ses, and occupations of inhabitants of city. Also 
any list or compilation, usually in book or pamph­
let form, of persons, firms or corporations forming 
some class separate and distinct from others, e. 
g., telephone directory, hotel directory, etc. 
American Travel & Hotel Directory Co. v. Gehring 
Publishing Co., D.C., 4 F.2d 415. 

DffiIBITORES. In Roman law. Officers who dis­
tributed ballots to the people, to be used in voting. 
Tayl. Civil Law, 192. 

DffiIMENT IMPEDIMENTS. In canon law. Ab­
solute bars to marriage, which would make it null 
ab initio. 

DffiT. Filth or excrement ; garden loam ; earth 
or soil, especially when loose ; dust ; garden earth. 
Highley v. Phillips, 176 Md. 463, 5 A.2d 824, 827. 

DISABILITY. The want of legal capability to 
perform an act. Berkin v. Marsh, 18 Mont. 152, 44 
Pac. 528, 56 Am.St.Rep. 565. 

A crippled condition. Kimbrough v. National 
Protective Ins. Ass'n, 225 Mo.App. 913, 35 S.W.2d 
654, 657. 

At the present day, disability is generally used to indi­
cate an incap..J.city for the full enjoyment of ordinary le­
gal rights ; thus married women, persons under age, insane 
persons, and felons convict are said to be under disability. 
Sometimes the term is used in a more limited sense, as 
when it signifies an impediment to marriage, or the re­
straints placed upon clergymen by reason of their spiritual 
avocations. Mozley & Whitley. 

Classification 
Disability is either general or special; the for­

mer when it incapacitates the person for the per­
formance of all legal acts of a general class, or 
giving to them their ordinary legal effect ; the 
latter when it debars him from one specific act. 
State ex reI. Sathre v. Moodie, 258 N.W. 558, 567, 
65 N.D. ·340. Disability is also either personal or 
absolute; the former where it attaches to the 
particular person, and arises out of his status, 
his previous act, or his natural or juridical in­
capacity ; State ex reI. Olson v. Langer, 65 N.D. 
68, 256 N.W. 377 ; the latter where it originates 
with a particular person, but extends also to his 
descendants or successors. Lord de Ie Warre's 
Case, 6 Coke, la ; Avegno v. Schmidt, 5 Sup.Ct. 
487, 113 U.S. 293, 28 L.Ed. 976. Considered with 
special reference to the capacity to contract a 
marriage, disability is either canonical or civil; 
a disability of the former class makes the mar­
riage voidable only, while the latter, in general, 
avoids it entirely. However, it has been held that, 
in the absence of statute, a court does not have j u­
risdiction to annul a marriage for a canonical dis­
ability. D. v. D., 2 Terry 263, 20 A.2d 139, 141. 
The term civil disability is also used as equiva-

lent to legal disability, both these expressions 
meaning disabilities or disqualifications created 
by positive law, as distinguished from physical dis­
abilities. Stieffel v. Valentine Sugars, 188 La. 
1091, 179 So. 6, 15. A physical disability is a dis­
ability or incapacity caused by physical defect or 
infirmity, or bodily imperfection, or mental weak­
ness or alienation ; as .distinguished from civil dis­
ability, which relates to the civil status or con­
dition of the person, and is imposed by the law. 

Absence of competent physical, intellectual, or 
moral powers ; impairment of earning capacity ; 
loss of physical function that reduces efficiency ; 
inability to work. Rorabaugh v. Great Eastern 
Casualty Co., 117 Wash. 7, 200 P.2d 587, 590. 

Temporary Disability 
Temporary, as distinguished from permanent, 

disability is a condition that exists until the in­
j ured employee is as far restored as the permanent 
character of the inj uries will permit. Consolidat­
ed Coal Co. of St. Louis v. Industrial Commission, 
311 Ill. 61, 142 N.E. 498, 500. 

Total Disability 
Total disability to follow insured's usual occu­

pation arises where he is incapacitated from per­
forming any substantial part of his ordinary du­
ties, though still able to perform a few minor du­
ties and be present at his place of business. Fi­
delity & Casualty Co. of New York v. Bynum, 221 
Ky. 450, 298 S.W. 1080, 1082. "Total disability" 
within an accident policy does not mean absolute 
physical disability to transact any business per­
taining to insured's occupation, but disability from 
performing substantial and material duties con­
nected with it. Jacobs v. Loyal Protective Ins. 
Co., 97 Vt. 516, 124 A. 848, 852 ; Brown v. Missouri 
State Life Ins. Co., 136 S.C. 90, 134 S.E. 224-225. 
The term may also apply to any impairment of 
mind or body rendering it impossible for insured 
to follow continuously a substantially gainful oc­
cupation without seriously impairing his health, 
the disability being permanent when of such na­
ture as to render it reasonably certain to continue 
throughout the lifetime of insured. Starnes v. lJ. 
S., D.C.Tex., 13 F.2d 212, 213. See, also, Wholly 
Disabled. 

DISABI ... E. Ordinarily, to take away the ability 
of, to render incapable of proper and effective ac­
tion. Federal Union Life Ins. Co. of Cincinnati, 
Ohio v. Richey's Adm'x, 256 Ky. 262, 75 S.W.2d 
767, 768. 

In the old language of pleading, to disable is to 
take advantage of one's own or another's disabili­
ty. Thus, it is "an express maxim of the common 
law that the party shall not disable himself ; "  
but "this disability t o  disable himself * .. ... is 
personal." 4 Coke, 123b. 

DISABLING STATUTES. These are acts of par­
liament, restraining and regulating the exercise 
of a right or the power of alienation ; the term is  
specially applied to 1 Eliz. c. 19, and similar acts 
restraining the power of ecclesiastical corporations 
to make leases. 
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DISADVOCARE. To deny a thing. 

DISAFFIRM. To repudiate ; to revoke a consent 
once given ; to recall an affirmance. To refuse 
one's subsequent sanction to a former act ; to dis­
claim the intention of being bound by an antece­
dent transaction. 

DISAFFffiMANCE. The repudiation of a former 
transaction. The refusal by one who has the legal 
pOwer to refuse, (as in the case of a voidable con­
tract,) to abide by his former acts, or accept the 
legal consequences of them. It may either be 
"express" ( in words) or "implied" from acts in­
consistent with a recognition of validity of former 
transaction. Ryan v. Morrison, 40 Okl. 49, 135 
P. 1049, 1050. 

DISAFFOREST. To restore to their former condi­
tion lands which have been turned into forests. 
To remove from the operation of the forest laws. 
2 Bl.Comm. 416. 

DISAGREEMENT. Difference of opinion or want 
of uniformity or concurrence of views ; as, a dis­
agreement among the members of a j ury, among 
the j udges of a court, or between arbitrators. Dar­
nell v. Lyon, 85 Tex. 466, 22 S.W. 304. 

In Real Property Law 
The refusal by a grantee, lessee, etc., to accept 

an estate, lease, etc., made to him ; the annulling 
of a thing that had essence before. No estate can 
be vested in a person against his will. Conse­
quently no one can become a grantee, etc., without 
his agreement. The law implies such an agree­
ment until the contrary is shown, but his disagree­
ment renders the grant, etc., inoperative. Whar­
ton. 

DISALT. To disable a person. 

DISALLOW. To refuse to allow, to deny the va­
lidity of, to disown or reject. Stewart v. Yellow­
tail, D.C.Mont., 35 F.Supp. 798, 799. 

DISAPPROPRIATION. In ecclesiastical law. 
This is where the appropriation of a benefice is 
severed, either by the patron presenting a clerk or 
by the corporation which has the appropriation 
being dissolved. 1 Bl.Comm. 385. 

DISAPPROVE. To pass unfavorable j udgment 
upon ; to refuse official approbation to ; to disal­
low; to decline to sanction ; to refuse to confirm, 
ratify or consent to. Stewart v. Yellowtail, D.C. 
Mont., 35 F.Supp. 798, 799. 

DISCHARGE 

DISBAR. In England, to deprive a barrister per­
manently of the privileges of his position ; it is 
analogous to striking an attorney off the rolls. In 
America, the word describes the act of a court in 
rescinding an attorney's license to practice at its 
bar. Gresham v. Superior Court of Los Angeles 
County, 44 Cal.App.2d 664, 112 P:2d 965, 967. 

DISBOCATIO. In old English law. A conversion 
of wood grounds into arable or pasture ; an assart­
ing. Cowell. See Assart. 

DISBURSEMENTS. Money paid out or expended 
for which one is entitled to a credit upon render­
ing an account of his doings. Tinkler v. Powell, 
23 Wyo. 352, 151 P. 1097, 1098. 

The term is also used under the codes of civil 
procedure, to designate the expenditures neces­
sarily made by a party in the progress of an ac­
tion, aside from the fees of officers and court 
costs, which are allowed, eo nomine, together with 
costs. Fertilizer Co. v. Glenn, 48 S.C. 494, 26 S.E. 
796 ;  Sasser v. Stuyvesant Ins. Co., 258 App.Div. 
340, 16 N.Y.S.2d 401, 402, 403. 

DISCARCARE. In old English law. To dis­
charge, to unload ; as a vessel. Carcare et discar­
care; to charge and discharge ; to load and un­
load. Cowell. 

DISCARGARE. In old European law. 
charge or unload, as a wagon. Spelman. 

To dis-

DISCEPTIO CAUSlE. In Roman law. The argu­
ment of a cause by the counsel on both sides. 
Calvin. 

DISCHARGE. To release, Clark v. Sperry, 125 
W.Va. 718, 25 S.E.2d 870, 872 ; liberate, People ex 
reI. La VelIe v. Trophagen, 236 N.Y.S. 214, 216, 134 
Misc. 604 ; annul, Glaser v. Haskin, 140 Or. 392, 
13 P.2d 1071, 1074 ; unburden ; disincumber; dis­
miss, The Losmar, D.C.Md., 20 F.Supp. 887, 891 ; 
extinguish an obligation, Mazur v. Stein, 314 Ill. 
App. 529, 41 N.E.2d 979, 981 ; remove from employ­
ment, Bourne v. Board of Education of City of 
Roswell, 46 N.M. 310, 128 P.2d 733, 735. 

In the Law of Contracts 
To cancel or unloose the obligation of a con­

tract ; to make an agreement or contract null and 
inoperative. As a noun, the word means the act 
or instrument by which the binding force of a con­
tract is terminated, irrespective of whether the 
contract is carried out to the full extent contem­
plated ( in which case the discharge is the result of 
performance) or is broken off before complete 
execution. Rivers v. Blom, 163 Mo. 442, 63 S.W. 
812. 

Discharge is a generic term ; its principal species are re­
scission, release, accord and satisfaction, performance, 
j udgment, composition, bankruptcy, merger (q. 'V. ) .  
Leake, Cont. 413. 

As applied to demands, claims, rights of action, 

DISASTER. A sudden and ruinous misfortune, 
hence, one who had been pronounced by eminent 
physicians to be afflicted with dementia praecox, 
who had nervous breakdown, and who was with­
out funds or ability to earn them by either mental 
or physical exertion, was overtaken by disaster. 
Robison v.  Elston Bank & Trust Co., 113 Ind.App. 
633, 48 N.E.2d 181, 188. 

incumbrances, etc., to discharge the debt or claim 
DISAVOW. To repudiate the unauthorized acts is to extinguish it, to annul its obligatory force, 
of an agent ; to deny the authority by which he to satisfy it. And here also the term is generic ; 
assumed to act. thus a debt, a mortgage, a legacy, may be dis-
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DISCHARGE 

charged by payment or performance, or by any 
act short of that, lawful in itself, which the credi­
tor accepts as sufficient. Blackwood v. Brown, 
29 Mich. 484 ; Rangely v. Spring;- 28 Me. 151. To 
discharge a person is to liberate him from the 
binding force of an obligation, debt, or claim. 

There is a distinction between a "debt discharged" and 
a "debt paid. " When discharged the debt still exIsts 
though divested of its character as a legal obligatIon dur­
ing the operation of the discharge. Something of the 
original vitality of the debt continues to exist whIch may 
be transferred, even though the transferee takes it sub­
ject to its disability incident to the discharge. The fact 
that it carries something which may be a consideration for 
a new promise to pay, so as to make an otherwise worth­
less promise a legal obligation, makes it the subject of 
transfer by assignment. Stanek v. White, 172 Minn. 390, 
215 N.W. 784. 

Discharge by operation of law is where the discharge 
takes place, whether it was Intended by the parties or 
not ; thus, if a creditor appoints his debtor his executor, 
the debt is discharged by operation of law, because the 
executor cannot have an action against himself. Co. Litt. 
�64b� note 1 ;  Williams, Ex'rs, l216 ; Chit.Cont. 714. 

In Bankruptcy Practice 
The discharge of the bankrupt is the step which 

regularly follows the adjudication of bankruptcy 
and the administration of his estate. By it he is 
released from the obligation of all his debts which 
were or might be proved in the proceedings, so 
that they are no longer a charge upon him, and 
so that he may thereafter engage in business and . 

acquire property without its being liable for the 
satisfaction of such former debts. Pitcairn v. 
Scully, 252 Pa. 82, 97 A. 120, 121. 

In Civil Practice 
To discharge a rule, an order, an injunction, a 

certificate, process of execution, or in general any 
proceeding in a court, is to cancel or annul it, or 
to revoke it, or to refuse to confirm its original 
provisional force. Nichols v. Chittenden, 14 Colo. 
App. 49, 59 P. 954. 

To discharge a jury is to relieve them from any 
further consideration of a cause. This is done 
when the continuance of the trial is, by any cause, 
rendered impossible ; also when the j ury, after 
deliberation, cannot- agree on a verdict. 

In Criminal Practice 
The act by which a person in confinement, held 

on an accusation of some crime or misdemeanor, 
is set at liberty. The writing containing the order 
for his being so set at liberty is also called a "dis­
charge." In re Eddinger, 236 Mich. 668, 211 N.W. 
54. 

In Equity Practice 
In the process of accounting before a master 

in chancery, the discharge is a s{a tement of ex­
penses and counter-claims brought in and filed, by 
way of set-off, by the accounting defendant ; 
which follows the charge in order. 

In Maritime Law 

The unlading or unlivery of a cargo from a ves­
sel. The Bird of Paradise v. Heyneman, 5 Wall. 
557, 18 L.Ed. 662. 

In: Mllltary Law 
The release or dismissal of a soldier, sailor, or 

marine, from further military service, either at 
the expiration of his term of enlistment, or previ. 
ous thereto on special application therefor or as 
a punishment. An "honorable" discharge 

'
is one 

granted at the end of an enlistment and accom­
panied by an official certificate of good conduct 
dur�ng. the service. A "dishonorable" discharge is 
a dIsmIssal from the service for bad conduct or as 
a punishment imposed by sentence of a court-mar­
tial for offenses against the military law. There 
is . also in occasional use a form of "discharge 
WIthout honor," which implies censure but is not 
in itself a punishment. U. S. v. Swe�t, 23 S.Ct. 
638, 189 U.S. 471, 47 L.Ed. 907. 

A discharge from the army is the discharge given one 
who was actually in military service, as distinguished 
from a mere discharge from draft. Patterson v. Lamb, 
App. D.C. , 67 S. Ct. 448, 329 U.S. 539, 91 L. Ed. 485. 

A discharge from draft is the discharge given selectees 
who reported for military service in World War I and were 
rejected at camp after induction for unfitness, dependency 
and the like. Thus a selectee who reported on November 
11, 1918 but was told that draft call was cancelled because 
of the armistice was properly given a discharge from draft, 
rather than a discharge from the army and could not claim 
veterans' rights. Patterson v. Lamb, App.D.C. ,  67 S.Ct. 
448, 329 U.S. 539, 91 L. Ed. 485. 

DISCIPLINE. Instruction, comprehending the 
communication of knowledge and training to ob­
serve and act in accordance with rules and orders. 
In re Swenson, 183 Minn. 602, 237 N.W. 589. 

Correction, chastisement, punishment, penalty. 
Rules and regulations. Reutkemeier v. Nolte, 179 
Iowa, 342, 161 N.W. 290, 292, L.R.A.1917D, 273. 

DISCLAIMER. The repudiation or renunciation 
of a claim or power vested in a person or which 
he had formerly alleged to be his. The refusal, 
or rejection of an estate or right offered to a per­
son. The disavowal, denial, or renunciation of an 
interest, right, or property imputed to a person 
or alleged to be his. Also the declaration, or the 
instrument, by which such disclaimer is published. 
Moores v. Clackamas County, 40 Or. 536, 67 P. 
662. 

Of Estate 
The act by which a party refuses to accept an 

estate which has been conveyed to him. Thus, 
a trustee who releases to his fellow-trustees his 
estate, and relieves himself of the trust, is said 
to disclaim. Kentucky Union Co. v. Cornett, 112 
Ky. 677, 66 S.W. 728. 

A renunciation or a denial by a tenant of his 
landlord's title, either by refusing to pay rent, 
denying any obligation to pay, or by setting up a 
title in himself or a third person, and this is a 
distinct ground of forfeiture of the lease or other 
tenancy, whether of land or tithe. See 16 Ch. Div. 
730. 

In Patent Law 
When the title and specifications of a patent 

do not agree, or when part of that which it covers 
is not strictly patentable, because neither new nor 
useful, the patentee is empowered, with leave of 
the court, to enter a disclaime:r: of any part of 
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either the title or the specification, and the dis­
claimer is then deemed to be part of the letters 
patent or specification, so as to render them valid 
for the future. Permutit Co. v. Wadham, C.C.A. 
Mich., 15 F.2d 20, 21. 

In Pleading 
A renunciation by the defendant of all claim to 

the subject of the demand made by the plaintiff's 
bill. Wilson v. McCoy, 93 W.Va. 667, 117 S.E. 473, 
475. 

DISCLAMATION. In Scotch law. Disavowal of 
tenure ; denial that one holds lands of another. 
Bell. 

DISCLOSE. To bring into view by uncovering, to 
lay bare, to reveal to knowledge, to free from 
secrecy or ignorance, or make known. State v. 
Krokston, 187 Mo.App. 67, 172 S.W. 1156, 1157. 

DISCLOSURE. Revelation ; the impartation of 
that which is secret. Commonwealth v. Chesa­
peake & O. Ry. Co., 137 Va. 526, 120 S.E. 506, 509. 

That which is disclosed or revealed. Webster, 
Dict. 

In patent law, the specification ; the statement 
of the subject-matter of the invention, or the 
manner in which it operates. Westinghouse Elec­
tric & Mfg. Co. v. Metropolitan Electric Mfg. Co., 
C.C.A.N.Y., 290 F. 661, 664. 

What any patentee has invented is theoretically what he 
discloses, and the "disclosure" is the specification while 
a " claim" is a definition of that which has been disclosed 
in the specification ; the disclosure telling how to do that 
of which the claimant attempts definition. Westinghouse 
Electric & Mfg. Co. v. Metropolitan Electric Mfg. Co. , C.C. 
A.N.Y. , 290 F. 661, 664. 

DISCOMMON. To deprive commonable lands of 
their commonable quality, by inclosing and ap­
propriating or improving them. 

DISCONTINUANCE. 

In Pleading 
That technical interruption of the proceedings 

in an action which follows where a defendant 
does not answer the whole of the plaintiff's de­
claration, and the plaintiff omits to take judg­
ment for the part unanswered. Steph. Pl. 216, 
217. 

In Practice 
The termination of an action, in consequence 

of the plaintiff's omitting to continue the process 
or proceedings by proper entries on the record. 
3 Bl.Comm. 296 ; 1 Tidd, Pro 678 ; 2 Arch.Pr.K.B. 
233. Hadwin v. Railway Co., 67 S.C. 463, 45 S.E. 
1019. 

In practice, a discontinuance is a chasm or gap left by 
neglecting to enter a continuance. By our practice, a 
neglect to enter a continuance, even in a defaulted action, 
by no means puts an end to it, and such actions may al­
ways be brought forward. Taft v. Northern Transp. Co. , 
56 N.H. 416 ; Porter v. Watkins, 196 Ala. 333, 71 So. 687, 
688. 

The cessation of the proceedings in an action 
where the plaintiff voluntarily puts an end to it, 
either by giving notice in writing to the defendant 

DISCOUNT 

before any step has been taken in the action su� 
sequent to the answer, or at any other time by 
order of the court or a judge ; a non-suit ; dis­
missal. Payne v. Buena Vista Extract Co., 124 
Va. 296, 98 S.E. 34, 39. 

In practice, discontinuance and dismissal import the same 
thing, viz. , that the cause is sent out of court. Thurman v. 
James, 48 Mo. 235. 

In Public Works 
Refers to the termination or abandonment of 

a project, structure, highway, or the like. Fulton 
County v. Board of Hudson River Regulating Dist., 
248 N.Y.S. 8, 10, 231 App.Div. 408. 

Ending, causing to cease, ceasing to use, giving 
up, leaving off. Keenan V. Broad River Power 
Co., 163 S.C. 133, 161 S.E. 330, 331. 

In Zoning Ordinances 
Synonymous with abandonment. State ex reI. 

Schaetz v. Mander�, 206 Wis. 121, 238 N.W. 835, 
837. 

DISCONTINUANCE OF AN ESTATE. The ter· 
mination or suspension of an estate-tail, in con­
sequence of the ci'ct of the tenant in tail, in con­
veying a larger estate in the land than he was by 
law entitled to do. 2 Bl.Comm. 275 ; 3 BI.Comm. 
171. An alienation made or suffered by tenant 
in tail, or by any that is seised in autre droit, 
whereby the issue in tail, or the heir or successor, 
or those in reversion or remainder, are driven to 
their action, and cannot enter. Co. Litt. 325a. 
The cesser of a seisin under an estate, and the 
acquisition of a seisin under a new and necessarily 
a wrongful title. Prest. Merg. c. ii. 

Discontinuare nihil aliud significat quam inter­
mittere, desuescere, interrumpere. Co. Litt. 325. 
To discontinue signifies nothing else than to in­
termit, to disuse, to interrupt. 

DISCONTINUANCE. Occasional ; intermittent ; 
characterized by separate repeated acts ; as, dis­
continuous easements and servitudes. See Ease­
ment. 

DISCONVENABLE. L. Fr. Improper; unfit. 
Kelham. 

DISCOUNT. In a general sense, an allowance or 
deduction made from a gross sum on any account 
whatever. In a more limited and technical sense, 
the taking of interest in advance. Cooper v. Na­
tional Bank of Savannah, 21 Ga.App. 356, 94 S. 
E. 611, 614. 

By the language of the commercial world and 
the settled practice of banks, a discount by a bank 
means a drawback or deduction made upon its ad­
vances or loans of money, upon negotiable paper 
or other evidences of debt payable at a future 
day, which are transferred to the bank. See, also, 
Valley Mortg. Co. v. Patterson, 30 Ala.App. 492, 
8 So.2d 213, 214. 

Although the discounting of notes or bills, in its most 
comprehensive sense, may mean lending money and taking 
notes in payment, yet, in its more ordinary ·sense, the dis­
counting of notes or bills means advancing a consid.erat.ion 
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DISCOUNT 

for a b1ll or note, deducting or discountIng the interest 
which will accrue for the time the note has to run. In re 
Worth Lighting & Fix.t\lre Co. ,  D.C. N.Y. , 292 F. 769, 772. 

Discounting by a bank means lending money upon a 
note, and deductIng the interest or premium in advance. 
Meserole Securities Co. v. Cosman, 253 N.Y. 130, 170 N.E. 
519, 521. 

Discount, as we have seen, Is the difference between the 
prIce and the amount of the debt, the evidence of which 
is transferred. That difference . represents interest charged, 
being at the same rate, according to which the price paid, 
if invested· until the maturity of the debt, will just produce 
its amount. Napier v. John V. Farwell Co., 60 Colo. 319, 
153 P. 694, 695. 

Commission Equivalent 
Where agreement provides for underwriting 

shares at "discount" of certain per cent., word 
"discount" is equivalent to commission. Stewart 
v. G. L. Miller & Co., 161 Ga. 919, 132 S.E. 535, 
538, 45 A.L.R. 559. 

Discounting a note and buying it are not identical in 
meaning, the latter expression being used to denote the 
transaction when the seller does not indorse the note, and 
is not accountable for it. Bank v. Baldwin, 23 Minn. 206, 
23 Am.Rep. 683. 

In Practice 
A set-off or defalcation in an action. Vin. Abr. 

"Discount." But see Trabue's Ex'r v. Harris, 1 
Metc. ( Ky.) 597. 

DISCOUNT BROKER. A bill broker; one who 
discounts bills of exchange and promissory notes, 
and advances money on securities. 

DISCOVER. To uncover that which was hidden, 
concealed, or unknown from every one. Stano­
lind Oil & Gas Co. v. State, Tex.Civ.App., 114 S. 
W.2d 699, 706. 

To get first sight or knowledge of ; to get knowl­
edge of what has existed but has not theretofore 
been known to the discoverer. Shellmar Products 
Co. v. Allen-Qualley Co., C.C.A.Ill., 87 F.2d 104, 108. 

DISCOVERED PERIL, DOCTRINE OF. A name 
for the doctrine otherwise known as that of the 
"last clear chance." See that title. 

DISCOVERT. Not married ; not subject to the 
disabilities of a coverture. It applies equally to 
a maid and a widow. 

DISCOVERY. In a general sense, the ascertain­
ment of that which was previously unknown ; the 
disclosure or coming to light of What was pre­
viously hidden ; the acquisition of notice or knowl­
edge of given acts or facts ; as, in regard to the 
"discovery" of fraud affecting the running of the 
statute of limitations, or the granting of a new 
trial for newly "discovered" evidence. Parker v. 
Kuhn, 21 Neb. 413, 32 N.W. 74, 59 Am.Rep. 852. 
Howton v. Roberts, 49 S.W. 340, 20 Ky. Law Rep. 
1331. 

In International Law 
As the foundation for a claim of national own­

ership or sovereignty, discovery is the finding of 
a country, continent, or island previously un­
known, or previously known only to its uncivilized 
inhabitants. Martin v. Waddell, 16 Pet. 409, 10 
L.Ed. 997. 

In Mining Law 

As the basis of the right to locate a mining 
claim upon the public domain, discovery means 
the finding of mineralized rock in place. U. S. v. 
Safe Investment Gold Mining Co., C.C.A.S.D., 258 
F. 872, 877 ; Dalton v. Clark, 129 Cal.App. 136, 18 
P.2d 752. 

In Patent Law 
The finding out some substance, mechanical de­

vice, improvement, or application, not previously 
known. Dunbar v. Meyers, 94 U.S. 197, 24 L.Ed. 
34. It is something less than invention, and may 
be the result of industry, application, or be per­
haps merely fortuitous. A. O. Smith Corporation 
v. Petroleum Iron Works Co. of Ohio, C.C.A.Ohio, 
73 F.2d 531, 538. 

In Practice 
The disclosure by the defendant of facts, titles, 

documents, or other things which are in his ex­
clusive knowledge or possession, and which are 
necessary to the party seeking the discovery as 
a part of a cause or action pending or to be 
brought in another court, or as evidence of his 
rights or title in such proceeding. Tucker v. U. 
S., 151 U.S. 164, 14 S.Ct. 299, 38 L.Ed. 112 ; Kelley 
v. Boettcher, 85 F. 55, 29 C.C.A. 14. 

Also used of the disclosure by a bankrupt of 
his property for the benefit of creditors. 

A favored equitable remedy to secure evidence 
in the other party's possession. C. F. Simonin's 
Sons v. American Can Co., D.C.Pa., 22 F.Supp. 
784, 786. 

DISCOVERY, BILL OF. In equity pleading. A 
bill for the discovery of facts resting in the knowl­
edge of the defendant, or of deeds or writings, 
or other things in his custody or power; but seek­
ing no relief in consequence of the discovery, 
though it may pray for a stay of proceedings at 
law till the discovery is made. Story, Eq. PI. § §  
311, 312, and notes ; Mitf. Eq. Pl. 53. 

DISCOVERY VEIN. See Vein. 

DISCREDIT. To destroy or impair the credibility 
of a person ; to impeach ; to lessen the degree of 
credit to be accorded to a witness or document, 
as by impugning the veracity of the one or the 
genuineness of the other; to disparage or weaken 
the reliance upon 'the testimony of a witness, or 
upon documentary evidence, by any means what­
ever . .  

DISCREETLY. Prudently ; judiciously; with dis­
cernment. Parks v. City of Des Moines, 195 Iowa, 
972, 191 N.W. 728, 731. 

DISCREPANCY. A difference between two things 
which ought to be identical, as between one writ­
ing and another; a variance, (q. v. ) Also discord, 
discordance, dissonance, dissidence, unconformity, 
disagreement, difference. State v. Superior Court 
of King County, 138 Wash. 488, 244 P. 702, 703. 

DISCRETELY. Separately; disjunctively. Parks 
v. City of Des Moines, 195 Iowa, 972, 191 N.W. 728, 
731. 
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Discretio est discernere per legem quid sit justum. 
10 Coke, 140. Discretion is to know through law 
what is just. 

Discretio est scire per lege� quid sit justum. Dis­
cretion consists in knowing what is just in law . .  
Le Roy v .  New York, 4 Johns. Ch. (N. Y.) 352, 
356. 

DISCRETION. Power or privilege of the court 
to act unhampered by legal rule. Osborn v. Unit­
ed States Bank, 9 Wheat. 866, 6 L.Ed. 204 ; Mur­
ray v. Buell, 74 Wis. 14, 41 N.W. 1010, 11 L.R.A. 
446. 

When applied to public functionaries, discretion means a 
power or right con:flerred upon them by law of acting 
offiCially in certain circumstances, according to the dictates 
of their own judgment and conscience, uncontrolled by the 
judgment or conscience of others. This discretion un­
doubtedly is to some extent regulated by usage, or, if  the 
term is preferred, by fixed principles. But by this is to 
be understood nothing more than that the same court can­
not, consistently with its own dignity, and with its char­
acter and duty of administering impartial justice, decide in 
different ways two cases in every respect exactly alike. 
The question of fact whether the two cases are alike in 
every color, circumstance, and feature is of necessity to 
be submitted to the judgment of some tribunal. State v. 
Tindell, 112 Kan. 256, 210 P. 619, 622. Board of Permanent 
Road Com'rs of Hunt County v. Johnson, Tex.Civ.App., 
231 S.W. 859, 860. 

Judicial Di8creticm� LegaZ Discretion 

These terms are applied to the discretionary action of a 
judge or court, and mean discretion as above defined, that 
is, discretion bounded by the rules and principles of law, 
and not arbitrary, capricious, or unrestrained. "Judicial 
discretion" is substantially synonymous with judicial pow­
er. Griffin v. State, 12 Ga.App. 615, 77 S.E. 1080, 1083. 
It is not the indulgence of a judicial whim, but the ex­
ercise of judicial judgment, based on facts and guided by 
law, Smith v. Hm, C. C.A. , 5 F.2d 188, or the equitable 
decision of what is just and proper under the circum­
stances, People v. Pfanschmidt, 262 Ill. 411, 104 N. E. 804, 
816, Ann. Cas. 1915A, 1171. It  is simply the technical name 
of the decision of certaln questions of fact by the court. 
Nawn v. Boston & M. R. R. , 77 N.H. 299, 91 A. 181, 182. 

Lord Coke defines judiclal discretion to be « discernere 
!Jer legem quid sit jU8tum/� to see what would be just ac­
cording to the laws in the premises. It does not mean a 
wild self-willfulness, which may prompt to any and every 
act ; but this judicial discretion is guided by the law, (see 
what the law declares upon a certaln statement of facts, 
and then decide in accordance with the law, ) so as to do 
substantial equity and justice. Faber v. Bruner, 13 Mo. 
543. It is a legal discretion to be exercised in discerning 
the course prescribed by law · and is not to give effect to 
the, wHl of the judge, but to that of the law. McGurty v. 
Delaware, L. & W. R. Co. ,  158 N.Y.S. 285, 286, 172 App. 
Div. 46. 

True, it is a matter of discretion ; but then the discre­
tion is not willful or arbitrary, but legal. And, although 
its exercise be not purely a matter of law, yet it «involves 
a matter of law or legal inference, " in the language of 
the Code, and an appeal will lie. Loviniet" v. Pearce, 70 N. 
C. 171. 

Legal discretion, is the exercise of discretion where there 
are two alternative provisions of law applicable, under ei­
ther of which court could proceed. Shannon v. Hendrix­
son, Ohio App. , 32 N.E.2d 431, 432. 

In criminal law and the law of torts, it means 
the capacity to distinguish between what is right 
and wrong, lawful or unlawful, wise or foolish, 
sufficiently to render one amenable and responsi­
ble for his acts. Towle v. State, 3 Fla. 214. 

DISCRIMINATION 

and self-control ; prudence ; circumspection ; wari· 
ness. Arkansas Valley Town & Land Co. v. At­
chison, T. & S. F. Ry. Co., 49 Oklo 282, 151 P. 1028, 
1031. 

DISCRETIONARY DAMAGES. Those which are 
measureable by enlightened conscience of impar­
tial jurors. Southern Ry. CO. V. Groover, 41 Ga. 
App. 746, 154 S.E. 706, 707. 

DISCRETIONARY POWER. One which is not 
imperative or, if imperative, the time, manner, 
or extent of execution of which is left to donee's 
discretion ; the power to do or to refrain from 
doing a certain thing. City of San Antonio v. Zog­
heib, Tex.Civ.App., 70 S.W.2d 333, 334. 

DISCRETIONARY TRUSTS. Such as are not 
marked out on fixed lines, but allow a certain 
amount of discretion in their exercise. Those 
which cannot be duly administered without the 
application of a certain degree of prudence and 
judgment. Greenwich Trust Co. v; Tyson, 129 
Conn. 211, 27 A.2d 166, 172. 

DISCRIMINATION. With reference to common 
carriers (especially railroads) ,  a breach of the 
carrier's duty to treat all shippers alike, and af­
ford them equal opportunities to market their 
product. Cox v. Pennsylvania R. Co., 240 Pa. Zl, 
87 A. 581, 583. A carrier's failure to treat all alike 
under substantially similar conditions. Kentucky 
Traction & Terminal Co. v. Murray, 176 Ky. 593, 
195 S.W. 1119, 1120. 

"Discrimination" is a term well understood In the nom­
enclature of transportation over railroads. It Implies to 
charge shippers of freight, as compensation for carrying 
the same over railroads, unequal sums of money for the 
same quantity of freight for equal distances ; more for a 
shorter than a longer distance, more in proportion of dis­
tance for a shorter than a longer distance ; more for 
freights called local freights than those designated other­
wise ; more for the former in proportion to distance such 
freights may be carried than the latter. Atchison, T. & S. 
F. Ry. Co. v. State, 85 Ok!. 223, 206 P. 236, 239. 

In constitutional law, the effect of a statute 
which confers particular privileges on a class ar­
bitrarily selected from a large number of persons, 
all of whom stand in the same relation to the 
privileges granted and between whom and those 
not favored no reasonable distinction can be 
found. Franchise Motor Freight Ass'n v. Seavey, 
196 Cal. 77, 235 P. 1000, 1002. 

In general, a failure to treat all equally; fa­
voritism. Employment, Mische v. Kaminski, 127 
Pa.Super. 66, 193 A. 410, 416 ; Board of Com'rs of 
Huron County v. State ex reI. Clarke, 127 Ohio 
St. 341, 188 N.E. 551, 552 ; Selective service, Unit­
ed States ex reI. Lynn v. Downer, C.C.A.N.Y., 140 
F.2d 397, 401 ; marriages between negroes or mu­
lattoes and white persons, Jackson v. City and 
County of Denver, 109 Colo. 196, 124 P.2d 240, 241 ; 
differential in teachers' salaries based solely on 
the ground of race and color, Thomas v. Hibbitts, 
D.C.Tenn., 46 F.Supp. 368, 371 ; taxation, Atlantic 

Wise conduct and management ; cautious dis- Pipe Line Co. v. Brown County, D.C.Tex., 12 F. 
cernment, especially as to matters of propriety Supp. 642, 647. 
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DISCUSSION 

DISCUSSION. 

In the Civil Law 
A proceeding, at thp instance of a surety, by 

which the creditor is vbliged to exhaust the prop­
erty of the principal debtor, towards the satis­
faction of the debt, before having recourse to the 
surety ; and this right of the surety is termed the 
"benefit of discussion." 

In Scotch Law 
The ranking of the proper order in which heirs 

are liable to satisfy the debts of the deceased. 
Bell. 

DISEASE. Deviation from the healthy or nor­
mal condition of any of the functions or tissues 
of the body ; an alteration in the state of the body 
or of some of its organs, interrupting or disturb­
ing the performance of the vital functions, and 
causing or threatening pain and weakness ; ill­
ness ; sickness ; disorder ; malady ; bodily in­
firmity. Order of United Commercial Travelers 
of America v. Nicholson, C.C.A.N.Y., 9 F.2d 7, 14 ; 
Merriam v. Hamilton, 64 Or. 476, 130 P. 406, 407. 

In construing a policy of life insurance, it is 
generally true that, before any temporary ailment 
can be called a "disease," it must be such as to 
indicate a vice in the constitution, or be so serious 
as to have some bearing upon general health and 
the continuance of life, or such as, according to 
common understanding, would be called a "dis­
ease." Delaney v. Modern Acc. Club, 121 Iowa 
528, 97 N.W. 91, 63 L.R.A. 603 ; Metropolitan Casu­
alty Ins. Co. v. Cato, 113 Miss. 303, 74 So. 118, 119. 

An ulcer i s  a "disease" or "infection, "  within Work­
men's Compensation Law, § 3, subd. 7, declaring that "in­
jury," or "personal injury, " as used in the act, means 
only accidental injuries arising out of and in the course 
of employment and such disease or infection as may nat­
urally and unavoidably result therefrom. Pinto v. Chelsea 
FIbre Mills, 186 N.Y.S. 748, 750, 196 App.Div. 221 ; For 
"Existing Disease" see that title. 

DISEASE COMMON TO BOTH SEXES. Malady, 
sickness, or illness that both males and females 
have. National Life & Accident Ins. Co. v. Weaver, 
Tex.Civ.App., 226 S.W. 754, 757. 

DISENTAILING DEED. In English law. An en­
rolled assurance barring an entail, pursuant to 3 
& 4 Wm. IV. c. 74. 

DISFIGUREMENT. That which impairs or in­
j ures the beauty, symmetry, or appearance of a 
person or thing ; that which renders unsightly, 
misshapen, or imperfect, or deforms in some man­
ner. Vukelich v. Industrial Commission of Utah, 
62 Utah, 486, 220 P. 1073, 1075 ; Lee v. Common­
wealth, 135 Va. 572, 115 S.E. 671, 673. 

DISFRANCmSE. To deprive of the rights and 
privileges of a free citizen ; to deprive of charter­
ed rights and immunities ; to deprive of any fran­
chise, as of the right of voting in elections, etc. 
Webster. 

In any election where the party system furnishes the 
means by which the citizen's right of suffrage is made ef­
fective, denial of his party's right to participate in the 
election accomplishes the "disfranchisement of voters" or 

compels them, if they vote, to vote for representatives O f  
political parties other than that t o  which they belong, and 
the deprivation of the right of selection Is a deprivation of 
the right of franchise. Communist Party of United States 
of America v. Peek, 20 Ca1.2d 536, 127 P.2d 889, 894. 

DISFRANCHISEMENT. The act of disfranchis­
ing. The act of depriving a member of a cor­
poration of his right as such, by expUlsion. 1 
Bouv. Inst. no. 192. In re Koch, 257 N.Y. 318, 178 
N.E. 545, 546. 

It differs from amotion ( q. v. ) which is appli­
cable to the removal of an officer from office, leav­
ing him his rights as a member. Ang. & A. Corp. 
237. 

In a more popular sense, the taking away of the 
elective franchise ( that is, the right of voting in 
public elections)  from any citizen or class of 
citizens. 

DISGA VEL. In English law. To deprive lands 
of that principal quality of gavelkind tenure by 
which they descend equally among all the sons 
of the tenant. 2 Wood. Lect. 76 ; 2 Bl. Comm. 85. 

DISGRACE. Ignominy ; shame ; dishonor. No 
witness is required to disgrace himself. 13 How. 
State Tr. 17, 334 ; Bander v. Metropolitan Life 
Ins. Co., 313 Mass. 337, 47 N.E.2d 595, 600. 

DISGRADING. In old English law. The de­
priving of an order or dignity. 

DISGUISE, v. To change the guise or appear­
ance of, especially to conceal by unusual dress ; 
to hide by a counterfeit appearance ; to affect 
or change by liquor ; to intoxicate. Darneal v. 
State, 14 Ok1.Cr. 540, 174 P. 290, 292, 1 A.L.R. 638. 

DISGUISE, n. A counterfeit habit ; a dress in­
tended to conceal the person who wears it. Web­
ster. Also slight intoxication. Darneal v. State, 
14 Okl.Cr. 540, 174 P. 290, 292, 1 A.L.R. 638. 

Anything worn upon the person with the in­
tention of so altering the wearer's appearance 
tha t he shall not be recognized by those familiar 
with him, or that he shall be taken for another 
person. 

A person lying in ambush, or concealed behind bushes, Is 
not in "disguise," within the meaning of a statute declar­
ing the county liable in damages to the next of kin of any 
one murdered by persons in disguise. Dale County v. 
Gunter, 46 Ala. 118, 142. 

DISHERISON. Disinheritance ; depriving one of 
an inheritance. Obsolete. See Abernethy v. Or­
ton, 42 Or. 437, 71 P. 327, 95 Am.St.Rep. 774. 

DISHERITOR. One who disinherits, or puts an­
other out of his freehold. Obsolete. 

. DISHONESTY. Disposition to lie, cheat or de­
fraud ; untrustworthiness ; lack of integrity. Al­
sup v. State, 91 Tex.Cr.R. 224, 238 S.W. 667, 669. 

DISHONOR. In mercantile law 
-
and usage. To 

refuse or decline to accept a bill of exchange, or 
to refuse or neglect to pay a bill or note at matur­
ity. Shelton v. Braithwaite, ' 7 Mees. & W. 436; 
Brewster v. Arnold, 1 Wis� 276� 
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Notice of Dishonor 
A notice given by the holder to the drawer of 

a bill, or to an indorser of a bill or note, that it 
has been dishonored by nonacceptance on pre­
sentment for acceptance, or by nonpayment at its 
maturity. 2 Daniel, Neg. Inst. § 970. 

As respects the flag, to deface or defile, imput­
ing a lively sense of shaming or an equivalent 
acquiescent callousness. State v. Schlueter, 127 
N.J.L. 496, 23 A.2d 249, 251. 

DISINCARCERATE. To set at liberty, to free 
from prison. 

DISINFECTED. Made free from injurious or 
contagious diseases. Clampitt v. St. Louis South­
western Ry. Co. of Texas, Tex.Civ.App., 185 S.W. 
342, 344. 

DISINHERISON. In the civil law. The act of 
depriving a forced heir of the inheritance which 
the law gives him. 

Disinherison is a testamentary disposition and not a mere 
penalty for lack of filial respect, but such a testamentary 
disposition is not self-operative and something more than 
its mere appearance in a will is required to give it effect. 
Successions of Lissa, 198 La. 129, 3 So.2d 534, 542. 

DISINHERITANCE. The act by which the owner 
of an estate deprives a person, who would other­
wise be his heir, of the right to inherit it. Cope­
land v. Johnson, 101 Okl. 228, 224 P. 986, 988. 

DISINTER. To exhume, unbury, take out of the 
grave. People v. Baumgartner, 135 Cal. 72, 66 
P. 974. 

DISINTERESTED. Not concerned, in respect to 
possible gain or loss, in the result of the pending 
proceedings ; impartial, not biased or prejudiced. 
McGilvery v. Staples, 16 A. 404, 81 Me. 101 ; Kraft 
v. Tenningkeit, 204 Iowa, 15, 214 N.W. 562, 563. 

' 

DISINTERESTED WITNESS. One who has no 
interest in the cause or matter in issue, and who 
is lawfully competent to testify. Fitzhugh v. 
Nirschl, 77 Or. 514, 151 P. 735, 736. In re Pale­
thorp's Estate, 249 Pa. 389, 94 A. i060, 1065. 

DISJUNCT 1M. Lat. In the civil law. Separate­
ly ; severally. The opposite of conjunctim, (q. v.J 
lnst. 2, 20, 8. 

DISJUNCTIVE ALLEGATION. A statement in 
a pleading or indictment which expresses or 
charges a thing alternatively, with the conjunc­
tion "or ; "  for instance, an averment that defend­
ant "murdered or caused to be murdered," etc., 
would be of this cha!'acter. Hand v. Hand, 23 N. 
J .Misc. 118, 41 A.2d 270, 271. 

DISJUNCTIVE TERM. One which is placed be­
tween two contraries, by the affirming of one of 
which the other is taken away; it is usually ex­
pressed by the word "or." 

DISMISSAL 

1918F, 402 ; uncooperative, Sullivan v. Warner 
Bros. Theatres, 42 Cal.App.2d 660, 109 P.2d 760, 
762. 

DISMES. Tenths ; tithes, (q. v.> .  The original 
form of "dime," the name of the American coin. 

DISMISS. To send away; to discharge ; to cause 
to be removed temporarily or permanently; to 
relieve from duty. To dismiss an action or suit 
is to send it out of court without any further 
consideration or hearing. School District No. 1 
of Jefferson County v. Parker, 82 Colo. 385, 260 
P. 521, 522 ; People ex reI. Tims v. Bingham, Sup., 
166 N.Y.S. 28, 29 ; Nichols v. Sunderland, 77 Cal. 
App. 627, 247 P. 614, 618. 

DISMISSAL. An order or .judgment finally dis­
posing of an action, suit, motion, etc., by sending 
it out of court, though without a trial of the is­
sues involved. Brackenridge v. State, 27 Tex. 
App. 513, 11 S.W. 630, 4' L.R.A. 360. The term is 
often used to indicate an adjudication on the 
merits. Knox v. Crump, 15 Ga.App. 697, 84 S.E. 
169, 173 ; Butler v. McSweeney, 222 Mass. 5, 109 
N.E. 653, 655. Although use of the term frequent­
ly signifies that it is not decision on merits. 
Wight v. Wight, 272 Mass. 154, 172 N.E. 335, 336. 

A release or discharge from employment. Tag­
gart v. School Dist. No. 52, Carroll County, Mo. 
App., 88 S.W.2d 447, 449 ; Gentner v. Board of Ed­
ucation of Los Angeles City High School Dist., 
219 Cal. 135, 25 P .2d 824. 

DISMISSAL AGREED. A dismissal entered in 
accordance with the agreement of the parties, 
amounting to an adjudication of the matters in 
dispute between them or to a renunciation by the 
complainant of the claims asserted in his plead­
ings. Root v. Water Supply Co., 46 Kan. 183, 26 P. 
398 ; Lindsay v. Allen, 112 Tenn. 637, 82 S.W. 171. 

Dismissal agreed made in Supreme Court of Appeals upon 
a writ of error to a judgment of the Circuit Court has no 
reference to the controversy between the parties, but leaves 
the judgment standing and purges error, releases error, 
and bars another writ of error. Fletcher v. Parker, 53 W. 
Va. 422, 44 S.E. 422. 

DISMISSAL COMPENSATION. The payment of 
a specific sum, made by employer to employee 
for permanently terminating employment rela­
tionship primarily for reasons beyond employee's 
control. Gayner v. The New Orleans, D.C.Ca.!., 
54 F.Supp. 25, 28. 

DISMISSAL WITH PREJUDICE. An adjudica­
tion on the merits, and final disposition, barring 
the right to bring or maintain an action on the 
same claim. or cause. Pulley v. Chicago, R. t 
& P. Ry. Co., 122 Kan. 269, 251 P. 1100, 1101. It 
is res judicata as to every matter litigated. Ro­
den v. Roden, 29 Ariz. 549, 243 P. 413, 415. A. judg­
ment of dismissal and a judgment of nonsuit have 
the same legal effect. Suess v. Motz, 220 Mo.App. 
32, 285 S.W. 775, 776. DISLOCATION. To put out of proper place. Gal­

lagher v. Monroe, 222 Mich. 202, 192 N.W. 609. 
Temporary or permanent removal from office ; 

DISLOYAL. Not true to ; unfaithful ; United termination of a servant's employment. Nichols 
States v. Krafft, C.C.A.N.J., 249 F. 919, 925, L.R.A. v. Sunderland, 77 Ca!.App. 627, 247 P. 614, 618. 
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DISMISSAL 

DISMISSAL WITHOUT PREJUDICE. Dismissal, 
as of a bill in equity, without prejudice to the 
right of the complainant to sue again on the same 
cause of action. The effect of the words "with­
out prejudice" is to prevent the decree of dismis­
sal from operating as 'a bar to a subsequent suit. 
Northrup v. Jay, 262 Mich. 463, 247 N.W. 717, 718. 

DISMISSED� A judgment of "Dismissed," with­
out qualifying words indicating a right to take 
further proceedings, is presumed to be dismissed 
on the merits ; Durant v. Essex Co., 7 Wall. 107, 
19 L.Ed. 154. But a bill "dismissed" on motion of 
complainant does not bar a second suit; Ex parte 
Loung June, D.C.N.Y., 160 F. 251, 259. 

DISMISSED FOR WANT OF EQUITY. A phrase 
used to indicate a decision on the merits, as dis­
tinguished from one based upon some formal de­
fect. The dismissal may be because the aver­
ments of complainant's bill have been found un­
true in fact, or because they are insufficient to 
entitle complainant to the relief sought. Rein­
man v. Little Rock, 35 S.Ct. 511, 513, 237 U.S. 171, 
59 L.Ed. 900. 

DISMORTGAGE. To redeem from mortgage. 

DISORDER. Turbulent or riotous behavior ; im­
moral or indecent conduct. The breach of the 
public decorum and morality. 

Usually, a slight, partial, and temporary physi­
cal ailment. Pacific Mut. Life Ins. Co. v. Mc­
Combs, 188 Ark. 52, 64 S.W.2d 333. 

DISORDERLY. Contrary to the rules of good 
order and behavior ; violative of the public peace 
or good order; turbulent, riotous, or indecent. 

DISORDERLY CONDUCT. A term of loose and 
indefinite meaning (except as occasionally defined 
in statutes) ,  but signifying generally any be­
havior that is contrary to law, and more particu­
larly such as tends to disturb the public peace or 
decorum, scandalize the community, or shock the 
public sense of morality. People v. Keeper of 
State Reformatory, 176 N.Y. 465, 68 N.E. 884; 
City of Mt. Sterling v. Holly, 108 Ky. 621, 57 S.W. 
491. 

DISORDERLY HOUSE. In criminal law. A 
house the inmates of which behave so badly as to 
become a nuisance to the neighborhood. It has a 
wide meaning, and includes bawdy houses, com­
mon gaming houses, and places of a like char­
acter. 1 Bish. Crim.Law, § 1106. State v. Ever­
hardt, 203 N.C. 610, 166 S.E. 738, 741 ; gaming, 
Martin v. State, 62 Ga.App. 902, 10 S.E.2d 254, 
255 ; prostitution, State v. Berman, 120 N.J.L. 
381, 199 A. 776, 777. 

24 P.2d 601 ; one who abandons a child, People 
v. Gross, 291 N.Y.S. 597, 602, 604, 161 Misc. 514 ; 
giving false fire alarm, Piliszek v. Burlington 
County Court of Special Sessions, 129 N.J.L. 604, 
30 A.2d 578 ; spiritualist pastor telling fortune, 
People v. Plaskett, 13 N.Y.S.2d 682, 683, 171 Misc. 
563 ; vagrant, People v. Marciano, Mag.Ct., 17 
N.Y.S.2d 722, 723. 

DISP ARAGARE. In old English- law. To bring 
together those .:that are unequal, (dispares con­
terre ; )  to connect in an indecorous and unworthy 
manner; to connect in marriage those that are 
unequal in blood and parentage. 

DISPARAGATIO. In old English law. Dispar­
agement. Hreredes maritentur absque disparaga­
tione, heirs shall be married without disparage­
ment. Magna Charta (9 Hen. III.) c. 6. 

DISPARAGATION. L. Fr. Disparagement ; 
the matching an heir, etc., in marriage, under 
his or her degree or conditiori, or against the 
rules of decency. Kelham. 

DISPARAGE. To connect unequally; to match 
unsuitably. 

DISPARAGEMENT. In old English law. An 
injury by union or comparison with some person 
or thing of inferior rank or excellence. 

Marriage without disparagement was marriage 
to one of suitable rank and character. 2 BI.Comm. 
70 ; Co. Litt. 82b. Shutt v. Carloss, 36 N.C. 232. 

Matter which is intended by its publisher to be 
understood or which is reasonably understood to 
cast doubt upon the existence or extent of an­
other's property in land, chattels or intangible 
things, or upon their quality. Restatement, Torts, 
§ 629. 

Of Goods 
A statement about a competitor's goods which 

is untrue or misleading and is made to influence 
or tends to influence the public not to buy. Ed­
win L. Wiegand Co. v. Harold E. Trent Co., C.C.A. 

, Pa., 122 F.2d 920, 924. 

DISPARAGIUM. In old Scotch law. Inequality 
in blood, honor, dignity, or otherwise. Skene de 
Verb. Sign. 

Disparata non debent jungi. Things unlike 
ought not to be joined. Jenk. Cent. 24, Marg. 

DISPARK. To dissolve a park. 
To convert it into ordinary ground. 

Cro. Car. 59. 

DISPATCH, or DESPATCH. A message, letter, 
or order sent with speed on affairs of state; a 
telegraphic message. 

DISORDERLY PERSONS. Such as are danger-
ous or hurtful to the public peace and welfare by Celerity; expedition ; speed. Stockman v. Bos-

reason of their misconduct or vicious habits, and ton & M. R. R., 117 Me. 35, 102 A. 560, 562. 

are therefore amenable to police regulation. The 
phrase is chiefly used in statutes, and the scope In Maritime Law 
of the term depends on local regulations. See 4 Diligence, due activity, or proper speed in the 
Bl. Comm. 169. One who violates peace and good discharge of a cargo ; the opposite of delay. 
order of society, State v. Harlowe, 174 Wash. 227, Sleeper v. Puig, 22 Fed.Cas. 321. 
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Customary Dispatch 

Such as accords with the rules, customs, and usages of 
the port where the discharge is made. 

Dispatch Money 

Dispatch money, which arises purely from contract, is 
a premium paid charterer by vessel for days saved that 
may be used in completing voyage. The Driebergen, C.C. 
A.Fla. , 60 F.2d 367, 37l. 

Quick Dispatch 

Speedy discharge of cargo without allowance for the 
customs or rules of the port or for delay from the crowded 
state of the harbor or wharf. Mott v. Frost, D.C. S. C . ,  47 
F. 82 ; Bjorkquist v. Certain Steel Rail Crop Ends, D.C. 
Md. , 3 F. 717 ; Davis v. Wallace, 7 Fed.Cas. 182. 

DISPAUPER. When a person, by reason of his 
poverty, is admitted to sue in forma pauperis, 
and afterwards, before the suit be ended, ac­
quires any lands, or personal estate, or is guilty 
of anything whereby he is liable to have this 
privilege taken from him, then he loses the right 
to sue in forma pauperis, and is said to be dispau­
pered. Wharton. 

DISPEL. To . drive away by scattering, to clear 
away, to banish, to dissipate. Karle v. Cincin­
nati St. Ry. Co., 69 Ohio App. 327, 43 N.E.2d 762, 
767. 

DISPENSARY. A "dispensary" is a place where 
a drug is prepared or distributed. People v. Co­
hen, 94 Misc. 355, 157 N.Y.S. 591, 593. 

Dispensatio est mali prohibiti provida relaxatio, 
utilitate seu necessitate pensata ; et est de jure 
domino regi concessa, propter impossibilitatem 
prrevidendi de omnibus particularibus. A dispen­
sation is the provident relaxation of a malum pro­
hibitum weighed from utility or necessity ; and it 
is conceded by law to the king on account of the 
impossibility of foreknowledge concerning all par­
ticulars. 10 Coke, 88. 

Dispensatio est vulnus, quod vulnerat jus com· 
mune. A dispensation is a wound, which wounds 
common law. Dav. Ir. K. B. 69. 

DISPENSATION. An exemption from some 
laws ; a permission to do something forbidden ; 
an allowance to omit something commanded ; the 
canonistic name for a license. Sweeney v. In­
dependent Order of Foresters, 190 App.Div. 787, 
181 N.Y.S. 4, 5. 

A relaxation of law for the benefit or advantage of an 
�ndividual. In the United States, no power exists, except 
In the legislature, to dispense with law ; and then it  is not 
so much a dispensation as a change of the law. 

DISPENSE. Etymologically, "dispense" means 
to weigh out, pay out, distribute, regulate, man­
age, control, etc., but when used with "with," it 
has, among other meanings, that of "doing with­
out," and "doing away with," being synonymous 
with "abolish." United States v. Reynolds, D.C. 
Mont., 244 F. 991. 

DISPOSE 

This term, as used in shipping articles, means 
"disrate," and does not import authority of the 
master to discharge a second mate, notwithstand­
ing a usage in the whaling trade never to disrate 
an officer to a seaman. Potter v. Smith, 103 Mass. 
68. 

DISPLAY. An opening or unfolding, exhibition, 
manifestation, ostentatious show, exhibition for 
effect, parade. 20th Century Lites v. Goodman, 
64 Cal.App.2d Supp., 938, 149 P.2d 88, 91. 

As applied to printing, means a varying ar­
rangement of lines, as by the use of unequal 
lengths or different styles or sizes of type faces ; 
also matter thus printed. Display advertising 
means advertising not under specific headings in 
newspapers, magazines and trade papers. Rust v. 
Missouri Dental Board, 348 Mo. 616, 155 S.W.2d 80, 
85. 

DISPONE. In Scotch law. To grant or convey. 
A technical word essential to the conveyance of 
heritable property, and for which no equivalent 
is accepted, however clear may be the meaning 
of the party. Paters. Compo 

DISPONO. Lat. To dispose of, grant, or convey. 
Disponet, he grants or alienates. Jus disponendi, 
the right of disposition, i. e., of transferring the 
title to property. 

DISPOSABLE PORTION. That portion of a 
man's property which he is free to dispose of by 
will to beneficiaries other than his wife and chil­
dren. By the ancient common law, this amounted 
to one-third of his estate if he was survived by 
both wife and children. 2 Bl. Comm. 492 ; Hop­
kins V. Wright, 17 Tex. 36. In the civil law (by 
the Lex Falcidia) it arriounted to three-fourths. 
Mackeld. Rom. Law, § § 708, 771. 

DISPOSAL. Sale, pledge, giving away, use, con­
sumption or any other disposition of a thing. C. 
B. Norton Jewelry Co. v. Maddock, 115 Kan. 108, 
222 P. 113, 114. To exercise control over; to di­
rect or assign for a use ; to pass over into the con­
trol of some one else ; to alienate, bestow, or 
part with. Popp V. Munger, 131 Ok!. 282, 268 P. 
1100, 1102. 

DISPOSE OF. To alienate or direct the owner­
ship of property, as disposition by will. Used 
also of the determination of suits. Carnagio v. 
State, 106 Fla. 209, 143 So. 162. Called a word 
of large extent. 

To exercise finally, in any manner, one's pow­
er of control over; to pass into the control of 
someone else ; to alienate, relinquish, part with, 
or get rid of ; to put out of the way; to finish 
with ; to bargain away. Carpenter v. Lothringer, 
224 Iowa 439, 275 N.W. 98, 103 ; Roe v. Burt, 66 
Okl. 193, 168 P. 405, 406. 

Often used in restricted sense of "sale" only, DISPERSONARE. To scandalize or disparage. 
Blount. 

or so restricted by context. Roby v. Herr, 194 
DISPLACE. To crowd out ; to take the place of. Ky. 622, 240 S.W. 49, 51 ; Merchants' Nat. Bank 
Ford v. Department of Water and Power of City of Mandan v. First Nat. Bank, C.C.A.N.D., 238 F. 
of Los Angeles, 4 Cal.App.2d 526, 41 P.2d 188, 189. 502, 507. 
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DISPOSING 

DISPOSING CAPACITY OR MIND. These are 
alternative or synonymous phrases in the law 
of wills for "sound mind," and "testamentary ca­
pacity" (q. v.J .  Lockhart v. Ferguson, 243 Mass. 
226, 137 N.E. 355, 356. 

DISPOSITION. In Scotch law. A deed of alien­
ation by which a right to property is conveyed. 
Bell. 

An attitude ; a willingness. In re Schaefer's 
Estate, 207 Wis. 404, 241 N.W. 382, 386. 

The parting with, alienstiDn of, or giving up 
property. Long v. Commissioner of Intf:rnal Rev­
enue, C.C.A., 96 F.2d 270, 271 ; Ashwander v. Ten­
nessee Valley Authority, Ala. ,  56 S.Ct. 466, 479, 
297 U.S. 288, 80 L.Ed. 688. A destruction of prop­
erty. Pioneer Cooperage Co. v. Commissioner of 
Internal Revenue, C.C.A., 53 F.2d 43, 44. 

DISPOSITIVE FACTS. Jural facts, or those acts 
or events that create, modify or extinguish jural 
relations. Kocourek, Jural Relations (2d Ed. ) p. 
17. 

DISPOSSESS. To oust from land by legal pro­
cess ; to eject, to exclude from realty. Matthews 
v. Deason, Tex.Civ.App., 200 S.W. 855, 856. 

DISPOSSESS PROCEEDINGS. Summary pro· 
cess by a landlord to oust the tenant and regain 
possession of the premises for nonpayment of 
rent or other breach of the conditions of the lease. 
Of local origin and colloquial use in New York. 

DISPOSSESSION. Ouster; a wrong that carries 
with it the amotion of possession. An act where­
by the wrongdoer gets the actual occupation of 
the land or hereditament. It includes abatement, 
intrUSion, disseiSin, discontinuance, deforcement. 
3 Bl. Comm. 167. 

DISPROVE. To refute ; to prove to be false or 
erroneous ; not necessarily by mere denial, but 
by affirmative evidence to the contrary. Irsch v. 
Irsch, 12 N.Y.Civ.Proc.R. 182. 

DISPUTE. A conflict or controve"'sy ;  a conflict 
of claims or rights ; an assertion of a right, claim, 
or demand on one side, met by contrary claims or 
allegations on the other. Keith v. Levi, C.C.Mo., 
2 F. 745 ; Ft. Pitt Gas Co. v. Borough of Sewick­
ley, 198 Pa. 201, 47 A. 957. 

Matter in Dispute 

The subject of litigation ; the matter for which a suit 
is brought and upon which issue is joined, and in relation 
to which jurors are called and witnesses examined. Lee v. 
Watson, 1 Wall. 339, 17 L. Ed. 557 ; Smith v. Adams, 130 U. 
S. 167, 9 S.Ct. 566, 32 L. Ed. 985. 

DISQUALIFY. To divest or deprive of qualifica­
tions ; to incapacitate ; to render ineligible or un­
fit ; as, in speaking of the "disqualification" of a 
judge by reason of his interest in the case, of a 
juror by reason of his holding a fixed preconceived 
opinion, or of a candidate for public office by rea­
son of non-residence, lack of statutory age, pre­
vious commission of crime, etc. Carroll v. Green, 
148 Ind. 362, 47 N.E. 223 ; Coats v. Benton, 80 
Okla. 93, 194 P. 198, 200, 19 A.L.R. 1038. 

DISRATE. In maritime law. To deprive a sea­
man or petty officer of his "rating" or rank ; to 
reduce to a lower rate or rank. 

DISRATIONARE, or DIRATIONARE. To justify ; 
to clear one's self of a fault ; to traverse an in­
dictment ; to disprove. Enc. Lond. 

DISREGARD. To treat as unworthy of regard 
or notice ; to take no notice of ; to leave out of 
consideration ; to ignore ; to overlook ; to fail to 
observe. Cunningham v. Fredericks, 106 Conn. 
665, 138 A. 790, 793. 

DISREPAIR. The state of being in need of re­
pair or restoration after decay or injury. Wyom­
ing Coal Mining Co. v. Stanko, 22 Wyo. 110, 138 
P. 182, 183. 

DISREPUTE. Loss or want of reputation ; ill 
character; disesteem ; discredit. U. S. v. Ault, D. 
C.Wash., 263 F. 800, 810 ; U. S. v. Strong, D.C. 
Wash., 263 F. 789, 796. 

DISSASINA. In old Scotch law. Disseisin ; dis­
possession. Skene. 

DISPUNISHABLE. In old English law. Not an­
swerable. Co. Litt. 27b, 53. 1 Steph. Comm. 245. 
Not punishable. "This murder is dispunishable." 
1 Leon. 270. DISSECTION. The act of cutting into pieces an 

animal or vegetable for the purpose of ascertain­
DISPUTATIO FORI. In the civil law. Discus- ing the structure and use of its parts ... The ana­
sion or argument before a court. Mackeld. Rom. tomical examination of a dead body by cutting 
Law, § 38 ; Dig. 1, 2, 2, 5. into pieces or exscinding one or more parts or 

DISPUTABLE PRESUMPTION. A species of evi­
dence that may be accepted and acted upon when 
there is no other evidence to uphold contention 
for- which it stands ; and when evidence is intro­
duced supporting such contention, evidence takes 
place of presumption, and there is no necessity 
for indulging in any presumption. Noble v. Key 
System, 10 Cal.App.2d 132, 51 P.2d 887, 889. 

A rule of law to be laid down by the court, 
which shifts to the party against whom it oper­
ates the burden of evidence merely. City of 
Montpelier v. Town of Calais, 114 Vt. 5; 39 A.2d 
350, 356. See Presumptions. 

organs. Wehle v. Accident Ass'n, 31 N.Y.S. 865, 11 
Misc. 36 ; Rhodes v. Brandt, 21 Hun (N.Y. ) 3. 
Anatomy ; the act of separating into constituent 
parts for the purpose of critical examination. 

DISSEISE. To dispossess ; to deprive. 

DISSEISEE. One who is wrongfully put out of 
possession of his lands ; one who is disseised. 

DISSEISIN. Dispossession ; a deprivation of pos­
session ; a privation of seisin ; a usurpation� of the 
right of seisin and possession, add an exercise of 
such powers and privileges of ownership as to 
keep out or displace him to whom these right-
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fully belong. 3 Washb. Real Prop. 125 ; Sweeney 
v. Dahl, 140 Me. 133, 34 A.2d 673, 675, 151 A.L.R. 
356. 

It is a wrongful putting out of him that is seised 
of the freehold, not, as in abatement or intrusion, 
a wrongful entry, where the possession was va­
cant, but an attack upon him who is in actual 
possession, and turning him out. It is an ouster 
from a freehold in deed, as abatement and in­
trusion are oust�rs in law. 3 Steph.Comm. 386. 

When one man invades the possession of another, and by 
force or surprise turns him out of the occupation of his 
lands, this is  termed a "disseisin, " being a deprivation of 
that actual seisin or corporal possession of the freehold 
which the tenant before enjoyed. In other words, a dissei­
sin is  said ·to be when one enters intending to usurp the 
possession, and to oust another from the freehold. To con­
stitute an entry a disseisin, there must be an ouster of 
the freehold, either by taking the profits or by claiming the 
inheritance. Brown. 

According to the modern authorities, there seems to be 
no legal difference between the words "seisin" and "pos­
session, "  although there is a difference between the words 
"disseisin" and "dispossession ; "  the former meaning an 
estate gained by wrong and injury, whereas the latter 
may be by right or" by wrong ; the former denoting an 
ouster of the disseisee, or some act equivalent to it, where­
as by the latter no such act is implied. Slater v. Rawson, 
6 Metc. (Mass. ) 439. 

Equitable disseisin is where a person is wrong­
fully deprived of the equitable seisin of land, e. g., 
of the rents and profits. 2 Meriv. 171 ; 2 Jac. & 
W. 166. 

Disseisin by election is where a person alleges 
or admits himself to be disseised when he has not 
really been so. 

Disseisinam satis facit, qui uti non permittit pos­
sessorem, vel minus commode, Hcet omnino non 
expeUat. Co. Litt. 331. He makes disseisin 
enough who does not permit the possessor to en­
joy, or makes his enjoyment less beneficial, al­
though he does not expel him altogether. 

DISSEISITRIX. A female disseisor; a disseisor­
ess. Fleta, lib. 4, c. 12, § 4. 

DISSEISITUS. One who has been disseised. 

DISSEISOR. One who puts another out of the 
possession of his lands wrongfully. A settled tres­
passer on the land of -another. Flinn v. Blake­
man, 254 Ky. 416, 71 S.W.2d 961, 968. 

DISSEISORESS. A woman who unlawfully puts 
another out of his land. 

DISSEMBLE. To conceal by assuming some false 
appearance. Darneal v. State, 14 Okl.Cr. 540, 174 
P. 290, 292, 1 A.L.R. 638. 

DISSENSUS. Lat. In the civil law. The mutual 
agreement of the parties to a simple contract 
obligation that it shall be dissolved or annulled ; 
technically, an undoing of the consensus which 
created the obligation. Mackeld. Rom. Law, § 
541. 

DISSENT. Contrariety of OpInIOn ; refusal to 
agree with something already stated or adjudged 
or to an act previously performed. 

DISSOLUTION 

The term is most commonly used in American 
law to denote the explicit disagreement of one or 
more judges of a court with the decision passed 
by the majority upon a case before them. In such 
event, the non-concurring judge is reported as 
"dissenting." Mere failure of a justice to vote is 
not a dissent. Charles W. Sommer & Bro. v. Al­
bert Lorsch & Co., 254 N.Y. 146, 172 N.E. 271, 272. 
A dissent may or may not be accompanied by an 
opinion. 

Dissenting Opinion 

The opinion in which a judge announces his dissent from 
the conclusions held by the majority of the court, and ex­
pounds his own views. 

In Ecclesiastical Law 

A refusal to conform to the rites and ceremo­
nies of the established church. 2 Burn, Eccl. Law 
165. 

DISSENTER. One who refuses to conform to the 
rites and ceremonies of the established church ; 
a non-conformist. 2 Burn, Eccl. Law 165. 

DISSENTERS. Protestant seceders from the es­
tablished church of England. They are of many 
denominations, principally Presbyterians, Inde­
pendents, Methodists, and Baptists ; but, as to 
church government, the Baptists are Independ­
ents. 

DISSENTIENTE. (Lat. dissenting.) Used with 
the name or names of one or more judges, it in­
dicates a dissenting opinion in a case. Nemine 
dissentiente. No one dissenting ; unanimous. 

DISSIGNARE. In old law. To break open a seal. 
Whishaw. 

. Dissimilium dissimilis est ratio. Co. Litt. 191. Of 
dissimilars the rule is dissimilar. 

Dissimulatione tollitnr injuria. An injury is ex­
tinguished by the forgiveness or reconcilement of 
the party injured. Ersk. Inst. 4, 4, 108. 

DISSOLUTE. Loosed from restraint, unashamed, 
lawless, loose in morals and conduct, recklessly 
abandoned to sensual pleasures, profligate, wan­
ton, lewd, debauched, thus, evidence that defend­
ants danced in nude at a smoker authorized their 
conviction as dissolute persons. People v. Scott, 
113 Cal.App. 778, 296 P. 601, 603. 

DISSOLUTION. 
In Contracts 

. The dissolution of a contract is the cancellation 
or abrogation of it by the parties themselves, with 
the effect of annulling the binding force of the 
agreement, and restoring each party to his orig­
inal rights. In this sense it is frequently used in 
the phrase "dissolution of a partnership." Willis­
ton v. Camp, 9 Mont. 88, 22 P. 501. 

In Practice 
The act of

· 
rendering a legal proceeding null, 

abrogating or revoking it ; unloosing its constrain­
ing force ; as when an injunction is dissolved by 
the court. Jones v. Hill, 6 .N.C. 131. 
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DISSOLUTION 

Of Corporations 
The dissolution of a corporation is the termina­

tion of its existence as a body politic. This may 
take place in several wq.ys ; as by act of the legis­
lature, where that is constitutional ; by surrender 
or forfeiture of its charter ; by expiration of its 
charter by lapse of time ; by proceedings for wind­
ing it up under the law ; by loss of all its mem­
bers or their reduction below the statutory limit. 
New York Title & Mortgage Co. v. Friedman, 276 
N.Y.S. 72, 153 Misc. 697 ; Bruun v. Katz Drug Co., 
351 Mo. 731, 173 S.W.2d 906, 909. 

De Facto Dissolution 

That which takes place when corporation, by reason of 
insolvency or for other reason, suspends all operations and 
goes into liquidation. Hidden v. Edwards, 313 Mo. 642, 285 
S.W. 462, 468. 

Of Marriage 
The act of terminating a marriage ; divorce ; 

but the term does not include annulment. Deihl 
v. Jones, 170 Tenn. 217, 94 S.W.2d 47, 48. 

DISSOLUTION OF PARLIAMENT. The crown 
may dissolve parliament either in person or by 
proclamation ; the dissolution is usually by pro­
clamation, after a prorogation. No parliament 
may last for a longer period than seven years. 
Septennial Act, 1 Geo. I. c. 38. Under 6 Anne, c. 
37, upon a demise of the crown, parliament be­
came ip80 facto dissolved six months afterwards, 
but under the Reform Act, 1867, its continuance 
is now nowise affected by such demise. May,. Parle 
Pro (6th Ed. ) 48. Brown. 

DISSOLVE. To terminate ; abrogate ; cancel ; 
annul ; disintegrate. To release or unloose the 
binding force of anything. As to "dissolve a cor­
poration," to "dissolve an injunction." See Dis­
solution. 

DISSOLVING BOND. A bond given to obtain the 
dissolution of a legal writ or process, particularly 
an attachment or an injunction, and conditioned 
to indemnify the opposite party or to abide the 
judgment to be given. See Sanger v. Hibbard, 2 
Ind. T. 547, 53 S.W. 330. 

DISSUADE. In criminal· law. To advise and pro­
cure a person not to do an act. 

To dissuade a witness from giving evidence 
against a person indicted is an indictable offense 
at common law. Hawk. P. C. b. 1, c. 21, § 15. 
People v. Hamm, 250 N.Y.S. 603, 605, 140 M·isc. 335. 

DISTANCE. A straight line along a horizontal 
plane from point to point and is measured . from 
the nearest point of one place to the nearest point 
of another. Evans V. U. S., C.C.A.N.Y., 261 F. 902, 
904. 

It may however be a broken line and represent­
ed by country roads or a... railroad track. State v. 
Mostad, 34 N.D. 330, 158 N.W. 349, 350. 

the manufacture of intoxicating liquors. Williams 
v. State, 161 Ark. 383, 256 S.W. 354. 

DISTILLED LIQUOR or DISTILLED SpmITs. 
A term which includes all potable alcoholic liq­
uors obtained by the process of distillation ( such 
as whisky, brandy, rum, and gin) but excludes 
fermented and malt liquors, such as wine and 
beer.. Sarlls V. U. S., 14 S.Ct. 720, 152 U.S. 570, 38 
L.Ed. 556 ; Commonwealth V. Nickerson, 236 Mass. 
281, 128 N.E. 273, 283, 10 A.L.R. 1568; Maresca V. 
U. S., C.C.A.N.Y., 277 F. 727, 740. 

DISTILLER. One who produces distilled spirits, 
or who brews or makes mash, wort, or wash, fit 
for distillation or for the production of spirits, or 
who, by any process of evaporization, separates 
alcoholic spirit from any fermented substance, 
or who, making or k�eping mash, wort, or wash, 
has also in his possession or use a still. U. S. V. 
Ridenour, D.C.Va., 119 F. 411 ; Motlow V. U. S'., C. 
C.A.Mo., 35 F.2d 90, 91. 

DISTILLERY. The strict meaning of "distillery" 
is a place or building where alcoholic liquors are 
distilled or manufactured ; not every building 
where the process of distillation is used. U. S. v. 
Blaisdell, 24 Fed.Cas. 1162 ; Atlantic Dock Co. V. 
Leavitt, 54 N.Y. 35, 13 Am.Rep. 556. 

DISTILLING APPARATUS. Under National Pro­
hibition Act, tit. 2, § 25 (27 USCA § 39) "distilling 
apparatus" is not limited to a completed still ful­
ly equipped and ready for operation, but may 
cover a 15-gallon pot and coil of copper tubing or 
worm, which, when connected by gooseneck, would 
produce a completed still. Rossman V. U. S., C. 
C.A.Ohio, 280 F. 950, 952. 

DISTINCT. Clear to the senses or mind; easily 
perceived or understood ;  plain ; unmistakable. 
Hill V. Norton, 74 W.Va. 428, 82 S.E. 363, 367, Ann. 
Cas.1917D, 489. 

. 

Evidently not identical ; observably or decidedly 
different. Bayne V. Kansas City, Mo.App., �63 S. 
W. 450, 451. 

Distinguished by nature or sta tion; not the 
same ; different in the place or the like ; separate ; 
individual ; that which is capable of being distin­
guished; actually divided or apart from other 
things. Gavin v. Webb, Tex.Civ.App., . 99 S.W.2d 
372, 379. 

DISTINCTE ET APERTE. In old English prac­
tice. Distinctly and openly. Formal words In 
writs of error, referring to the return required to 
be made to them. Reg. Orig. 17. 

DISTINCTIVELY. Characteristically, or peculiar­
ly, but not necessarily exclusively. Western Un­
ion Telegraph CO. V. Green, 153 Tenn. 522, 284 S. 
W. 898, 899, 48 A.L.R. 313. 

DISTILL. To subject to a process of distillation, Distinguenda sunt tempora. The time is to be con­
i. e., vaporizing the more volatile parts of a sub- sidered. 1 Coke, 16a,' Bloss V. Tobey, 2 Pick. 
stance and then condensing the vapor so formed. (Mass. ) 327; Owens V. Missionary Society, 14 N.Y. 

In law, the term is chiefly used in connection with 380, 393, 67 Am.Dec. 160. 
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Distinguenda sunt tempora; aliud est facere, aliud 
perficere. Times must be distinguished ; it is one 
thing to do, another to perfect. 3 Leon. 243 ; 
Branch. Princ. 

Distinguenda sunt tempora; distingue tempora 
et concordabis leges. Times are to be distinguish­
ed ; distinguish times, and you will harmonize 
laws. 1 Coke, 24. A maxim applied to the con­
struction of statutes. 

DISTINGUISH. To point out an essential dif­
ference ; to prove a case cited as applicable, inap­
plicable. 

DISTIN.GUlSHING MARK. Any deliberate mark­
ing of ballot by voter that is not made in attempt 
to indicate his choice of candidates and which is 
also effective as mark by which his ballot may be 
distinguished. Hanson V. Emanuel, 210 Minn. 271, 
297 N.W. 749, 752, 753, 754. 

DISTORT. To twist out of natural or regular 
shape, to twist aside physically, to force or put out 
of true posture, to twist, wrest, or deform. Grip 
Nut Co. v. MacLean-Fogg Lock Nut Co., D.C.lll., 
34 F .2d 41, 42. 

DISTRACTED PERSON. A tenn used in the stat­
utes of Illinois and New Hampshire to express a 
state of insanity. Snyder v. Snyder, 142 Ill. 60, 31 
N.E. 303. 

DISTRACTIO. Lat. In the civil law. A separa­
tion or division into parts ; also an alienation or 
sale. Sometimes applied to the act of a guardian 
in appropriating the property of his ward. 

DI$TRACTIO BONORUM. The sale at retail of 
the property of an insolvent estate, under the 
management of a curator appointed in the interest 
of the creditors, and for the purpose of realizing 
as much as possible for the satisfaction of their 
claim. Mackeld. Rom. Law, § 524. 

DISTRACTIO PIGNORIS. The sale of a thing 
pledged or hypothecated, by the creditor or 
pledgee, to obtain satisfaction of his claim on the 
debtor's failure to pay or redeem. Mackeld. Rom. 
Law, § 348. 

DISTRACTION RULE. If plaintiff's attention is 
diverted from known danger by a sufficient cause, 
under this rule the question of contributory negli­
gence is for j ury. Deane V. Johnston, Fla., 104 
So.2d 3, 9. 

DISTRAHERE. To sell ; to draw apart ; to dis­
solve a contract ; to divorce. Calvin. 

DISTRAIN. To take as a pledge property of an­
other, and keep it until he performs his obligation 
or untn the property is replevied by the sheriff. 
It was used to secure an appearance in court, pay­
ment of rent, performance of services, etc. 3 Bl. 
Comm. 231 ; Also, any detention of personal prop­
erty, whether lawful or unlawful, for any purpose. 
Wolfe v. Montgomery, 41 S.D. 267, 170 N.W: 158. 

Distress Is now generally used. 

DISTRESS 

DISTRAINER, or DISTRAINOR. He who seizes 
a distress. 

DISTRAINT. Seizure ; the act of distraining or 
making a distress. Regional Agr. Credit Corp. v. 
Griggs County, 73 N.D. 1, 10 N.W.2d 861, 866. 

DISTRESS. The taking a personal chattel out of 
the possession of a wrong-doer into the custody 
of the party injured, to procure a satisfaction for 
a wrong committed ; as for non-payment of rent, 
or injury done by cattle. 3 Bl.Comm. 6, 7; Co. 
Litt. 47. The taking of beasts or other personal 
property by way of pledge, to enforce the per­
formance of something due from the party dis­
trained upon. 3 Bl.Comm. 231. Hall v. Marshall, 
145 Or. 221, 27 P.2d 193. The taking of a defend­
ant's goods, in order to compel an appearance in 
court. 3 Bl.Comm. 280 ; 3 Steph.Comm. 361, 363. 

The seizure of personal property to enforce pay­
ment of taxes, to be followed by its public sale if 
the taxes are not voluntarily paid. Marshall v. 
Wadsworth, 64 N.H. 386, 10 A. 685 ; also the thing 
taken by distraining, that which is seized to pro­
cure satisfaction. And in old Scotch law, a pledge 
taken by the sheriff from those attending fairs or 
markets, to secure their good behavior, and re­
turnable to them at the close of the fair or market 
if they had been guilty of no wrong. 

Distress infinite. One that has no bounds with 
regard to its quantity, and may be repeated from 
time to time, until the stubbornness of the party 
is conquered. Such are distresses for fealty or 
suit of court, and for compelling j urors to attend. 
3 Bl.Comm. 231. 

A power of attorney by which landlord dele­
gates exercise of his right to his duly authorized 
agent. In re Koizim, D.C.N.J., 52 F.Supp. 357, 358. 

Distress warrant. A writ authorizing an officer 
to make a distraint ; particularly, a writ authoriz­
ing the levy of a distress on the chattels of a ten­
ant for non-payment of rent. Commercial Credit 
Co. of Baltimore v. Vineis, 98 N.J.Law, 376, 120 A. 
417, 418. 

Grand distress, writ of. 
·
A writ formerly issued 

in the real action of quare impedit, when no ap­
pearance had been entered after the attachment ; 
it commanded the sheriff to distrain the defend­
ant's lands and chattels in order to compel ap­
pearanc�. It is no longer used, 23 & 24 Vict. c. 
126, § 26, having abolished the action of quare 
impedit, and substituted for it the procedure in an 
ordinary action. Wharton. 

Second distress. A supplementary distress for 
rent in arrear, allowed by law in some cases, 
where the goods seized under the first distress are . 
not of sufficient value to satisfy the claim. 

DISTRESS AND DANGER. The "distress" and 
"danger" to which a ship needs to be exposed to 
entitle its rescuer to salvage need not be actual 
or immediate, or the danger imminent and ab­
solute. It is sufficient if at the time the assistance 
is rendered, the ship has encountered any damage 
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or misfortune which might possibly expose her to 
destruction if the services were not rendered, or 
if a vessel is in a situation of actual apprehension 
though not of actual danger. The Urko Mendi, 
D.C., 216 F. 427, 429. 

DISTRmUTE. To deal or divide out in propor­
tion or in shares. Buchan v. Buchan, 177 N.Y.S. 
176, 177, 108 Misc. 31 ; Foreman v. United States, 
C.C.A., 255 F. 621, 623. 

DISTRIBUTEE. An heir; a person entitled to 
share in the distribution of an estate. This term 
is admissible to denote one of the persons who 
are entitled, under the statute of distributions, to 
the personal estate of one who is dead intestate. 
Allen v. Foth, 210 Ky. 343, 275 S.W. 804, 805. 

DISTRmUTION. In probate practice. The appor­
tionment and division, under authority of a court, 
of the remainder of the estate of an intestate, 
after payment of the debts and charges, among 
those who are legally entitled to share in the 
same. Rogers v. Gillett, 56 Iowa, 266, 9 N.W. 204. 

Statute of Di8tributions 

A law prescribing the manner of the distribution of the 
estate of an intestate among his heirs or relatives. Such 
statutes exist in all the states. 

In general. The giving out or division among 
a number, sharing or parceling out, allotting, dis­
pensing, apportioning. People v. Dime Sav. Bank, 
350 Ill. 503, 183 N .E. 604, 608. 

DISTRmUTIVE. That which exercises or accom­
plishes distribution ; apportions, divides, and as­
signs in separate items or shares. 

DISTRIBUTIVE FINDING OF THE ISSUE. The 
jury are bound to give their verdict for that par­
ty who, upon the evidence, appears to them to 
have succeeded in establishing his side of the is­
sue. But there are cases in which an issue may 
be found distributively, i. e., in part for plaintiff, 
and in part for defendant. Thus, in an action for 
goods sold and work done, if the defendant plead­
ed that he never was indebted, on which issue was 
joined, a verdict might be found for the plain­
tiff as to the goods, and for the defendant as to 
the work. Steph. Pl. (7th Ed. ) 77d. 

DISTRIBUTIVE. JUSTICE. See Justice. 

DISTRmUTIVE SHARE. The share or portion 
which a given heir receives on the legal distribu­
tion of an intestate estate ; Van Buren v. Plain­
field Trust Co., 130 N.J.Eq. 244, 22 A.2d 189, 191, 
or from a dissolved partnership. Helvering v. 
Enright's Estate, 61 S.Ct. 777, 781, 312 U.S. 636, 
85 L.Ed. 1093. Sometimes, by an extension of 
meaning, the share or portion assigned to a given 
person on the distribution of any estate or fund, 
as, under an assignment for creditors or under 
insolvency proceedings. 

DISTRICT. One of the portions into which an 
entire state or country, county, municipality or 
other political subdivision or geographical terri­
tory is divided, for judicial, political, or ·adminis-

trative purposes. Briggs v. Stevens, 119 Or. 138, 
248 P. 169 ; State ex reI. Schur v. Payne, 57 Nev. 
286, 63 P.2d 921, 925. 

The United States are divided into judicial dis­
tricts, in each of which is established a district 
court. They are also divided into election dis­
tricts, collection districts, etc. 

The circuit or territory within which a person 
may be compelled to appear. Cowell. Circuit of 
authority ; province. Enc. Lond. 

District attorney. The prosecuting officer of the 
United States government in each of the federal 
judicial districts. Also, under the state govern­
ments, the prosecuting officer who represents the 
state in each of its judicial districts. In some 
states, where the territory is divided, for judicial 
purposes, into sections called by some other name 
than "districts," the same officer is denominated 
"county attorney" or "state's attorney." Hill Coun· 
ty v. Sheppard, 142 Tex. 358, 178 S.W.2d 261, 263 ; 
State v. Henry, 196 La. 217, 198 So. 910, 914. 

District clerk. The clerk of a district court of 
either a state or the United States. 

District courts. Courts of the United States, 
each having territorial jurisdiction over a district, 
which may include a whole state or only part of 
it. Each of these courts is presided over by one 
judge, who must reside within the district. These 
courts have original jurisdiction over all admiral· 
ty and maritime causes and all proceedings in 
bankruptcy, and over all penal and criminal mat· 
ters cognizable under the laws of the United 
States, exclusive jurisdiction over which is not 
vested either in the supreme or circuit courts. 
Also inferior courts in Colorado, Idaho, Iowa, Kan­
sas, Louisiana, Minnnesota, Montana, Nebraska, 
Nevada, New Jersey, New Mexico, North Dakota, 
Ohio, Oklahoma, Texas, Utah, and Wyoming, are 
also called "district courts." Their jurisdiction is 
for the most part similar to that of county courts 
(q. v . ) . 

District judge. The judge of a United States 
district court ; also, in some states, the judge of 
a district court of the state. 

District parishes. Ecclesiastical divisions of par· 
ishes in England, for all purposes of worship, and 
for the celebration of marriages, christenings, 
churchings, and burials, formed at the instance of 
the queen's commissioners for building new 
churches. See 3 Steph.Comm. 744. 

District registry. By the English judicature 
act, 1873, § 60, it is provided that to facilitate pro· 
ceedings in country districts the crown may, from 
time to time, by - order in council, create district 
registries, and appoint district registrars for the 
purpose of issuing writs of summons, and for 
other purposes. Documents sealed in any such 
district registry shall be received in evidence 
without further proof, (section 61 ; )  and the dis· 
trict registrars may administer oaths or do . other 
things as provided by rules or a special order of 
the court, ( section 62.) Power, however, is given 
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to a j udge to remove proceedings from a district 
registry to the office of the high court. Section 
65. By order in council of 12th of August, 1875, 
a number of district registries have been estab­
lished in the places mentioned in that order ; and 
the prothonotaries in Liverpool, Manchester, and 
Preston, the district registrar of the court of ad­
miralty at Liverpool, and the county court regis­
trars in the other places named, have been ap­
pointed district registrars. Wharton. 

As to "Fire," "Judicial," "Land," "Levee," "Min­
eral," "Mining," "Road," "School," and "Taxing," 
districts, see those titles. 

DISTRICT MESSENGER SERVICE. The service 
is not that of a common carrier, but the furnish­
ing of messengers to be used by the employer in 
any way in which they could be properly em­
ployed, in the course of which the messenger be­
comes for the time the servant of the employer 
and the company is not liable for his dishonesty 
in the ordinary course of his employment unless 
there was failure to use proper care in his selec­
tion ; Haskell v. Messenger Co., 190 Mass. 189, 76 
N.E. 215, 2 L.R.A.,N.S., 1091, 112 Am.St.Rep. 324, 
5 Ann.Cas. 796. 

DISTRICT OF COLUMBIA. A territory situated 
on the Potomac river, and being the seat of gov­
ernment of the United States. It was originally 
ten miles square, and was composed of portions 
of Maryland and Virginia ceded by those states to 
the United States ; but in 1846 the tract coming 
from Virginia was retroceded. Legally it is neith­
er a state nor a territory, but is made subject, by 
the constitution, to the exclusive jurisdiction of 
congress. 

DISTRICTIO. 
Cowell. 

Lat. A distress ;  a distraint. 

DISTRINGAS. In English practice. A writ di­
rected to the sheriff of the county in which a de­
fendant resides, or has any goods or chattels, com­
manding him to distrain upon the goods and cha t­
tels of the defendant for forty shillings, in order 
to compel his appearance. 3 Steph.Comm. 567. 
This writ issues in cases where it is found im­
practicable to get at the defendant personally, 
so as to serve a summons upon him. Id. 

A distringas is also used in equity, as the first 
process to compel the appearance of a corporation 
aggregate. St. 11 Geo. IV. and 1 Wm. IV. c. 36. 

A form of execution in the actions of detinue 
and assise of nuisance. Brooke, Abr. pI. 26 ; Bar­
net v. Ihrie, 1 Rawle (Pa.) 44. 

DISTRINGAS JURAT ORES. A writ commanding 
the sheriff to have the bodies of the jurors, or to 
distrain them by their lands and goods, that they 
may appear upon the day appointed. 3 Bl.Comm. 
354. It issu,es at the same time with the venire, 
though in theory afterwards, founded on the sup­
posed neglect of the juror to attend. 3 Steph. 
Comm. 590. 

DISTURBANCE 

office of sheriff, to compel him to do some act 
which he ought to have done before leaving the 
office ; as to bring in the body of a defendant, or 
to sell goods attached u:l.der a fi. fa. 

DISTRINGAS VICE COMITEM. A wcit of dis­
tringas, directed to the coroner, may be issued 
against a sheriff if he neglects to execute a writ 
of v�nditioni exponas. Arch. Pro 584. 

DISTRINGERE. In feudal ana old English law. 
To distrain; to coerce or compel. Spelman ; Cal­
vin. 

DISTURB. To throw into disorder ; to move from 
a state of rest or regular order ; to interrupt a 
settled state of, to throw out of course or order. 
Stinchcomb v. Oklahoma City, 81 Old. 250, 198 P. 
508, 510. 

DISTURBANCE. Any act causing annoyance, 
disquiet, agitation, or derangement to another, or 
interrupting his peace, or interfering with him in 
the pursuit of a lawful and appropriate occupa­
tion or contrary to the usages of a sort of meeting 
and class of persons assembled that interferes 
with its due progress or irritates the assembly in 
whole or in part. State v. Mancini, 91 Vt. 507, 101 
A. 581, 583. 

A wrong done to an incorporeal hereditament 
by hindering or disquieting · the owner in the en· 
joyment of it. Finch, 187 ; 3 BI. Comm. �35. 

DISTURBANCE OF COMMON. The doing any 
act by which the right of ano�her to his common 
is incommoded or diminished ; as where one who 
has no right of common puts his cattle into the 
land, or where one who has a right of common 
puts in cattle which are not commonable, or sur­
charges the common ; or where the owner of the 
land, or other person, incloses or otherwise ob­
structs it. 3 BI. Comm. 237-241 ; 3 Steph. Comm. 
511, 512. 

DISTURBANCE OF FRANCHISE. The disturb­
ing or incommoding a man in the lawful exercise 
of his franchise, whereby the profits arising from 
it are diminished. 3 BI. Comm. 236; 3 Steph. 
Comm. 510; 2 Crabb, Real Prop. § 2472a. 

DISTURBANCE OF PATRONAGE. The hin­
drance or obstruction of a patron from presenting 
his clerk to a benefice. 3 BI. Comm. 242 ; 3 Steph. 
Comm. 514. 

DISTURBANCE OF PUBLIC OR RELIGIOUS 
WORSHIP. Any acts or conduct which interfere 
with the peace and good order of an assembly of 
persons lawfully met together for religious exe�'­
cises. Minter v. State, 104 Ga. 743, 30 S.E. 989, 
991 ; Stafford v. State, 154 Ala. 71, 45 So. 673, 674. 

DISTURBANCE OF PEACE. Interruption of · the 
peace, quiet, and good order of a neighborhood or 
community, particularly by unnecessary and dis­
tracting noises. Platt v. Gleenwood, 69 P.2d 1032, 

DISTRINGAS NUPER VICE COMITEM. A writ 1034, 50 Ariz. 158 ; Levert v. Katz & Besthoff, 164 
to distrain the goods of one who lately filled the La. 1094, 115 So. 281, 283. 
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DISTURBANCE OF TENURE. In the law of 
tenure, disturbance is where a stranger, by men­
aces, force, persuasion, or otherwise, causes a 
tenant to leave his tenancy; this disturbance of 
tenure is an injury to the lord for which an action 
will lie. 3 Steph. Comm. 414. 

DISTURBANCE OF WAYS. This happens where 
a person who has a right of way over another's 
ground by grant or prescription is obstructed by 
inclosures or other obstacles, or by plowing 
across it,' by which means he cannot enjoy his 
right of way, or at least in so commodious a man­
ner as he might have done. 3 Bl. Comm. 241. 

DISTURBER. If a bishop refuse or neglect to 
examine or admit a patron's clerk, without reason 
assigned or notice given, he is styled a "disturb­
er" by the law, and shall not have any title to 
present by lapse ; for no man shall take advan­
tage of his own wrong. 2 Bl. Comm. 278. 

DITCH. The words "ditch" and "drain" have no 
technical or exact meaning. They both may mean 
a hollow space in the ground, natural or artificial, 
where water is collected or passes off ; also, en­
tire irrigation project. Dickey v. Bullock, 28 Wyo. 
265, 202 P. 1104, 1105. 

DITCHING, DIKING, or TILING. Every kind of 
work necessary to convert parts of arid lands, 
particularly sagebrush lands, into farms and or­
chards,-the word "diking" as applied to arid re­
gions implying a leveling of the land, and the 
term "clearing land" as applied to arid regions 
covered with sagebrush meaning not only the 
removal or the destruction of the brush but 
the plowing or breaking up of the roots as well. 
Craig v. Crystal Realty Co., 89 Or. 25, 173 P. 322; 
324. 

DITES OUSTER. L. Fr. Say over. The form 
of awarding a respondeas ouster, in the Year 
Books, M. 6 Edw. III. 49. 

DITTAY. In Scotch law. A technical term in civ­
il law, signifying the matter of charge or ground 
of indictment against a person accused of crime. 
Taking up dittay is obtaining informations and 
presentments of crime in order to trial. Skene, 
de Verb. Sign. ; Bell. 

DIVERGE. To extend from a common point in 
difYerent directions. Daylight Inv. Co. v. St. Louis 
Merchants' Bridge Terminal Ry. Co., Mo.Sup., 
176 S.W. 7, 8. 

Co., 97 Utah 56, 89 P.2d 474, 475 ; or to unauthor­
ized or illegal use of corporate funds ; Farracy v. 
Security Nat. Bank of Dallas, Tex., 4 S.W.2d 331, 
33� Hornstein v. Paramount Pictures, 37 N.Y.S. 
2d 404, 407 ; of estate or trust funds ; Bray Bros. v. 
Marine Trust Co. of Buffalo, 35 N.Y.S.2d 356 ; or 
of alcohol. U. S. v. Hartford Acc. & Indem. Co., 
D.C.Md., 15 F.Supp. 791, 801. 

DIVERSITE DES COURTS. A treatise on courts 
and their jurisdiction, written in French in the 
reign of Edward III. as is supposed, and by some 
attributed to Fitzherbert. It was first printed in 
1525, and again in 1534. Crabb, Eng. Law, 330, 
483. 

DIVERSITY. In criminal pleading. A plea by 
the prisoner in bar of execution, alleging that he 
is not the same who was attainted, upon which a 
jury is immediately impaneled to try the collat­
eral issue thus raised, viz., the identity of the per­
son, and not whether he is guilty or innocent, for 
that has been already decided. 4 BI. Comm. 396. 

DIVERSITY OF CITIZENSHIP. A phrase used 
with reference to the jurisdiction of the federal 
courts, which, under U.S.Const. art. 3, § 2, extends 
to cases between citizens of different states, desig­
nating the condition existing when the party on 
one side of a lawsuit is a citizen of one state, and 
the party on the other side is a citizen of another 
state. When this is the basis of j urisdiction, all 
the persons on one side of the controversy must 
be citizens of different states from all the 

'
persons 

on the other side. Albert Pick & Co. v. Cass­
Putnam Hotel Co., D.C.Mich., 41 F.2d 74 ; Soptich 
v. St. Joseph Nat. Croation Beneficiary Ass'n, D. 
C.Kan., 34 F.2d 566. 

DIVERSO INTUITU. Lat. With a different view, 
purpose, or design ; in a different view or point of 
view; by a different course or process. 1 W. Bl. 
89 ; 4 Kent Comm. 211, note. 

DIVERSORIUM. In old English law. A lodging 
or inn. Townsh. Pl. 38. 

DIVERT. To turn aside ; to turn out of the way; 
to alter the course of things. Usually applied 
to water-courses. Ang. Water-Courses, § 97 et 

. seq. Sometimes. to roads. 8 East, 394. 

DIVES. In the practice of the English chancery 
division, "dives costs" are costs on the ordinary 
scale, as opposed to the costs formerly allowed 
to a successful pauper suing or defending in for­
md. pauperis, which consisted only of his costs 
out of pocket. Daniell, Ch. Pro 43. 

DIVEST. Equivalent to devest, (q. v.> .  

DIVERS. Various, several, sundry; a collective 
term grouping a number of unspecified persons, 
objects, or acts. Harris v. Zanone, 93 Cal. 59, 28 
P. 845 ; Hilton Bridge Const. Co. v. Foster, 57 N.Y. 
S. 140, 141, 26 Misc. 338. DIVESTITIVE FACT. Any act or event that ex­

tinguishes or modifies a jural relation. Kocourek, 
DIVERSION. A turning aside or altering the Jural Relations (2d ed.) 17. 
natural course of a thing. The term is chiefly 
applied to the unauthorized changing the course DIVIDE. To cut into parts, disunite, separate, 
of a water course to the pre1udice of a lower pro- keep apart. The term is synonymous with dis­
prietor, Archer v. City of Los Angeles, 19 Cal.2d tribute. Watters v. First Nat. Bank, 233 Ala. 227\ 
19, 119 P.2d 1, 5 ;  Syret v. Tropic & East Fork Irr. 171 So. 280, 288. 
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Divide et impera, cum radix et vertex imperii in 
obedientium consensu rata sunt. 4 Inst. 35. Di­
vide and govern, since the foundation and crown 
of empire are established in the consent of the 
obedient. 

DIVIDEND. A fund to be divided. The share al­
lotted to each of several persons entitled to share 
in a division of profits or property. Thus, divi­
dend may denote a fund set apart by a corpora­
tion out of its profits, to be apportioned among the 
shareholders, or the proportional amount falling 
to each. Hadley v. Commissioner of Internal 
Revenue, 36 F.2d 543, 544, 59 App.D.C. 139 ; Pen­
ington v. Commonwealth Hotel Const. Corp., 17 
Del.Ch. 394, 155 A. 514, 517, 75 A.L.R. 1136 ; Lewis 
v. O'Malley, D.C.Neb., 49 F.Supp. 173, 179. In 
bankruptcy or insolvency practice, a dividend is a 
proportional payment to the creditors out of the 
insolvent estate. United States Fidelity & Guar­
antee Co. v. Sweeney, C.C.A.Mo., 80 F.2d 235, 241. 

So-called dividend paid by life insurer is not 
in fact a ·  "dividend" but is the excess payment of 
premiums over actual cost. Scholem v. Pruden­
tial Ins. Co. of America, 15 N.Y.S.2d 947, 948, 172 
Misc. 664. 

"Dividends ," common or preferred, are what shareholder 
earns from property without liability in case dividends are 
not paid. Commonwealth v. Philadelphia Rapid Transit 
Co. , 287 Pa. 190, 134 A. 455, 458. 

C�ulative Dividend 
A dividend, usually preferred, which if not 

earned or paid, pursuant to agreement must be 
paid at some subsequent date. Lockwood v. Gen­
eral Abrasive Co., 205 N.Y.S. 511, 513, 210 App.Div. 
141. 

Dividend Addition 
Something added to the policy in the form of 

paid-up insurance, and does not mean unappor­
tioned assets or surplus. State Life Ins. Co. of 
Indianapolis v. McNeese, 106 Ind.App. 378, 19 
N.E.2d 854, 857. The term does not refer to divi­
dends added directly to the loan value. Ander­
son v. Liberty Life Ins. Co. of Topeka, 149 Kan. 
447, 87 P.2d 499, 502. 

Ex Dividend 
A phrase used by stock brokers, meaning that 

a sale of corporate stock does not carry with it 
the seller's right to receive his proportionate 
share of a dividend already declared and shortly 
payable. 

Extraordinary Dividends 
See Extraordinary Dividends. 

Liquidation Dividend 
See Liquidation Dividend. 

Preferred Dividend 
One paid on the preferred stock of a corpora­

tion; a dividen,d paid to one class of sharehold­
ers in priority to that paid to another. Jefferson 
Banking Co. v. Trustees of Martin Institute, 146 
Ga. 383, 91 S.E. 463, 468. 

DIVINE 

Scrip Dividend 
One paid in scrip, or in certificates of the own­

ership of a corresponding amount of capital stock 
of the company thereafter to be issued. Bailey 
v. Railroad Co., 22 Wall. 604, 22 L.Ed. 840. 

Stock Dividend 
One paid in stock, that is, not in money, but 

in a proportional number of shares of the cap­
ital stock of the company, which is ordinarily in­
creased for this purpose to a corresponding ex­
tent. Thomas v. Gregg, 78 Md. 545, 28 A. 565, 44 
Am.St.Rep. 310. A stock dividend is not in the 
ordinary sense a dividend, which is a cash distri­
bution to stockholders ,of profits on their invest­
ments, but rather it is an increase in the number 
of shares declared out of profits, the increased 
number representing exactly the same property 
as was represented by the smaller number of 
shares. Booth v. Gross, Kelley & Co., 30 N.M. 
465, 238 P. 829, 831, 41 A.L.R. 868. It is. really 
nothing more than a process in corporation book­
keeping. Hayes v. St. Louis Union Trust Co., 
Mo.Sup., 298 S.W. 91, 98. 

In Old English Law 
The term denotes one part of an indenture, 

( q. v. ) .  

DIVIDENDA. In old records. A n  indenture; one 
counterpart of an indenture. 

DIVINARE. Lat. To divine ; to conjecture or 
guess ; to foretell. Divinatio, a conjecturing or 
guessing. 

Divinatio, non interpretatio est, qure ornnino re­
cedit a litera. That is guessing, not interpretation. 
which altogether departs from the letter. Bac. 
Max. 18, ( in reg. 3, ) citing Yearb. 3 Hen. VI. 20. 

pIVINE LAWS. Those ascribed to God. Borden 
v. State, 11 Ark. 527, 44 Am.Dec. 217. 

DIVINE RIGHT OF KINGS. The right of a king 
to rule as posited by the patriarchal theory of 
government, especially under the doctrine that no 
misconduct and no dispossession can forfeit the 
right of a monarch or his heirs to the throne, and 
to the obedience of the people. Webster, Dict. 
This theory "was in its origin directed, not against 
popular liberty, but against papal and ecclesiasti­
cal claims to supremacy in temporal as well as 
spiritual affairs."  Figgis, "The Theory of the 
Divine Right of Kings." 

DIVINE SERVICE. Divine service was the name 
of a feudal tenure, by which the tenants were 
obliged to do some special divine services in cer­
tain ; as to sing so many masses, to distribute 
such a sum in alms, and the like. (2 Bl. Comm. 
102 ; 1 Steph. Comm. 227.) It differed from tenure 
in frankalmoign, in this: that, in case of the 
tenur� by divine service, the lord of whom the 
lands were holden might distrain for its nonper­
formance, whereas, in case of frankalmoign, the 
lord has no remedy by distraint for neglect of the 
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DIVINITY 

service, but merely a right of complaint to the 
visitor to correct it. Mozley & Whitley. 

DIVINITY STUDENT. A student in a seminary 
in preparation for ministry, priesthood or rab­
binate. United States ex reI. Rubin v. Magruder, 
D.C.R.I., 55 F.Supp. 947, 955. 

DIVISA. In old English law. A device, award, or 
decree ; also a devise ; also bounds or limits of 
division of a parish or farm, etc. Cowell. Also 
a court held on the boundary, in order to settle 
disputes of the tenants. 

Divisibilis est semper divisibilis. A thing divis­
ible may be forever divided. 

DIVISIBLE. That which is susceptible of being 
divided. 

DIVISIBLE CONTRACT. One which is in its na­
ture and purposes susceptible of division and ap­
portionment; having two or more parts in respect 
to matters and things contemplated and embraced 
by it, not necessarily dependent on each other nor 
intended by the parties so to be. Horseman v. 
Horseman, 43 Or. 83, 72 P. 698 ; Stavisky v. Gen­
eral Footwear Co., City Ct.N.Y., 185 N.Y.S. 760, 
761. 

DIVISIBLE OBLIGATION. See Obligation. 

DIVIsmLE OFFENSE. One that includes one 
or more offenses of lower grade, e. g., murder 
includes assault, battery, assault with intent to 
kill, and other offenses. Williams v. State, 20 
Ala.App. 604, 104 So. 280, 281. 

DIVISIM. In old English law. Severally; sep­
arately. Bract. fol. 47. 

DIVISION. In English law. One of the smaller 
subdivisions of a county. Used in Lincolnshire 
as synonymous with "riding" in Yorkshire. 

The separation of members of a legislative 
body to take a vote. An operating section of a 
railroad. Burton v. Oregon-Washington R. & 
Nav. Co., 148 Or. 648, 38 P.2d 72. A separation 
of an administrative body or court for the con­
ducting of the business thereof. Foss v. Com­
missioner of Internal Revenue, C.C.A. 1, 75 F.2d 
326, 329. 

DIVISION OF OPINION. In the practice of ap­
pellate courts, this term denotes such a disagree­
ment among the judges that there is not a major­
ity in favor of any one view, and hence no de­
cision can be rendered on the case. But it some­
times also denotes a division into two classes, one 
of which may comprise a majority of the judges ; 
as when we speak of a decision having proceeded 
from a "divided court." 

DIVISIONAL COURTS. Courts in England, con­
sisting of two or ( in special cases) more judges 
of the high court of justice, sitting to transact 
certain kinds of business which cannot be disposed 
of by one judge. 

DIVISUM IMPERIUM. Lat. A divided jurisdic­
tion. Applied, e. g., to the jurisdiction of courts 
of common law and equity over the same subject. 
1 Kent, Comm. 366; 4 Steph. Comm. 9. 

DIVORCE. The legal separation of man and wifep 
effected, for cause, by the jUdgment, of a court, 
and either totally dissolving the marriage rela­
tion, or suspending its effects so far as concerns 
the cohabitation of the parties. Atherton v. Ath­
erton, 181 U.S. 155, 21 S.Ct. 544, 45 L.Ed. 794. 
Sometimes it includes "annulment." Millar v. 
Millar, 175 Cal. 797, 167 P. 394, 398, L.R.A. 1918Bp 
415, Ann.Cas.1918E, 184. 

The dissolution is termed "divorce from the bond of 
matrimony, " or, in the Latin form of the expression, «a 
vinculo matrimonii;" the suspension, "divorce from bed 
and board, " «a mensa et thoro." The former divorce puts 
an end to the marriage ; the latter leaves it in full force. 
2 Bish.Mar. & Div. § 225. 

The term "divorce" is now applied, in England, both to 
decrees of nullity and decrees of dissolution of marriage, 
while in America it  is ordinarily used only in cases of 
divorce a mensa or a vinculo, a decree of nullity of mar­
riage being granted for the causes for which a divorce a 
vinculo was formerly obtainable in England. 

Divorce a mensa et thoro. A divorce from 
table and bed, or from bed and board. A partial 
or qualified divorce, by which the parties are 
separated and forbidden to live or cohabit to­
gether, without affecting the marriage itself. 1 
Bl. Comm. 440 ; 3 Bl. Comm. 94; 2 Steph. Comm. 
311 ; 2 Bish. Mar. & Div. § 225 ; Fisher v. Harris­
on, 165 Va. 323, 182 S.E. 543, 544, 104 A.L.R. 102. 

Divorce a vinculo matrimonii. A divorce from 
the bond of marriage. A total divorce of husband 
and wife, dissolving the marriage tie, and releas­
ing the parties wholly from their matrimonial 
obligations. 1 Bl. Comm. 440; 2 Steph. Comm. 
310, 311 ; 2 Bish. Mar. & Div. § 225 ; De Roche v. 
De Roche, 12 N.D. 17, 94 N.W. 770. 

Divorce suit. A "divorce suit" · is a civil pro­
ceeding founded on a matrimonial wrong, where­
in the married parties are plaintiff and defend­
ant, and the government, or public, occupies, 
without being mentioned in the pleadings, the 
position of a third party, resulting in a triangle 
and otherwise sui generis action of tort. Galle­
more v. Gallemore, 94 Fla. 516, 114 So. 371, 372. 

Foreign divorce. A divorce obtained out of the 
state or country where the marriage was solemn­
ized. 2 Kent, : Comm. 106, et seq. 

Limited divorce . . A divorce from bed and board; 
or a judicial separation of husband and wife not 
dissolving the marriage tie. Yost v. Yost, 143 
Neb. 80, 8 N.W.2d 686. · 

DIVORTIUM DICITUR A DIVERTENDO, QUIA 
vir divertitur ab uxore. Co. Litt. 235. Di­
vorce is called from divertendo, because a man is 
diverted from his wife� 
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DIVULGE. To disclose or make known, as to 
divulge a telephone message. United States v. 
Gruber, C.C.A.N.Y., 123 F.2d 307, 309. 

DIXIEME. Fr. Tenth ; the tenth part. Ord.Mar. 
liVe 1, tit. 1, art. 9. 

In Old French Law 
An income tax payable to the crown. Steph. 

Leet. 359. 

DO. Lat. I give. The ancient and aptest word 
of feoffment and of gift. 2 Bl. Comm. 310, 316 ; 
Co. Litt. 9. 

DO, DICO, ADDICO. Lat. I give, I say, I ad­
judge. Three words used in the Roman law, to 
express the extent of the civil jurisdiction of 
the prretor. Do denoted that he gave or granted 
actions, exceptions, and judices ; dieo, that he 
pronounced judgment ; addico, that he adjudged 
the controverted property, or the goods of the 
debtor, etc., to the plaintiff. Mackeld. Rom. Law, 
§ 39. 

DO, LEGO. Lat. I give, I bequeath ; or I give 
and bequeath. The formal words of making a 
bequest or legacy, in the Roman law. Titio et 
Seio hominem Stiehum do, lego, I give and be­
queath to Titius and Seius my man Stichus. Inst. 
2; 20, 8, 30, 31. The expression is literally re­
tained in modern wills. 

DO UT DES. Lat. I give that you may give ; ' I 
give [you] that you may give [me. ] A formula 
in the civil law, constituting a general division 
under which those contracts (termed "innomi­
nate") were classed in which something was 
given by one party as a consideration for some­
thing given by the other. Dig. 19, 4 ;  Id. 19, 5, 5 ;  
2 Bl. Comm. 444. 

DO UT FACIAS. Lat. I give that you may do ; 
I give [you] that you may do or make [for me. ] 
A formula in the civil law, under which those 
contracts were classed in which one party gave 
or agreed to give money, in consideration the 
other party did or performed certain work. Dig. 
19, 5, 5 ;  2 Bl. Comm. 444. 

In this and the foregoing phrase, the conjunction aut" is 
not to be taken as the technical means of expressing a 
consideration. In the Roman usage, this word · imported 
a modus, that is, a qualification : while a consideration 
(causa) was more aptly expressed by the word {{quia." 

DOCIMASIA PULMONUM. In medical j uris­
prudence. The hydrostatic test used chiefly in 
cases of alleged infanticide to determine whether 
the child was born alive or dead. See Hydrostatic 
Test. 

DOCK, v. To curtail or diminish, as to dock an 
entail. 

DOCK, n. The cage or inclosed space in a crim­
inal court where prisoners stand when brought 
in for trial. 

The space, in a river or harbor, inclosed be­
tween two wharves. City of Boston v. Lecraw, 17 
How. 434, 15 L.Ed. 118. 

DOCKET 

A slip or waterway extending between two 
piers or projecting wharfs for the reception of 
ships, sometimes including the piers themselves. 
Wescott v. American Creosoting Co., 97 A. 493, 
494, 86 N.J.Eq. 104. 

• .  A dock is an artificial basin in connection wi th a har­
bor, used for the reception of vessels in the taking on or 
discharging of .their cargoes, and provided with vates for 
preventing the rise and fall of the waters occasioned by 
the tides, and keeping a uniform level within the docks. "  
Perry v .  Haines, 2 4  S.Ct. 8 ,  191 U.S. 17, 48 L. Ed. 73. 

DOCK-MASTER. An officer invested with pow­
ers within the docks, and a certain distance there­
from, to direct the mooring and removing of 
ships, so as to prevent obstruction to the dock 
entrances. Mozley & Whiteley. 

DOCK WARRANT. In English law. A warrant 
given by dock-owners to the owner of merchan­
dise imported and warehoused on the dock, upon 
the faith of the bills of lading, as a recogniti6n 
of his title to the goods. It is a negotiable in­
strument. Pull. Port of London, p. 375. 

DOCKAGE. A charge against vessels for the 
privilege of mooring to the wharves or in the 
slips. People v. Roberts, 92 Cal. 659, 28 Pac. 689. 
A pecuniary compensation for the use of a dock 
while a vessel is undergoing repairs. Ives V. 
The Buckeye State, 13 Fed.Cas. 184 ; The In­
domable, C.C.A.N.Y., 279 F. 827, 831 ; Wilkens v. 
Trafikaktiebolaget Grangesberg Okelosund, C.C. 
A.Tex., 10 F.2d 129, 131. 

DOCKET, v. To abstract and enter in a book. 3 
Bl. Comm. 397, 398. To make a brief entry of any 
proceeding in a court of justice in the docket. 

DOCKET, n. A minute, abstract, or brief entry; 
or the book containing such entries. A small 
piece of paper or parchment having the effect of 
a larger. Blount. A file. Touchstone Live Stock 
CO. V. Easters, 172 Ga. 454, 157 S.E_ 683, 684. 

In Practice 

A formal record, entered in brief, of the pro­
ceedings in a court of justice. Brinn v. Wooding, 
298 N.Y.S. 971, 975, 164 Misc. 850. 

A book containing an entry in brief of all the 
important acts done in court in the conduct of 
each case, from its inception to its conclusion. 

The name of "docket" or "trial docket" is 
sometimes given to the list or calendar of causes 
set to be tried at a specified term, prepared by 
the clerks for the use of the court and bar. 

Kinds of Dockets 
An appearance docket is one in which the ap­

pearances in actions are entered, containing also 
a brief abstract of the successive steps in each 
action. A bar docket is an unofficial paper con­
sisting of a transcript of the docket for a term 
of court, printed for distribution to members of 
the bar. Gifford V. Cole, 57 Iowa, 272, 10 N.W. 
672. An execution docket is a list of the execu­
tions sued out or pending in the sheriff's office. 
A judgment docket is a list or docket of the judg-
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DOCKET 

ments entered in a given court, methodically kept 
by the clerk or other proper officer, open to pub­
lic inspection, and intended to afford official notice 
to interested parties of the existence or lien of 
judgments. 

In General 
Docket fee. An attorney's fee, of a fixed sum, 

chargeable with or as a part of the costs of the 
action, for the attorney of the successful party; 
so called because chargeable on the docket, not as 
a fee for making docket entries. Bank v. Neill, 
13 Mont. 377, 34 Pac. 180; Goodyear v. Sawyer, 
C.C., 17 Fed. 2. 

Docket, striking s. A phrase formerly used in 
Engli�h bankruptcy practice. It referred to the 
entry of certain papers at the bankruptcy office, 
preliminary to the prOSE(!ution of the fiat against 
a trader who had become bankrupt. These pa­
pers consisted of the affidavit, the bond, and the 
petition of the creditor, and their object was to 
obtain from the lord chancellor his fiat, author­
izing the petitioner to prosecute his complaint 
against the bankrupt in the bankruptcy courts. 
Brown. 

DOCTOR, 'V. To prescribe or treat medically or 
to treat as a doctor or physician. Haines v. In­
diana Trust Co., 95 Ind.App. 651, 131 N.E. 89, 91. 

DOCTOR, n. A learned man ; one qualified to 
give instruction of the higher order in a science or 
art; particularly, one who has received the high­
est academical degree in his art or faculty, as, a 
doctor of laws, medicine, or theology. In col­
loquial language, however, the term is practically 
restricted to practitioners of medicine. Harrison 
v. State, 102 Ala. 170, 15 So. 563 ; State v. Mc­
Knight, 131 N.C. 717, 42 S.E. 580, 59 L.R.A. 187. 
But it is not synonymous with surgeon. State 
v. Miller, 59 N.D. 286, 229 N.W. 569, 574. 

DOCTOR AND STUDENT. The title of a work 
written by St. Germain in the reign of Henry 
VIII, in which many principles of the common 
law are discussed in a popular manner. It is 
in the form of a dialogue between a doctor of 
divinity and a student in law, and has always 
been considered a book of merit and authority. 
1 Kent, Comm. 504; Crabb, Eng. Law, 482. 

DOCTORS' COMMONS. An institution near St. 
Paul's Churchyard, in London, where, for a long 
time previous to 1857, the ecclesiastical and ad­
miralty courts used to be held. 

engraved ;  to photographs and pictures : to maDS 
or plans. The inscription may be of stone or 
gems, or on wood, as well as on paper or parch­
ment. 1 Whart. Ev. § 614 ; Johnson Steel Street­
Rail Co. v. North Branch Steel Co., C.C.Pa., 48 F. 
194 ; Arnold v. Water Co., 18 R.I. 189, 26 A. 55, 
19 L.R.A. 602. It has various statutory meanings. 
Hays v. Hinkle, Tex.Civ.App., 193 S.W. 153, 155; 
Cohn v. U. S., C.C.A.N.Y., 258 F. 355, 361 ; Smith v .. 
Lingelbach, 177 Wis. 170, 187 N.W. 1007, 1008. 

In the plural, the deeds, agreements, title-pa­
pers, letters, receipts, and other written instru­
ments used to prove a fact. 

In the Civil Law 
Evidence delivered in the forms established by 

law, of whatever nature such evidence may be. 
The term is, however, applied principally to the 
testimony of witnesses. Save Dr. Rom. § 165. 

In General 
Ancient documents. Deeds, wills, and other­

wri tings more than thirty years old are so called; 
they are presumed to be genuine without express. 
proof, when coming from the proper custody. 

Foreign document. One which was prepared 
or executed in, or which comes from, a foreign 
state or country. 

Judicial documents. Proceedings rela ting to 
litigation. They are divided into (1)  judgments, 
decrees, and verdicts ; (2) depositions, examina­
tions, and inquisitions taken in the course of a 
legal process ; (3) writs, warrants, pleadings, etc., 
which are incident to any j udicial proceedings. 
See 1 Starkie, Ev. 252. 

Public document. A state paper, or other in­
strument of public importance or interest, issued 
or published by authority of congress or a state­
legislature. Also any document or record, evi­
dencing or connected with the public business or· 
the administration of public affairs, preserved in 
or issued by any department of the government. 
See Hammatt V. Emerson, 27 Me. 335, 46 Am. 
Dec. 598. One of the publications printed by 
order of congress or either house thereof. Mc­
Call V. U. S., 1 Dak. 328, 46 N.W. 608. Broadly,.. 
any document open to public inspection. Flint v� 
Stone Tracy Co., 220 U.S. 107, 31 S.Ct. 342, 55 L.Ed .. 
389, Ann.Cas.1912B, 1312. 

DOCTRINAL INTERPRETATION. See Interpre- DOCUMENTARY EVIDENCE. Evidence sup­
tation. plied by writings and documents of every kin<l 

DOCTRINE • .  A rule, principle, theory, or tenet in the widest sense of the term ; evidence derived 

of the law ; as, the doctrine of merger, the doc- from conventional symbols ( such as letters) by 

trine of relation, etc. which ideas are represented on material sub-
stances. Such evidence as is furnished by written 

DOCUMENT. An instrument on which is record- instruments, inscriptions, -documents of all kinds, 

ed, by means of letters, figures, or marks, matter and also any inanimate objects admissible for the 
which may be evidentially used. In this sense the purpose, as distinguished from "oral" evidence,. 
term "document" applies to writings ;  to words or that delivered by human beings viva voce� 
printed, lithographed, or photographed; to seals, People v. Purcell, 22 Cal.App.2d 126, 70 P.2d 706,. 
plates, or stones on which inscriptions are cut or 709. 
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DODRANS. Lat. In Roman law. A subdivision 
of the as, containing nine uncire; the proportion 
of nine-twelfths, or three-fourths. 2 BI.Comm. 
462, note. 

DOE, JOHN. The name of the fictitious plaintiff 
in the action of ejectment. 3 Steph. Comm. 618. 

DOED-BANA. In Saxon law. The actual per­
petrator of a homicide. 

DOER. In Scotch law. An agent or attorney. 1 
Kames, Eq. 325. 

DOG-DRAW. In old forest law. The manifest 
deprehension of an offender against venison in a 
fore�t, when he was found drawing after a deer 
by the scent of a hound led in his hand ; or where 
a person had wounded a deer or wild beast, by 
shooting at him, or otherwise, and was caught 
with a dog drawing after him to receive the same. 
Manwood, Forest Law, 2, c. 8. 

DOG-LATIN. The Latin of illiterate persons; 
Latin words put together on the English gram­
ma tical system. 

DOGGER. In maritime law. A light ship or ves­
sel. Cowell. 

Dogger-fish, fish brought in ships. 

Dogger-men, fishermen that belong to dogger­
ships. 

DOGMA. In the civil law. A word occasionally 
used as descriptive of an ordinance of the senate. 
See Nov. 2, 1, 1; Dig. 27, 1, 6. 

DOGS. Steel rods with clamps or tongs thereon, 
for carrying heavy steel rails. Jefferson v. Denk­
mann Lumber Co., 148 So. 237, 239, 167 Miss. 246. 

DOING. The formal word by which services were 
reserved and expressed in old conveyances ; as 
'''rendering'' (reddenda) was expressive of rent. 
Perk. c. 10, §§ 625, 635, 638. As used in La.Civ. 
Code, art. 1931, the word signifies activity. Noel 
Estate v. Louisiana Oil Refining Corporation, 188 
La. 45, 175 So. 744, 746. 

DOING BUSINESS. Within statutes on service 
of process on foreign corporations, equivalent to 
':!onducting or managing business. Wichita Film 
& Supply Co. v. Yale, 194 Mo.App. 60, 184 S.W. 
119. A foreign corporation is "doing business", 
making it amenable to process within state, if 
it does business therein in such a manner as to 
warrant the inference that it is present there. 
Cannon Mfg. Co. v. Cudahy Packing Co., D.C.N.C., 
292 F. 169, 171. Or that it has subjected itself 
to the jurisdiction and laws in which the service 
is made. W. J. Armstrong Co. v. New York Cent. 
& H. R. R. Co. , 129 Minn. 104, 151 N.W. 917, 919, 
L.R.A.1916E, 232, Ann.Cas.1916E, 335 ; The doing 
of business is the exercise in the state of some 
of the ordinary functions for which the corpora­
tion was organized. Davis & Worrell v. General 
Motors Acceptance Corporation, 153 Ark. 626, 241 
S.W. 44, 46. What constitutes "doing business" 
depends on the facts in each particular ca.se. 

DOlTKIN' 

Walton N. Moore Dry Goods Co. v. Commercial 
Industrial Co., C.C.A.,Cal., 282 F. 21, 25. The 
activities of the corporation, however, must rep­
resent a more or less continuous effort ; Knapp 
v. Bullock Tractor Co., D.C.Cal., 242 F. 543, 550 ; 
Johnson v. Cass & Emerson, 91 Vt. 103, 99 A. 633, 
635 ; or be of a systematic and regular nature ; 
Home Lumber Co. v. Hopkins, 107 Kan. 153, 190 
P. 601, 605, 10 A.L.R. 879. 

The transaction of single piece of business is 
not enough. Wood & Selick v. American Grocery 
Co., 96 N.J.Law, 218, 114 A. 756, 757 ; Anderson v. 
Morris & E. R. Co., C.C.A.N.Y., 216 F. 83, 87. To 
the contrary. Tripp State Bank of Tripp v. Jerke, 
45 S.D. 448, 188 N.W. 314, 315. 

No general definition can be made of phrase "doing busi­
ness" in statutes relating to foreign corporations. Each 
case must be determined on its own facts, by considering 
objective of statute in which phrase is found, its purpose 
and orientation to the carrying on of business, nature of 
activities, their magnitude, multiplicity of contracts, and 
possibility that incidents may occur and liabilities be cre­
ated, especially where entrance into state is in ordinary 
prosecution of corporation' s business. State Highway and 
Public Works Commission v. Diamond S. S. Transp. Corp. , 
225 N.C. 198, 34 S. E.2d 78, 80, 81. 

Ordinarily the phrase means engaging in activities in 
pursuit of gain. Welch Holding Co.  v. Galloway, 161 Or. 
515, 89 P.2d 559 ; People v. Jones, 16 N.Y. S.2d 558, 559, 172 
Misc. 368. 

The following transactions and businesses illustrate, 
what constitutes or does not constitute "doing business" : 
advertising, Society Milion Athena v. National Bank of 
Greece, 1 N. Y. S.2d 155, 2 N. Y. S.2d 155 ; Deighan v. Bev­
erage Retailer Weekly & Trade Newspaper Corporation, 18 
N.J.  Misc. 705, 16 A.2d 612, 613 ; bringing of actions, R. L. 
Witters Associates v. Ebsary Gypsum Co. , D.C. Fla. , 19 F. 
Supp. 646, 648 : Schneider v. Greater M. & S. Circuit, 259 
N.Y. S. 319, 144 Misc. 534 ; broadcasting system, Hoffman 
v. Carter, 118 N.J. L. 379, 192 A. 825 ; State ex reI. Colum­
bia Broadcasting Co. v. Superior Court for King County, 
1 Wash.2d 379, 96 P.2d 248, 250 ; consignment, Oyler v. J. 
P. See burg Corporation, D.C.Tex. , 29 F. Supp. 927 ; Thew 
Shovel Co. v. Superior Court in and for City and County 
of San Francisco, 35 Cal . App.2d 183, 95 P. 2d 149. 151, 152 ; 
holding companies, V/ilhelm v. Consolidated Oil Corpora­
tion. D.C.Okl . ,  11 F. Supp. 444, 447 : Cliffs Corporation v. 
Evatt, 138 Ohio St. 336, 35 N. E.2d 144, 151 ; insurance, 
Sasnett v. Iowa State Traveling Men's Ass'n, C.C. A. lowa, 
90 F.2d 514 ; Hoopeston Canning Co. v. Pink, 288 N. Y. 291, 
43 N. E.2d 49, 53 : newspapers, Layne v. Tribune Co. ,  71 
F.2d 223, 224, 63 App.D. C .  213 ; Neely v. Philadelphia In­
quirer Co. , 62 F .2d 873. 874, 61 App. D.C. 334 ; railroads, 
Klabzuba v. Southern Pac. Co. , D. C.Wash . ,  33 F.2d 359, 
360 ; Gadboury v. Central Vermont Ry. Co. , 231 N.Y.S. 
630, 632, 225 App. Div. 145 ; solicitation, Mandel Bros. v. 
Henry A. O'Neil, Inc. , C. C. A.S.D. ,  69 F.2d 452, 455 ; Bank 
v. Charles Meyers & Co. ,  182 Md. 556, 35 A.2d 110, 113. 

Illustrations of what constitutes "doing business" within 
various taxing statutes follow : Capital stock tax, Good­
year Inv. C()rporation v.  Campbell, C.C.A.Ohio, 139 F.2d 
188, 190, 191 : Refrigeration Discount Corporation v. Metz­
ger, D.C. Pa. , 10 F. Supp. 748, 749 : excise tax, Harmar Coal 
Co. v. Heiner, D.C. Pa. , 26 F.2d 729, 730 : Queens Run Re­
fractories Co. v. Commonwealth, 270 Mass. 19, 169 N. E. 515, 
516 : franchise tax, Stone v. Interstate Natural Gas Co. ,  
C.C.A. Miss. , 103 F.2d 544, 548 ; Cliffs Corporation v .  Evatt, 
138 Ohio St. 336, 35 N. E.2d 144, 151 ; income tax, Blair v. 
Wilson Syndicate Trust, C.C.A. ,  39 F.2d 43, 45 ; Welch 
Holding Co. v. Galloway, 161 Or. 515, 89 P.2d 559, 564. 

DOITKIN, or DOlT. A base coin of small value, 
prohibited by St. 3 Hen. V. c. 1. We still retain 
the phrase, in the common saying, when we would 
undervalue a man, that he is not \t> .)rth a doit. 
Jacob. 
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nOLE 

DOLE. A part, share, or portion, as of a meadow. 
To "dole out" anything is to deal or distribute in 
small portions. Holthouse. In Scotch law, crim­
inal intent ; evil design. Bell, Dict. voc. "Crime." 

DOLEANCE. A peculiar appeal in the Channel 
Islands. It is a personal charge against a judi­
cial officer, either of misconduct or of negligence. 
L. R. 6 P. C. 155. It still exists in a modified 
form. L. R. 5 A. C. 348. See 48 L. Jour. 281. 

DOLES, or DOOLS. Slips of pasture left be­
tween the furrows of plowed land. 

DOLG. Sax. A wound. Spelman. 

DOLG-BOTE. A recompense for a scar or wound. 
Cowell. 

DOLI. Lat. See Dolus. 

DOLI CAPAX. Capable of malice or criminal In­
tention ; having sufficient discretion and intelli­
gence to distinguish between right and wrong, 
and 'so to become amenable to the criminal laws. 

DOLI INCAP AX. Incapable of criminal inten­
tion or malice ; not of the age of discretion; not 
possessed of sufficient discretion and intelligence 
to distinguish between right and wrong to the 
extent of being criminally responsible for his 
actions. 

DOLLAR. The unit employed in the United 
States in calculating money values. It is of the 
value of one hundred cents. People v. Alba, 46 
Cal.App.2d 859, 117 P.2d 63. Money or currency 
issued by lawful authority and intended to pass 
and circulate as such. Neu,field v. United States, 
118 F.2d 375, 387, 73 App.D.C. 174. 

DOLLY. A kind of handbarrow or handcart, con­
sisting essentially of a strong, braced frame ter­
minating in a pair of handles at one end and sup­
ported on a pair of small heavy Wheels with 
broad rim. A small heavy rectangular frame 
supported on four small wheels used instead of 
rollers for moving heavy objects as on a floor: 
McGillivary v. Montgomery Ward & Co., 19 Wash. 
2d 582, 143 P.2d 550, 552. See, Box Dolly. 

DOLO. In Spanish law. Bad or mischievous de­
sign. White, New R�cop. b. 1,  tit. 1, c. 1, § 3. 

DOLO FACIT QUI PETIT QUOD REDDITURUS 
EST. He acts with guile who demands that which 
he will have to return. Broom, Max. 346. 

DOLO MALO PACTUIUSE NON SERVATURUM. 
Dig. 2, 14, 7, § 9. An agreement induced by fraud 
cannot stand. 

DOLORIl\'IETER. An instrument used by a phy­
sician to measure a patient's pain threshold. The 
instrument emits a ray of light which is shined 
into one's eye at various degrees of brightness. 
Dolorimetry is the science of measuring pain. 

DOLOSUS VERSATUR IN GENERALmUS. A 
person intending to deceive deals in general terms. 
Wing. Max. 636 ; 2 Coke, 34a; 6 Clark & F. 699 ; 
Broom, Max. 289. 

DOLUM EX INDICIIS PERSPICUIS PROBARI 
CONVENIT. Fraud should be proved by clear 
tokens. Code, 2, 21, 6 ;  1 Story, Cont. § 625. 

DOLUS. In the civil law. Guile ; deceitfulness ; 
malicious fraud. A fraudulent address or trick 
used to deceive some one ; a fraud. Dig. 4, 3, 1. 
Any subtle contrivance by words or acts with a 
design to circumvent. 2 Kent, Comm. 560 ; Code, 
2, 21. 

Such acts or omissions as operate as a deception 
upon the other party, or violate the just confidence 
reposed by him, whether there be a deceitful in­
tent ( malus animus) or not. Poth. Traite de De­
pot, nn. 23, 27 ; Story, Bailm. § 20a; 2 Kent, 
Comm. 506, note. 

Fraud, willfulness, or intentionality. In that 
use it is opposed to culpa, which is negligence 
merely, in greater or less degree. The policy of 
the law may sometimes treat extreme culpa as if 
it were dolus, upon the maxim culpa dolo com­
paratur. A person is always liable for dolus pro­
ducing damage, but not always for culpa produc­
ing damage, even though extreme. Brown. 

DOLUS AUCTORIS NON NOCET SUCCESSORI. 
The fraud of a predecessor prejudices not his suc­
cessor. 

DOLUS BONUS, DOLUS MALUS. In a wide 
sense, the Roman law distinguishes between 
"good," or rather "permissible" dolus and "bad" 
or fraudulent dolus. The former is justifiable or 
allowable deceit ; it  is that which a man may em­
ploy in self-defense against an unlawful attack, 
or for another permissible purpose, as when one 
dissembles the truth to prevent a lunatic from 
injuring himself or others. The latter exists 
where one intentionally misleads another or takes 
advantage of another's error wrongfully, by any 
form of deception, fraud, or cheating. Mackeld. 
Rom. Law, § 179 ; Broom, Max. 349 ; 2 Kent, 
Comm. 560, note. 

DOLUS CIRCUITU NON PURGATUR. Fraud is 
not purged by circuity. Bac. Max. 4; Broom, Max. 
228. 

DOLUS DANS LOCUM CONTRACTUI. Fraud 
( or deceit) giving rise to the contract ; that is, a 
fraudulent misrepresentation made by one of the 
parties to the contract, and relied upon by the 
other, and which was actually instrumental in in­
ducing the latter to enter into the contract. 

DOLUS EST MACHINATIO, CUM ALIUD DIS­
SIl\IULAT ALIUD AGIT. Lane, 47. Deceit is an 
artifice, since it pretends one thing and does an­
other. 
DOLUS ET FRAUS NEMINI PATROCINENTUR, 
(I>ATROCINARI DEBENT.) Deceit and fraud 
shall excuse or benefit no man. Yearb. 14 Hen. 
VIII. 8; Best, Ev. p. 469, § 428 ; 1 Story, Eq. Jur. 

I § 395. 
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DOLUS LATET IN GENERALIBUS. Fraud lurks 
in generalities. Tray. Lat. Max. 162. 

DOLUS VERSATUR IN GENERALIBUS. Fraud 
deals in generalities. 2 Coke, 34a,' 3 Coke, 81a. 

DOM. PROC. An abbreviation of Domus Pro­
cerum or Domo Procerum; the house of lords 
in England. Sometimes expressed by the letters 
D. P. 

DOMAIN. The complete and absolute ownership 
'of land ; a paramount and individual right of 
property in land. People v. Shearer, 30 Cal. 658. 
Also the real estate so owned. The inherent sov­
ereign power claimed by the legislature of a 
state, of controlling private property for public 
uses, is termed the "right of eminent domain." 
'2 Kent, Comm. 339. See Eminent Domain. 

A distinction has been made between "property" and 
"domain. " The former is said to be that quality which is 
conceived to be in the thing itself, considered as belonging 
to such or such person, exclusively of all others. By the 
latter is  understood that right which the owner has of dis­
posing of the thing. Hence "domain" and "property" are 
;said to be correlative terms. The one is the active right 
to dispose of ; the other a passive quality which follows 
the thing and places it at the disposition of the owner. 3 
Toullier, no. 83. 

National domain is sometimes applied to the 
'aggregate of the property owned directly by a 
nation. Civ. Code La. art. 486. Public domain 
'embraces all lands, the title to which is in the 
United States, including as well land occupied 
for the purposes of federal buildings, arsenals, 
dock-yards, etc., as land of an agricultural or 
mineral character not yet granted to private own­
ers. Day Land & Cattle Co. v. State, 68 Tex. 526, 
·4 S.W. 865. 

DOMBEC, DOMBOC. ( Sax. From dom, judgment, 
and bee, boe, a book.) Dome-book or doom-book. 
A name given among the Saxons to a code of laws. 
Several of the Saxon kings published domboes, 
:but tQe most important one was that attributed 
to Alfred. Crabb, Com. Law, 7. This is some­
times confounded with the celebrated Domesday­
Book. See Dome-Book ; Domesday. 

DOME. ( Sax. ) Doom ; sentence ; judgment. An 
oath. The homager's oath in the black book of 
Hereford. Blount. 

DOME-BOOK. A book or code said to have been 
compiled under the direction of Alfred, for the 
general use of the whole kingdom of England ; 
containing, as is supposed, the principal maxims 
of the common law, the penalties for misdemean­
ors, and the forms of judicial proceedings. It is 
said to have been extant so late as the reign of 
Edward IV., but is now lost. 1 Bl.Comm. 64, 65. 

DOMESDAY, DOMESDAY-BOOK. (Sax. ) An an· 
cient record made in the time of William the Con­
queror, and now remaining in the English excheq­
uer, consisting of two volumes of unequal size, 
containing minute and accurate surveys of the 
lands in England. 2 Bl.Comm. 49, 50. The work 
was begun by five justices in each county in 1081, 
and finished in 1086. 

DOMESTICUS 

DOMESMEN. (Sax. ) An inferior kind of judges. 
Men appointed to doom (judge) in matters in con­
troversy. Cowell. Suitors in a court of a manor 
in an�ient demesne, who are judges there. Blount ; 
Whishaw ; Termes de la Ley. 

DOMESTIC, n. A domestic, or, in full, domestic 
servant, is a servant who resides in the same 
house with the master. The term does not extend 
to workmen or laborers employed out of doors. 
Ex parte Meason, 5 Bin. (Pa.) 167 ; Richardson v. 
State, 43 Tex. 456 ; Anderson v. Ueland, 197 Minn. 
518, 267 N.W. 517, 518. 

The Louisiana Civil Code enumerates as domestics those 
who receive wages and stay in the house of the person 
paying and employing them, for his own service or that of 
his family ; such as valets, footmen, cooks, butlers, and 
others who reside in the house. Persons employed in pub­
lic houses are not included. Cook v. Dodge, 6 La.Ann. 276. 

The term is sometimes extended, however, to include 
servants who do not reside in the same house as the master. 
Catto v. Plant, 106 Conn. 236, 137 A. 764, 766 (�ardner) ; 
Douglas v. State, 88 Tex.Cr.R. 295, 225 S.W. 536, 538 (house 
porter) .  

DOMESTIC, adj. Pertaining, belonging, o r  relat­
ing to a home, a domicile, or to the place of birth, 
origin, creation, or transaction. Catto v. Plant, 
106 Conn. 236, 137 A. 764, 765 ; In re Savin's Es­
tate, 131 N.J.Eq. 563, 26 A.2d 270, 273. 

As to domestic "Administrators," "Attachment," 
"Bill of Exchange," "Commerce," "Corporations," 
"Creditors," "Factors," "Fixtures," "Judgment," 
and "Manufactures," see those titles. 

DOMESTIC ANIMALS. Such as are habituated 
to live in or about the habitations of men, or such 
as contribute to the support of a family or the 
wealth of the community. This term includes 
horses, (State v. Gould, 26 W.Va. 264 ; Osborn v. 
Lenox, 2 Allen [Mass.] 207,) male goat, (Young 
v. Blaum, La.App., 146 So. 168, 169) ; cattle (Ya­
zoo & Mississippi R. Co. v. Gordon, 184 Miss. 885, 
186 So. 631, 632 ; parrot (K. G. O. Construction 
Co. v. King, N.J.Dist.Ct., 12 N.J.Misc. 291, 171 A. 
164, 165. 

DOMESTIC COURTS. Those existing and having 
jurisdiction at the place of the party's residence 
or domicile. Dickinson v. Railroad Co., 7 W.Va. 
417. 

' DOMESTIC PURPOSES. As regards rights of 
riparian owner, extends to culinary purposes and 
to purposes of cleansing, washing, feeding, and 
supplying an ordinary quantity of cattle. Cowell 
v. Armstrong, 290 P. 1036, 1038, 210 Cal.App. 218. 
It includes consumption and sustenance of hu­
man being and does not necessarily exclude oc­
cupants of hotels, apartments, boarding houses, 
etc. Prather v. Hoberg, 24 Cal.2d 549, 150 P.2d 
405, 412. 

DOMESTIC SERVANT. See Domestic. 

DOMESTICATED. Made domestic or converted 
to domestic use. Commonwealth v. Flynn, 2�5 
Mass. 136, 188 N.E. 627, .628, 92 A.L.R. 206. 

DOMESTICUS. In old European law. A senes­
chal, steward, or major domo; a judge's assistant ; 
an assessor, ( q. v.) . Spelman. 
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DOMICELLA 

DOMICELLA. In old English law. A damsel. 
Fleta, lib. 1, c. 20, § 80. 

DOMICELLUS. In old English law. A better 
sort of servant in monasteries ; also an appella­
tion of a king's bastard. 

DOMICILE. Tha t place where a man has his 
true, fixed, and permanent home and principal 
establishment, and to which whenever he is absent 
he has the intention of returning. Kurilla v. Roth, 
132 N.J.L. 213, 38 A.2d 862, 864 ; In re Stabile, 348 
Pa. 587, 36 A.2d 451, 458 ; Shreveport Long Leaf 
Lumber Co. v. Wilson, D.C.La., 38 F.Supp. 629, 631, 
632. Not for a mere special or temporary pur­
pose, but with the present intention of making a 
permanent home, for an unlimited or indefinite 
period. In re Garneau, 127 F. 677, 62 C.C.A. 403 ; 
In re Gilbert's Estate, 15 A.2d 111, 117, 118, 18 N.J. 
Misc. 540 ; In re Schultz' Estate, 316 Ill.App. 540, 
45 N.E.2d 577, 582. Davis v. Davis, Ohio App., 57 
N.E.2d 703, 704. 

In international law, a residence at a particu­
lar place, accompanied with positive or presump­
tive proof of an intention to continue there for 
an unlimited time. State v. Collector of Borden­
town,. 32 N.J.Law� 192 ; Graham v. Graham, 81 N. 
W. 44, 9 N.D. 88 ; Phillimore, Int. Law 49. 

The word "domicile" is derived from latin "domus", 
meaning home or dwelling house, and domicile is legal 
conception of "home". In re Schultz' Estate, 316 Ill. App. 
540, 45 N. E.2d 577, 582, 316 IlI.App. 540. 

The established, fixed, permanent, or ordinary dwelllng­
place or place of residence of a person, as distinguished 
from his temporary and transient, though actual, place of 
residence. It is his legal residence, as distinguished from 
his temporary place of abode ; or his home, as distin­
guished from a place to which business or pleasure may 
temporarily call him. Towson v. Towson, 126 Va. 640, 102 
S. E. 48, 52. 

• 'Citizenship, " " habitancy, " and • 'residence' 
, 

are several­
ly words which in the particular case may mean precisely 
the same as domicile. Baker v. Keck, D.C. IlI. , 13 F.Supp. 
487. Earley v. Hershey Transit Co. , D.C. Pa. , 55 F.Supp. 
981, 982 ; Dodd v. Lorenz, 210 Iowa 513, 231 N. W. 422, 
424 ; Commonwealth ex reI. Fortney v. Bobrofskie, 329 
Pa. 44, 19S A. 489, 490 ; Perkins v. Guaranty Trust Co. , 
of New York, 274 N. Y. 250, 8 N. E.2d 849, 852. 

"Domicile" and "residence, "  however, are frequently 
distinguished, in that domicile is the home, the fixed place 
of habitation ; while residence is a transient place of dwell­
ing. Fisher v. Jordan, C.C.A. Tex. , 116 F.2d 183, ] 86 ;  
Minick v. Minick, 111 Fla. 469, 149 So. 483, 488 ; Hartzler 
v. Radeka, 265 Mich. 451, 251 N.W. 554. 

Domicile may be deemed to be of three sorts,-domicile 
by birth, domicile by choice, and domicile by operation of 
law. The first is the common case of the place of birth, 
domicilium originis; the second is that which is voluntari­
ly acquired by a party, proprio motu; the last is conse­
quential, as that of the wife arising from marriage. Story, 
Confi. Laws, § 46. And see Railroad Co. v. Kimbrough, 115 
Ky. 512, 74 S.W. 229 ; Johnson v. Harvey. 261 Ky. 522, 88 
S. W.2d 42, 46, 47. 

Abandonment of domicile, see Abandonment. 

Commercial Domicile 
A domicile acquired by the maintenance of a 

commercial establishment ; a domicile which a 
citizen of a foreign country may acquire by con­
ducting business in another country. 1 Kent, 82. 
See Dicey, Dom. 341 ; The Dos Hermanos, 2 
Wheat. 76, 4 L.Ed. 189. 

De Facto Domicile 

In French law, permanent and fixed residence 
in France of an alien who has not acquired French 
citizenship nor taken steps to do so, but who in­
tends to make his home permanently or indefinite­
ly in that country ; called domicile "de facto" 
because domicile in the full sense of that term, as 
used in France, can only be acquired by an act 
equivalent to naturalization. In re Cruger's Will. 
36 Misc. 477, 73 N.Y.S. 812. 

Domestic Domicile 
A name sometimes used for "municipal domi­

cile" ( q. v. L Hayward v. Hayward, 65 Ind.App. 
440, 115 N.E. 966, 970. 

Domicile of Choice 
The essentials of "domicile" of choice are the 

fact of physical presence at a dwelling place and 
the intention to make that place home. New York 
T�ust Co. v. Riley, Del., 16 A.2d 772, 776, 783, 785 ; 
In re Eisenberg's Estate, 31 N.Y.S.2d 380, 384, 385. 
386, 177 Misc. 655 ; Prince v. New York Life Ins. 
Co., D.C.Mass., 24 F.Supp. 41, 42. 

Domicile of Corporation 
Place considered by law as center of corporate 

affairs and place where its functions are dis­
charged. Fisher & Van Gilder v. First Trust 
Joint-Stock Land Bank, 210 Iowa 531, 231 N.W. 
671, 672, 69 A.L.R. 1340. 

Domicile of Origin 
The home of the parents. Phillim. Dom. 25, 

101. That which arises from a man's birth and 
connections. 5 Ves. 750. The domicile of the 
parents at the time of birth, or what is ter:r:ned 
the "domicile of origin," constitutes the domicile 
of an infant, and continues until abandoned, or 
until the acquisition of a new domicile in a dif­
ferent place. Struble v. Struble, Tex.Civ.App., 177 
S.W.2d 279, 283. 

Domicile of Succession 
As distinguished from a commercial, political. 

or forensic domicile, the actual residence of a per­
son within some j urisdiction, of such a character 
as shall, according to the well-established prin­
ciples of public law, give direction to the succes­
sion of his personal estate. Smith v. Croom, 7 Fla. 
81. 

Elected Domicile 
The domicile of parties fixed in a contract be­

tween them for the purposes of such contract. 
Woodworth v. Bank of America, 19 Johns., N.Y .• 

417, 10 Am.Dec. 239. 

Foreign Domicile 
A domicile established by a citizen or subject 

of one sovereignty within the territory of another. 

Matrimonial Domicile 
The place where a husband and wife have es­

tablished a home, in which they reside in the re-
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lation of husband and wife, and where the matri­
monial contract is being performed. Gould v. 
Gould, 201 App.Div. 670, 194 N.Y.S. 745, 747. 

Municipal Domicile 

One which as distinguished from "national dom­
icile" and "quasi national domicile" (see those 
titles, infra) , has reference to residence in a coun­
ty, township, or municipality. Hayward v. Hay­
ward, 65 Ind.App. 440, 115 N.E. 966, 970. 

National Domicile 

The domicile of a person, considered as being 
within the territory of a particular nation, and 
not with reference to a particular locality or sub­
division of a nation. 

Natural Domicile 

The same as domicile of origin or domicile by 
birth. Johnson v. Twenty-One Bales, 13 Fed.Cas. 
863. 

Necessary Domicile 

That kind of domicile which exists by operation 
of law, as · distinguished from voluntary domicile 
or domicile of choice. Phillim. Dom. 27-97. 

Quasi National Domicile 

One involving residence in a state. Hayward v. 
Hayward, 65 Ind.App. 440, 115 N.E. 966, 970. See 
National Domicile, supra. 

DOMICILED. Established in a given domicile ; 
belonging to a given state or j urisdiction by right 
of domicile. 

DOMICILIARY. Pertaining to domicile ; relating 
to one's domicile. Existing or created at, or con­
nected with, the domicile of . a suitor or of a de­
cedent. 

DOMICILIARY ADMINISTRATION. Administra­
tion in state where person was domiciled at time 
of death is deemed principal or primary adminis­
tration and is ordinarily termed "domiciliary ad­
ministration." First Nat. Bank v. Blessing, 231 
Mo.App. 288, 98 S.W.2d 149, 151, 231 Mo.App. 288. 

DOMICILIATE. To establish one's domicile ; to 
take up one's fixed residence in a given place. 
To establish the domicile of another person whose 
legal residence follows one's own. 

DOMICILIATION. In Spanish law. The acquisi­
tion of domiciliary rights and status, nearly equi­
valent to naturalization, which may be accom­
plished by being born in the kingdom, by' conver­
sion to the Catholic faith there, by taking up a 
permanent residence in some settlement and mar­
rying a native woman, and by attaching oneself to 
the soil, purchasing or acquiring real property 
and possessions. Yates v. lams, 10 Tex. 168. 

DOMICILIUM. Lat. Domicile (q. v.) . 

DOMIGERIUM. In old English law. Power over 
another; also danger. Bract. 1. 4, t. 1, c. 10. 

DOMINION 

DOMINA (DAME). A title given to honorable 
women, who anciently, in their own right of in­
heritance, held a barony. Cowell. 

DOMINANT ESTATE OR TENEMENT. That to 
which a servitude or easement is due, or for the 
benefit of which it exists. A term used in the 
civil and Scotch law, and thence in ours, relating 
to servitudes, meaning the tenement or subject 
in favor of which the service is constituted ; as 
the tenement over which the servitude extends is 
called the "servient tenement." Union Falls Pow­
er Co. v. Marinette County, 238 Wis. 134, 298 N.W. 
598, 600, 601, 134 A.L.R. 958. 

DOMINATE. To master, to rule, or to control. 
Humble Oil & Refining Co. v. National Labor Re­
lations Board, C.C.A.5, 113 F.2d 85, 88, 90. 

DOMINATIO. In old English law. Lordship. 

DOMINICA P ALMARUM. (Dominica in ramis 
palmarum.) L. Lat. Palm Sunday. Townsh. Pl. 
131 ; Cowell ; Blount. 

DOMINICAL. That which denotes the Lord's day, 
or Sunday. 

DOMINICAN NUNS. An order of nuns founded 
by St. Dominic under a modified form of St. Aug­
ustine's rule, chiefly employed in teaching girls. 
Sacred Heart Academy of Galveston v. Karsch, 
173 Tenn. 618, 122 S.W.2d 416, 417. 

DOMINICIDE. The act of killing one's lord or 
master. 

DOMINICUM. Lat. Domain ; demain ; demesne. 
A lordship. That of which one has the lordship 
or ownership. That which remains under the 
lord's immediate charge and control. Spelman ; 
Blount. 

In Domesday Book it  meant the home farm as distin- . 
guished from the holdings of the tenants. Vinogradoff, 
Engl.Soc. in Eleventh Century 253. 

Property ; domain ; anything pertaining to a 
lord. Cowell. In Ecclesiastical law. A church. 
or any other building consecrated to God. Du 
Cange. 

DOMINICUM ANTIQUUM. In old English law. 
Ancient demesne. Bract. fol. 369b. 

, DOMINIO. Sp. In Spanish law. A term corres­
ponding to and derived from the Latin dominium 
(q. v. ) .  Dominio alto, eminent domain ; dominio 
directo, immediate ownership;  dominio utile, 
beneficial ownership. Hart v. Burnett, 15 Cal. 
556. 

DOMINION. Ownership, or right to property or 
perfect or complete property or ownership. Whe­
lan v. Henderson, Tex.Civ.App., 137 S.W 2d 150, 
153. Title to an article of property which arises 
from the power of disposition and the right of 
claiming it. Baker v. Westcott, 73 Tex. 129, 11 
S.W. 157, 8 East, 579. See, also, State v. John­
son, 34 S.D. 601, 149 N.W. 730, 734. 

Sovereignty or lordship ; as the dominion of 
the seas. Moll. de Jure Mar. 91, 92. 
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DOMINION 

In the civil law, with reference to the title to property 
which is transferred by a sale of It, dominion is said to be 
either "proximate" or "remote," the former being the 
kind of title vesting In the purchaser when he has acquired 
both the ownership and the possession of the article, the 
latter describing the nature of his title when he has legiti­
mately acquired the ownership of the property but there 
has been no delivery. Coles v. Perry, 7 Tex. 109. 

DOMINIUM. In the civil and old Englisli law. 
Ownership ; property in the largest sense, includ­
ing both the right of property and the right of 
possession or use. 

The mere right of property, as distinguished 
from the possession or usufruct. Dig. 41, 2, 17, 1 ;  
Calvin. The right which a lord had in the fee 
of l).is tenant. In this sense the word is very 
clearly distinguished by Bracton from dominicum. 

The estate of a feoffee to uses. "The feoffees 
to use shall have the dominium, and the cestui 
que use the disposition." Latch. 137. 

Sovereignty or dominion. Dominium maris, the 
sovereignty of the sea. 

DOMINIUM DIRECTUM. 

In the civil law. Strict' ownership ; that which 
was founded on strict law, as distinguished from 
equity. In later law. Property without use ; the 
right of a landlord. Tayl. Civil Law 478. In 
.feudal law. Right or proper ownership;-the 
right of a superior or lord, as distinguished from 
that of his vassal or tenant. The title or prop­
erty which the sovereign in England is considered 
as possessing in all the lands of the kingdom, 
they being holden either immediately or mediate­
ly of him as lord paramount. 

DOMINIUM DIRECTUM ET UTILE. The com­
plete and absolute dominion in property ; the 
union of the title and the exclusive use. Fairfax 
v. Hunter, 7' Cranch, 603, 3 L.Ed. 453. 

DOMINIUM EMINENS. Eminent domain. 

DOMINIUM NON POTEST ESSE IN PENDEN­
TI. Lordship cannot be in suspense, i. e., prop­
erty cannot remain in abeyance. Halk. Law Max. 
39. 

DOMINIUM PLENUM. Full ownership ;  the un· 
ion of the dominium directum with the dominium 
utile. Tayl. Civil Law, 478. 

DOMINIUM UTILE. In the civil law. Equitable 
or praetorian ownership; that which was found­
ed on equity. Mackeld. Rom. Law, § 327, note. 
In later law. Use without property; the right 
of a tenant. Tayl. Civil Law, 478. In feudal law. 
Useful or beneficial ownership ; the usufruct, or 
right to the use and profits of the soil, as dis­
tinguished from the dominium directum (q. v. > 
or ownership of the soil itself ; the right of a vas­
sal or tenant. 2 Bl.Comm. 105. 

DOMINO VOLENTE. l.at. The owner being will· 
ing ; with the consent of the owner. 

DOMINUS. 

the king's title as lord paramount. 1 Bl.Comm. 
367. Dominus capita lis, a chief lord. Dominus 
medius, a mesne or intermediate lord. Dominus 
ligius, liege lord or sovereign. Id. 

Lord or sir ; a title of distinction. It usually 
denoted a knight or clergyman ; and, according 
to Cowell, was sometimes given to a gentleman of 
quality, though not a knight, especially if he 
were lord of a manor. 

The owner or proprietor of a thing, as distin­
guished from him who uses it merely. Calvin. 
A master or principal, as distinguished from an 
agent or attorney. Story, Ag. § 3. 

In the civil law. A husband. A family. Vicat. 

DOMINUS CAPITALIS LOCO HlEREDIS HA· 
BETUR, QUOTIES PER DEFECTUM VEL DE­
LICTUM EXTINGUITUR SANGUIS SUI TENEN­
TIS. Co. Litt. 18. The supreme lord takes the 
place of the heir, as often as the blood of the 
tenant is extinct through deficiency or crime. 

DOMINUS LITIS. Lat. The master of the suit ; 
i. e., the person who was really and directly in­
terested in the suit as a party, as distinguished 
from his attorney or advocate. But the term is 
also applied to one who, though not originally a 
party, has made himself such, by intervention or 
otherwise, and has assumed entire control and 
responsibility for one side, and is treated by the 
court as liable for costs. Virginia Electric & 
Power Co. v. Bowers, 181 Va. 542, 25 S.E.2d 361, 
363. 

It is also said that the attorney himself, when the cause 
has been tried, becomes the dominus litis. Vicat. 

DOMINUS NAVIS. In the civil law. The owner 
of a vessel. Dig. 39, 4, 11, 2 ;  Wharton. 

DOMINUS NON MARITABIT PUPILLUM NISI 
SEMEL. Co. Litt. 9. A lord cannot give a ward 
in marriage but once. 

DOMINUS REX NULLUM HABERE POTEST 
PAREM, MULTO MINUS SUPERIOREM. The 
king cannot have an equal, much le&s a superior. 
1 Reeve, E�g. Law, 115. 

DOMITlE. Lat. Tame ; domesticated; not wild. 
Applied to domestic animals, in which a man may 
have an absolute property. 2 Bl.Comm. 391. 

DOMMAGES INT:tR�TS. In French law. Dam­
ages. 

DOMO REPARANDA. A writ that lay for one 
against his neighbor, by the anticipated fall of 
whose house he feared a damage and injury to his 
own. Reg. Orig. 153. 

, DOMUS. Lat. In the civil and old English law. 
A house or dwelling ;  a habitation. Inst. 4, 4, 8 ;  
Townsh.Pl. 183-185. Shreveport Long Leaf Lum­
ber Co. v. Wilson, D.C.La., 38 F.Supp. 629, 631. 
See Domicile. 

In feudal and ecclesiastical law. A lord, or DOMUS CAPITULARIS. In old records. A chap· 
feudal superior. Dominus rex, l:he lord the king; ter-house; the chapter-house. Dyer, 26b. 
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DOMUS CONVERSORUM. An ancient house 
built or appointed by King Henry III. for such 
Jews as were converted to the Christian faith ; 
but King Edward III., who expelled the Jews from 
the kingdom, deputed the place for the custody of 
the rolls and records of the chancery. Jacob. 

DOMUS DEI. The house of God ; a name applied 
to many hospitals and religious houses. 

DOl\IUS MANSION ALIS. A mansion house. 1 
Hale, P.C. 558 ; State v. Brooks, 4 Conn. 446 ; State 
v. Sutcliffe, 4 Strob. ( S.C. ) 376. 

DOMUS PROCERUM. The house of lords, ab­
breviated into Dom. Proe., or D. P. 

DOl\IUS SUA CUIQUE EST TUTISSIMUM RE­
FUGIUM. To every man his own house is his 
safest refuge. 5 Coke, 91b ; 11 Coke, 82 ; 3 Inst. 
162. The house of every one is to him as his cas­
tle and fortress, as well for his defense against 
injury and violence as for his repose. "5 Coke, 
91b ; Say. 227 ; Broom, Max. 432. A man's dwell­
ing-house is his castle, not for his own personal 
protection merely, but also for the protection of 
his family and his property therein. 19 How.St. 
Tr. 1030. 

DOMUS TUTISSIMUM CUIQUE REFUGIUM AT­
QUE RECEPTACULUM SIT. A man's house 
should be his safest refuge and shelter. The habi­
tation of each one is an inviolable asylum for him. 
A maxim of the Roman law. Dig. 2, 4, 18. 

DONA CLANDESTINA SUNT SEMPER SUS­
PICIOSA. 3 Coke, 81. Clandestine gifts are al­
ways suspicious. Noy, Max., 9th Ed. 152 ; 4 B. & 
C. 652 ; 1 M. & S. 253 ; Broom, Max. 289, 290. 

DONARI VIDETUR, QUOD NULLO JURE CO­
GENTE CONCEDITUR. Dig. 50, 17, 82. A thing 
is said to be given when it is yielded otherwise 
than by virtue of right ( that is considered to be 
given which is granted when no law compels ) .  

DONATARIUS. A donee; one to whom some­
thing is given. See Donee. 

DONATIO. Lat. A gift. A transfer of the title 
to property to one who receives it without paying 
for it. Vicat. The act by which the owner of a 
thing voluntarily transfers the title and possession 
of the same from himself to another person, with­
out any consideration. See Indiana N. & S. R. W. 
Co. v. City of Attica, 56 Ind. 476. 

Its literal translation, "gift, " has acquired in real law a 
more limited meaning, being applied to the conveyance of 
estates tail. 2 Bl.Comm. 316 ; Littleton, § 59 ; West, 
Symb. § 254 ; 4 Cruise, Dig. 51. 

By the civil law (adopted into the English and American 
law) donations are either inter vivos ( between l iving per­
sons) or mortis causa (in anticipation of death. ) As to 
these forms, see infra. A donatio or gift as between living 
persons is called donatio mera or pura when it is a simple 
gift without compulsion or consideration, that 1s, resting 
solely on the generosity of the donor, as in the case of 
most charitable gifts. It is called donatio remuneratoria 
when given as a reward for past services, but still  not un­
der any legal compulsion, as in the case of pensions and 
land-grants. It is called donatio sub modo (or modalis) 
when given for the attainment of some special object or 
on condition that the donee shall do something not specially 

DONATIO 

for the benefit of the donor, as in the case of the endow­
ment of hospitals, colleges, etc. , coupled with the condition 
that they shall be established and maintained. Mackeld. 
Rom. Law, § 466 ; Fisk v. Flores, 43 Tex. 340 ; Noe v. Card, 
14 Cal. 576. The following terms are also used : Donatio 
conditionalis, a conditional gift ; donatio relata, a gift 
made with reference to some service already done, (Fisk 
v. Flores, 43 Tex. 340 ; )  donatio stricta et coarctura, a re­
stricted gift, as an estate tail. 

DONATIO INOFFICIOSA. An inofficious (un­
dutiful ) gift ; a gift of so great a part of the don­
or's property that the birthright portion of his 
heirs is diminished. Mackeld.Rom.Law, § 469. 

DONATIO INTER VIVOS. A gift between the 
living. The ordinary kind of gift by one person 
to another. 2 Kent, Comm. 438 ; 2 Steph.Comm. 
102. A term derived from the civil law. Inst. 2, 
7, 2. A donation inter vivos ( between living per­
sons) is an act by which the donor divests himself 
at present and irrevocably of the thing given in 
favor of the donee who accepts it. Succession 
of Brand, 162 La. 880, 111 So. 267, 268. 

There are three k i nds of "donations inter vivos", namely, 
"gratuitous donations" ,  "onerous donations", and "re­
munerative donations" , the first being based on mere llb­
erality, the second being burdened with charges imposed 
by the donee. and the third being recompense for services 
rendered. White v. White, La.App., 7 So.2d 255, 257. 

DONATIO MORTIS CAUSA. A gift made by 
a person in sickness, who, apprehending his dis­
solution near, delivers, or causes to be delivered 
to another the possession of any personal goods; 
to keep as his own in case of the donor's decease. 
2 Bl.Comm. 514. The civil law defines it to be 
a gift under apprehension of death ; as when any­
thing is given upon condition that, if the donor 
dies, the donee shall possess it absolutely, or re­
turn it if the donor should survive or should re­
pent of having made the gift, or if the donee 
should die before the donor. Adams v. Nicholas, 
1 Miles (Pa.)  109-117. A gift in view of death is 
one which is  made

' 
in contemplation, fear, or peril 

of death, and with intent that it shall take effect 
only in case of the death of the giver. Prender­
gast v. Drew, 103 Conn. 88, 130 A. 75, 76. A do­
nation mortis eausa ( in prospect of death) is an 
act to take effect when the donor shall no longer 
exist, by which he disposes of the whole or a part 
of his property, and which is revocable. 

DONATIO NON PRfESUMITUR. 
presumed. JenkCent. 109. 

A gift is not 

DONATIO PERFICITUR POSSESSIONE ACCI­
PIENTIS. A gift is perfected [made complete] by 
the possession of the receiver. JenkCent. 109, 
case 9. A gift is incomplete until possession is de­
livered. 2 Kent, Comm. 438 ; Ewing v. Ewing, 2 
Leigh (Va.) 337. 

DONATIO PRINCIPIS INTELLIGITUR SINE 
PR.JEJUDICIO TERTII. Dav.lr.K.B. 75. A gift of 
the prince is understood without prejudice to a 
third party. 

DONATIO PROPTER NUPTIAS. A gift on ac­
count of marriage. In Roman law, the brioe­
groom's gift to the bride in anticipation of mar­
riage and to secure her do� was called "donatio 
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DONATION 

ante nuptias ;" but by an ordinance of Justinian 
such gift might be made after as well as before 
marriage, and in that case it was called "donatio 
propter nuptias." Mackeld.Rom.Law, § 572. 

DONATION. A gift. Mills v. Stewart, 76 Mont. 
429, 247 P. 332, 334, 47 A.L.R. 424 ; Darnell v. Eq­
uity Life Ins. Co.'s Receiver, 179 Ky. 465, 200 S. 
W. 967, 972; Fairfield v. Huntington, 23 Ariz. 528, 
205 P. 814, 815, 22 A.L.R. 1438. United Brother­
hood of Carpenters and Joiners of America v. 
Rogers, 165 Oklo 131, 25 P.2d 57. See Donatio. 

As sometimes used, however, the term does not necessari­
ly mean an absolute gift without any condition or consid­
eration whatever. International & G. N. Ry. Co. v. Ander­
son County. Tex.Civ. App. , 174 S.W. 305, 315. 

A donation of real estate is certainly not a mortgage or 
privilege, but is a transfer of property of a peculiar kind, 
subject to revocation, sometimes without cause, and always 
subject to reduction at the suit of the forced heirs of the 
donor. Bank of Delphi v. Lea, 139 La. 730, 72 So. 187, 188. 

In ecclesiastical law. A mode of acquiring a 
benefice by deed of gift alone, without presenta­
tion, institution, or induction. 3 Steph.Comm. 81. 

DONATION LANDS. Lands granted from the 
public domain to an individual as a bounty, gift, 
or donation ; particularly, in early Pennsylvania 
history, lands thus granted to soldiers of the revo­
lutionary war. 

DONATIONUM ALIA PERFECTA, ALIA IN­
CEPTA ET NON PERFECTA, UT SI DONATIO 
LECTA FUIT ET CONCESSA, AO TRADITIO 
NONDUM FUERIT SUBSECUTA. Some gifts 
are perfect, others incipient and not perfect as if 
a gift were read and agreed to, but delivery had 
not then followed. Co.Litt. 56. 

DONATIVE ADVOWSON. In ecclesiastical law. 
A species of advowson, where the benefice is con­
ferred on the clerk by the patron's deed of dona­
tion, without presentation, institution, or induc­
tion. 2 Bl.Comm. 23 ; Termes de la Ley. 

DONATIVE TRUST. May be created by transfer 
of property in trust as gift for benefit of another 
perso:r;l or by proper declaration of legal owner of 
property that he will hold it in trust for another's 
benefit and does not require payment of any con­
sideration by the beneficiary. Elbert v. Waples­
Platter Co., Tex.Civ.App., 156 S.W.2d 146, 150, 151. 

DONATOR. A donor; one who makes a gift, 
(donatio.) 

DONATOR NUNQUAM DESINIT POSSIDERE, 
ANTEQUAM DONATOR IUS INCIPIAT POSSI­
DERE. The donor never ceases to possess, until 
the donee begins to possess. Bract. fol. 41b ; 
Dyer 281. 

DONATORIUS. A donee; a person to whom a 
gift is made ; a purchaser. Bract. fol. 13, et seq. 

DONATORY. The person on whom the king be­
stows his right to any forfeiture that has · fallen 
to the crown. 

but a 'deed done is not an 'instrument done,'-it 
is an 'act done ; '  and therefore these words, 'made 
and done,' apply to acts, as well as deeds." Lord 
Brougham, 4 Bell, App.Cas. 38. 

DONEC. Lat. As long as ; while; until; within 
a certain time. 

DONEC PROBETUR IN CONTRARIUM. [Giv· 
en] until proof tQ the contrary. 19 C.J. p. 445. 

DONEE. One who is invested with a power of 
appointment; the party executing a power; oth­
erwise · called the "appointer." 4 Kent, Comm. 316. 
One to whom a gift is made or a bequest given. 
He to whom lands or tenements are given in tail. 
Litt. § 57. In old English law. He to whom 
lands were given ; the party to whom a donatio 
was made. 

DONIS, STATUTE DE. See De Donis, the Stat· 
ute. 

DONNEUR D'AVAL. In French law. Guarantor 
of negotiable paper other than by indorsement. 

DONOR. The party conferring a power. 4 Kent, 
Comm. 316. One who makes a gift. One who 
creates a trust. Ulmer v. Fulton, 129 Ohio St. 
323, 195 N.E. 557, 97 A.L.R. 1170. He who gives 
lands or tenements to another in tail. Litt. § 57 ; 
Termes de la Ley. In old English law. He by 
whom lands were given to another; the party 
making a donatio. 

DONUM. Lat. In the civil law. A gift; a free 
gift. Calvin. 

The dIfference between donum and munU8 Is saId to be 
that donum Is more general, while munus Is specific. Vi­
cat. Voc.Jur. ; Calvin. 

DOOM. In Scotch law. Judicial sentence, or 
j udgment. The decision or sentence of a court 
orally pronounced by an officer called a "demp­
ster" or "deemster." In modern usage, criminal 
sentences still end with the words "which is pro­
nounced for doom." 

DOOMSDAY-BOOK. See Domesday-Book. 

DOOR. The place of usual entrance in a house, or 
into a room in the house. State v. McBeth, 49 
Kan. 584, 31 P. 145. 

DOPE. Any thick liquid or pasty preparation, as 
of opium for medicinal purposes, of grease for 
a lubricant, etc., and in popular meaning signifies 
opium derivative, ranging from harmless con­
coction to most powerful narcotics containing 
opium as ingredient. Abbott v. Vinson, 230 Ky. 
786, 20 S.W.2d 995, 996. 

DORMANT. Literally, sleeping ; hence inactive; 
in abeyance ; unknown; concealed; silent. 

DORMANT CLAIM. One which is in abeyance. 

DORMANT EXECUTION. One which a creditor 
DONE. Distinguished from "made." "A 'deed delivers to the sheriff with directions to levy only, 
made' may no doubt mean an 'instrument made ; '  and not t o  sell, until further orders, or until a 
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junior execution is received. See Storm v. Woods, 
11 Johns. (N.Y. ) 110; Kimball v. Munger, 2 Hill 
(N.Y. ) 364. 

DORMANT JUDGMENT. One which has not been 
satisfied, nor extinguished by lapse of time, but 
which has remained so long unexecuted that exe­
cution cannot now be issued upon it without first 
reviving the judgment, or one which has lost its 
lien on land from the failure to issue execution on 
it or take other steps to enforce it within the time 
limited by statute. 1 Black, Judgm., 2d Ed., § 462 ; 
Draper v. Nixon, 93 Ala. 436, 8 So. 489 ; General 
Electric Co. v. Hurd, C.C., 171 F. 984 ; Burlington 
State Bank v. Marlin Nat. Bank, Tex.Civ.App., 207 
S.W. 954, 956. 

DORMANT PARTNER. See Partners. 

DORMITORY. A sleeping room or building con­
taining a series of sleeping rooms, a sleeping 
apartment capable of containing many beds, es­
pecially one connected with a college or boarding 
school. Russell v. Trustees of Purdue University, 
201 Ind. 367, 168 N.E. 529, 534, 65 A.L.R. 1384. 

DOBMIUNT ALIQUANDO LEGES, NUNQUAM 
MORIUNTUR. 2 Inst. 161. The laws sometimes 
sleep, never die. 

DORSUM. Lat. The back. In dorso recordi, on 
the back of the record. 5 Coke, 44b. 

DORTURE. (Contracted from dormiture.) 
dormitory of a convent ; a place to sleep in. 

A 

DOS. In Roman' law. Dowry; a wife's marriage 
portion; aU that property which on marriage is 
transferred by the wife herself or by another to 
the husband with a view of diminishing the burden 
which the marriage will entail upon him. It is of 
three kinds. Pro/ectitia dos is that which is de­
rived from the property of the wife's father or 
paternal grandfather. That dos is termed adven­
titia which is not pro/ectitia in respect to its 
source, whether it is given by the wife from 
her own estate or by the wife's mother or a third 
person. It is termed receptitia dos when accom­
panied by a stipulation for its reclamation by the 
constitutor on the termination of the marriage. 
See Mackeld.Rom.Law, § §  561, 563 ; Vicat;  Cal­
vinus, Lex. ; Du Cange; 1 Washb.R.P. 147. 

In old English law. The portion given to the 
wife by the husband at the church door, in con­
sideration of the marriage ; dower ; the wife's 
portion out of her deceased husband's estate in 
case he had not endowed her. 1 Washb.R.P. 147 ; 
1 Cruise, Dig. 152 ; Park, Dower., 

DOS DE DOTE PETI NON DEBET. Dower ought 
not to be demanded of dower. Co.Litt. 31 ; 4 Coke, 
122b. A widow is not dowable of lands assigned 
to another. woman in dower. 1 Hill.Real Prop. 

DOTE 

which her husband may have endowed her on the 
day of marriage. Co.Litt. '336. Dower, at com­
mon law. 2 BI.Comm. 134. 

DOS RATIONABILIS VEL LEGITIMA EST CU­
JUSLmET MULIERIS DE QUOCUNQUE TEN­
EMENTO TERTIA PARS OMNIUM TERRARUM 
ET TENEMENTORUM, QU}E VIR SUUS TENUIT 
IN DOMINIO SUO UT DE FEODO, ETC. Co.Litt. 
336. Reasonable or legitimate dower belongs to 
every woman of a third part of all the lands and 
tenements of which her husband was seised in 
his demesne, as of fee, etc. 

DOSSIER. Fr. A brief; a bundle of pap�rs. 

DOT. (A French word, adopted in Louisiana.) 
The fortune, portion, or dowry which a woman 
brings to her husband by the marriage. Buisson 
v. Thompson, 7 Mart.La., N.S., 460. 

DOTAGE. That feebleness of the mental facul­
ties which proceeds from old age. It is a diminu­
tion or decay of that intellectual power which 
was once possessed. It is the slow approach of 
death ; of that irrevocable cessation, without hurt 
or disease, of all the functions which once be­
longed to the living animal. The external func­
tions gradually cease; the senses waste away by 
degrees ; and the mind is imperceptibly visited by 
decay. Owing's Case, 1 Bland (Md. ) 389, 17 Am. 
Dec. 311. 

DOTAL. Relating to the dos or portion of a wo­
man ; constituting her portio�'1 ;  comprised in her 
portion. 

DOTAL . PROPERTY. In the civil law, in Louisi­
ana. Property which the wife brings to the hus­
band to assist him in bearing the expenses of the 
marriage establishment. Extradotal property, 
otherwise called "paraphernal property," is that 
which forms no part of the dowry. Fleitas v. 
Richardson, 13 Sup.Ct. 495, 147 U.S. 550, 37 L.Ed. 
276. See, also, Community. 

DOTALITIUM. In canon and feudal law. Dower. 
Spelman, vOC. "Doarium" ; Calvin. ;  2 BI.Comm. 
129. Used as early as A.D. 841. 

DOTATION. The act of giving a dowry or por­
tion; endowment in general, including the en­
dowment of a hospital or other charitable institu­
tion. 

DOTE, n. In Spanish law. The marriage por­
tion of a wife. White, New Recop. b. 1, . tit. 6, 
C. 1. The property which the wife gives to the 
husband on account of marriage, or for the pur­
pose of supporting the matrimonial expenses. Id. 
b. 1, tit. 7, C. 1, § 1; Schm.Civil Law, 75 ; Cutter 
V. Waddingham, 22 Mo. 254 ; Hart V. Burnett, 15 
Cal. 566 ; Las Partidas, 4. 11. 1 ;  Escriche, Dic. 
Raz. Dote. 

135 ; 4 Dane, Abr. 671 ; 1 Washb.R.P. 209 ; Brooks DOTE, v. To be besotted, delirious, silly, or in-
v. Everett, 13 Allen ( Mass.) 459. sane. Gates v. Meredith, 7 Ind. 441. 

DOS RATIONABILIS. A reasonable marriage DOTE ASSIGNANDA. A writ which lay for a 
portion. A reasonable part of her husband's es- widow, when it was judicially ascertained that a 
tate, to which every widow is entitled, of lands of tenant to the king was seised of tenements in fee 
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DOTE 

or fee-tail at the day of his death, and that he held 
of the king in chief. In such case the widow might 
come into chancery, and then make oath that she 
would not marry without the king's leave, and 
then she might have this writ. These widows 
were called the "king's widows." Jacob ; Holt­
house. 

DOTE UNDE NmIL HABET. A writ which lies 
for a widow to whom no dower has been assigned. 
3 Bl.Comm. 182. By 23 & 24 Vict. c. 126, an ordi­
nary action commenced by writ of summons has 
taken its place ; but it remains in force in the 
United States, and under the designation of "dow­
er unde nihil habet" ( see that title ) ,  I is the form 
in common use for the recovery of dower at law. 
1 Washb.R.P. 290 ; 4 Kent 63. 

DOTI LEX FA VET ; PRlEMIUM PUDORIS EST ; 
IDEO PARCATUR. Co.Litt. 31 ; Branch, Princ. 
The law favors dower; it is the reward of chas­
tity; therefore let it be preserved. 

DOTIS ADMINISTRATIO. Admeasurement of 
dower, where the widow holds more than her 
share, etc. 

DOTISSA. A dowager. 

DOUBLE. ' Twofold ;  acting in two capacities or 
having two aspects ; multiplied by two. This term 
has ordinarily the same meaning in law as in 
popular speech. The principal compound terms 
into which it enters are noted below. 

DOUBLE ASSESSMENT. The imposition of same 
tax, by same taxing power, upon same subject 
matter. Aragon v. Empire Gold Mining & Milling 
Co., 47 N.M. 299, 142 P.2d 539, 541. 

DOUBLE ADULTERY. Adultery committed by 
two persons each of whom is married to another 
as distinguished from "single" adultery, where one 
of the participants is unmarried. Hunter v. U. S., 
1 Pin. ( Wis. ) 91, 39 Am.Dec. 277. 

DOUBLE AVAIL OF MARRIAGE. In Scotch law. 
Double the ordinary or single value of a marriage. 
Bell. See Duplex Valor Maritagii. 

DOUBLE BOND. In Scotch law. A bond with a 
penalty, as distinguished from a single bond. 2 
Kames, Eq. 359. 

DOUBLE COMPLAINT, DOUBLE QUARREL, or 
DUPLEX QUEREl . .A. A grievance made known 
by a clerk or other person, to the archbishop of 
the province, against the ordinary, for delaying or 
refusing to do j ustice in some cause ecclesiastical, 
as to give sentence, institute a clerk, etc. It is 
termed a "double complaint," because it is most 
commonly made against both the j udge and him 
at whose suit j ustice is denied or delayed ; the 
effect whereof is that the archbishop, taking no­
tice of the delay, directs his letters, under his au­

and to signify to the ordinary that if he neither 
perform the thing enjoined, nor appear nor show 
cause against it, he himself, in his court of 
audience, will forthwith proceed to do the j us­
tice that is due. Cowell. 

DOUBLE COSTS. See Costs. 

DOUBLE CREDITOR. One who has a lien on two 
funds. Newby v. Fox, 90 Kan. 317, 133 P. 890, 47 
L.R.A. (N.S. ) 302. 

DOUBLE DAMAGES. See Damages. 

DOUBLE EAGLE. A gold coin of the United 
States of the value of twenty dollars. 

DOUBLE ENTRY. A system of mercantile book­
keeping, in which the entries in the day-book, etc., 
are posted twice into the ledger. First, to a per­
sonal account, that is, to the account of the per­
son with whom the dealing to which any given 
entry refers has taken place ; secondly, to an im­
personal account, as "goods." Mozley & Whitley. 

DOUBLE FINE. In old English law. A fine sur 
done grant et render was called a "double fine," 
because it comprehended the fine sur cognizance 
de droit come ceo, etc., and the fine sur concessit. 
2 Bl.Comm. 353. 

DOUBLE FLEMISH BOND. An arrangement 
whereby two stretchers are followed by a header 
throughout the entire course, while on the succeed­
ing course the header is centered over the vertical 
joint between the two stretchers of the course be­
low. Seglin Const. Co. v. State, Ct.Cl., 22 N.Y.S. 
2d 94, 96. 

DOUBLE GLAZING. That by which two panes of 
glass �re set in each section of the window sash 
instead of one. Johnson v. Olsen, 134 Minn. 53, 
158 N.W. 805, 806. 

DOUBLE HOUSE. A building having accommo­
dations for two families, divided vertically instead 
of horizontally. Donnelly v. Spitza, 246 Mich. 284, 
224 N.W. 396. Schwarzer v. Calcasieu Lumber Co., 
Tex.Civ.App., 176 S.W.2d 597, 599. 

DOUBLE INSURAL"VCE. Double insurance is 
where divers insurances are made upon the same 
interest in the same subject against the same risks 
in favor of the same assured, in proportions ex­
ceeding the value. 1 Phill.lns. § § 359, 366. A 
double insurance exists where the same person is 
insured by several insurers separately in respect 
to the same subject and interest. Insurance Co. 
v. Gwathmey, 1 S.E. 209, 82 Va. 923 ; Lowell Mfg. 
Co. v. Safeguard F. Ins. Co., 88 N.Y. 597 ; Chere­
waty v. Grangers Mut. Fire Ins. Co., 181 Md. 149, 
28 A.2d 824, 825 ; Broune v. Franklin Fire Ins. Co., 
225 Mo.App. 665, 37 S.W.2d 977, 981. 

then tical seal, to all clerks of his province, com- DOUBLE JEOPARDY. Common-law and consti­
manding them to admonish the ordinary, within tutional prohibition against "double j eopardy" re­
a certain number of days, to do the j ustice re- fers not to the same offense eo nomine but to the 
quired, or otherwise to appear before him or his same crime, transaction or omission. Driggers v. 
official, and there allege the ca use of his delay ; I State, 137 Fla. 182, 188 So. 118, 120. A second 
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prosecution after a first trial for the same offense. 
People ex reI. Rozea v. Warden of Queens County 
Jail, 43 N.Y.S.2d 211, 213. 

DOUBLE PATENTING. The test respecting 
"double patenting" is whether the claims of both 
patents, when properly construed in the light of 
the descriptions given, define essentially the same 
things. Waterbury Buckle Co. v. G. E. Prentice 
Mfg. Co., D.C.Conn., 294 F. 930, 937. Occurs only 
when claims of two patents issued to one applicant 
are the same. Scharf v. Weinfeld & Kahn, D.C. 
N.Y., 31 F.Supp. 689, 692. 

The imposition of the same tax, by the same tax­
ing power, upon the same subject matter. City 
of Philadelphia v. Heinel Motors, 16 A.2d 761, 764, 
142 Pa.Super. 493. People ex reI. Toman v. Ad­
vance Heating Co., 376 Ill. 158, 33 N.E.2d 206, 209, 
210. 

DOUBLE PLEA, DOUBLE PLEADING. See Du­
plicity; Plea ; Pleading. 

DOUBLE POSSmILITY. A possibility upon a 
possibility. 2 BI.Comm. 170. 

DOUBLE RECOVERY. Recovery which repre­
sents more than the total maximum loss which all 
parties have sustained. Hindmarsh v. Sulpho Sa­
line Bath Co., 108 Neb. 168, 187 N.W. 806, 808. 

DOUBLE RENT. In English law. 
-

Rent payable 
by a tenant who continues in possession after the 
time for which he has given notice to quit, until 
the time of his quitting possession. St. 11 Geo. 
II. c. 19. 

DOUBLE TAX RULE. Collections made in taxa­
ble year on sales made in prior years, and which 
had already been taxed in prior years. Hoover­
Bond Co. v. Denmah, C.C.A.Ohio, 59 F.2d 909, 910. 

DOUBLE TAXATION. The taxing of the same 
item or piece of property twice to the same per­
son, or taxing it as the property of one person 
and again as the property of another; but this 
does not include the imposition of different taxes 
concurrently on the same property ( e. g.) a city 
tax and a school tax) , nor the taxation of the 
same piece of property to different persons when 
they hold different interests in it or when it re­
presents different values in their hands, as when 
both the mortgagor and mortgagee of property 
are taxed in respect to their interests in it, or 
when a tax is laid upon the capital or property 
of a corporation and also upon the value of its 
shares of stock in the hands of the separate stock­
holders. Cook v. Burlington, 59 Iowa, 251, 13 N. 
W. 113, 44 Am.Rep. 679. "Double taxation" means 
taxing twice for the same purpose in the same 
year some of the property in the territory in 
which the tax is laid without taxing all of it. Die­
fendorf v. Gallet, 51 Idaho 619, 10 P.2d 307, 315 ; 
Amarillo-Pecos Valley Truck Lines v. Gallegos, 44 
N.M. 120, 99 P.2d 447, 451. 

DOUBLE USE. In patent law. An application of 
a principle or process, previously known and ap­
plied, to some new use, but which does not lead to 

DOUBT 

a new result or the production of a new article. 
De Lamar v. De Lamar Min. Co., C.C.ldaho, 110 F. 
542. 

DOUBLE VALUE. In English law. This is a 
penalty on a tenant holding over after his land­
lord's notice to quit. By 4 Geo. II. c. 28, § 1, it is 
enacted that if any tenant for life or years hold 
over any lands, etc., after the determination of 
his estate, after demand made, and notice in writ­
ing given, for delivering the possession thereof, 
by the landlord, or the person having the rever­
sion or remainder therein, or his agent thereunto 
lawfully authorized, such tenant so holding over 
shall pay to the person so kept out of possession 
at the rate of double the yearly value of the 
lands, etc., so detained, for so long a time as the 
same are detained. See Woodf. LandI. & Ten. 
( 12th Ed. ) 717, et seq. 

DOUBLE VOUCHER. This was when a common 
recovery was had, and an estate of freehold was 
first conveyed to any indifferent person against 
whom the prcecipe was brought, and then he 
vouched the tenant in tail, who vouched over the 
common vouchee. For, if a recovery were had 
immediately against a tenant in tail, it barred 
only the estate in the premises of which he was 
then actually seised, whereas, if the recovery 
were had against another person, and the tenant 
in tail were vouchee, it barred every latent right 
and interest which he might have in the lands 
recovered. 2 Bl.Comm. 359. 

DOUBLE WASTE. When a tenant bound to re­
pair suffers a house to be wasted, and then un­
lawfully fells timber to repair it, he is said to 
commit double waste. Co. Litt. 53. 

DOUBLE WILL. A will in which two persons 
j oin, each leaving his property and estate to the 
other, so that the survivor takes the whole. 
Evans v. Smith, 28 Ga. 98, 73 Am.Dec. 751. 

DOUBLES. Letters-patent. Cowell. 

DOUBT, v. To question or hold questionable. 
Claussen v. State, 21 Wyo. 505, 133 P. 1055, 1056. 

DOUBT, n. Uncertainty of mind; the absence 
of a settled opinion or conviction ; the attitude 
of mind towards the acceptance of or belief in 
a proposition, theory, or statement, in which the 
judgment is not at rest but inclines alternately 
to either side. Rowe v. Baber, 93 Ala. 422, 8 So. 
865 ; Smith v. Railway Co., 143 Mo. 33, 44 S.W. 
718 ; West Jersey Traction Co. v. Camden Horse 
R. Co., 52 N.J.Eq. 452, 29 A. 333. An equipoise of 
the mind arising from an equality of �ontrary 
reasons. Ayliffe, Pando 121. 

Reasonable Doubt 

This is a term often used, probably pretty well 
understood, but not easily defined. It does not 
mean a mere possible doubt, because everything 
relating to human affairs, and depending on moral 
evidence, is open to some possible or imaginary 
doubt. It is that state of the case which, after 
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DOUBT 

the entire comparison and consideration of all the 
evidence, leaves the minds of jurors in that con­
dition that they cannot say they feel an abiding 
conviction to a moral certainty of the truth of 
the charge. If upon proof there is reasonable 
doubt remaining, the accused is entitled to the 
benefit of it by an acquittal ; for it is not suffi­
cient to establish a probability, though a strong 
one, arising from the doctrine of chances, that 
the fact charged is more likely to be true than 
the contrary, but the evidence must establish the 
truth of the fact to a reasonable and moral cer­
tainty,-a certainty that convinces and directs 
the understanding and satisfies the reason and 
judgment of those who are bound to act con­
scientiously upon it. This is proof beyond rea­
sonable doubt; because if the law, which mostly 
depends upon considerations of a moral nature, 
should go further than this, and require absolute 
certainty, it would exclude circumstantial evi­
dence altogether. Egan v. U. S., 52 App.D.C. 384, 
287 7. 958. 

Proof "beyond a reasonable doubt" is not be­
yond all possible or imaginary doubt, but such 
proof as precludes every reasonable hypothesis 
except that which it tends to support. It is proof 
"to a moral certainty,"-such proof as satisfies 
the judgment and consciences of the jury, as 
reasonable men, and applying their reason to the 
evidence before them, that the crime charged has 
been committed by the defendant, and so satisfies 
them as to leave no other reasonable conclusion 
possible. State v. Koski, 100 W.Va. 98, 130 S.E. 
100, 101. 

The difficulty of a satisfactory definition Is  discussed In 
57 Am. L. Reg. 419, where C. J. Shaw's definition is criti­
cized and that in Com. v. Costley, 118 Mass. 1, supra, is 
suggested as better. And in Hopt v. Utah, 120 U.S. 430, 
7 S. Ct. 614, 3D L. Ed. 708, it was approved as contrasted 
with C. J. Shaw's definition. 

A "reasonable doubt" is such a doubt as would 
cause a reasonable and prudent man in the grav­
er and more important affairs of life to pause and 
hesitate to act upon the truth of the matter charg­
ed. But a reasonable doubt is not a mere possi­
bility of innocence, nor a caprice, shadow, or 
speculation as to innocence not arising out of the 
evidence or the want of it. State v. Perkins, 21 
N.M. 135, 153 P. 258, 259. 

A "reasonable doubt" is such a doubt as an upright man 
might entertain in an honest investigation after truth. 
Peterson v. State, 47 Ga. 524 (5) ; Lochamy v. State, 152 
Ga. 235, 109 S.E. 497. 

A "reasonable doubt" is one for which a reason can be 
given. State v. Jefferson, 43 La. Ann. 995, 10 So. 199. 
Contra : Abbott v. Territory, 20 Okl. 119, 94 P. 179, 16 L. 
R.A. ,N.S. , 260, 129 Am.St. Rep. 818. 

The term needs no definition. People v. Rogers, 3�4 Ill. 
224, 154 N.E. 909, 913. 

DOUBTFUl. PAPER. "Slow" paper and "doubt­
ful paper" are not synonymous. American Nat. 
Bank of Portsmouth v. Ames, 169 Va. 711, 194 
S.E. 784, 793. 

DOUBTFUI� TITLE. One as to the validity of 
which there exists some doubt, either as to mat­
ter of fact or of law ; one which invites or ex­
poses the party holding it to litigation. Barrett 

v. McMannis, 153 Kan. 420, 110 P.2d 774, 778 ; 
Black v. American International Corporation, 264 
Pa. 260, 107 A. 737, 739. Distinguished from a 
"marketable" title, which is of such a character 
that the courts will compel its acceptance by a 
purchaser who has agreed to buy the property or 
has bid it  in at public sale. Herman v. Somers, 
158 Pa. 424, 27 A. 1050, 38 Am.St.Rep. 851. 

DOUN. L. Fr. A gift. Otherwise written ((don" 
and "done." The thirty-fourth chapter of Britton 
is entitled "De Douns." 

DOVE. Doves are animals terre naturre) and not 
the subject of larceny unless they are in the own­
er's custody. Com. v. Chace, 9 Pick., Mass. 15, 19 
Am.Dec. 348 ; Ruckman v. Outwater, 28 N.J.Law 
581. 

DOVETAIL. A structure in the form of a tenon 
having oppositely-flared edges similar in shape to 
the tail of a bird. Cheney Co. v. Cunningham, 
D.C.Pa., 37 F.Supp. 224, 226. 

DOWABLE. Subject to be charged with dower ; 
as dowable lands. 

Entitled or entitling to dower. Thus, a dowable 
interest in lands is such as entitles the owner to 
have such lands charged with dower. 

DOWAGER. A widow who is endowed, or who 
has a jointure in lieu of dower. In England, this 
is a title or addition given to the widows of 
princes, dukes, earls, and other noblemen, to dis­
tinguish them from the wives of the heirs, who 
have right to bear the title. 1 Bl.Comm. 224. 

DOWAGER-QUEEN. The widow of the king. 
As such she enjoys most of the privileges belong­
ing to her as queen consort. It is not treason to 
conspire her death or violate her chastity, be­
cause the succession to the crown is not thereby 
endangered. No man, however, can marry her 
without a special license from the sovereign, on 
pain of forfeiting his lands or goods. 1 Bl.Comm. 
233. 

DOWER. The provision which the law makes 
for a widow out of the lands or tenements of her 
husband, for her support and the nurture of her 
children. Co. Litt. 30a ; 2 Bl.Comm. 130 ; In re 
Miller's Estate, 44 N.M. 214, 100 P.2d 908, 911. A 
species of life-estate which a woman is, by law, 
entitled to claim on the death of her husband, in 
the lands and tenements of which he was seised 
in fee during the marriage, and which her issue, 
if any, might by possibility have inherited. 1 
Steph.Comm. 249 ; 2 Bl.Comm. 129 ; Cruise, Dig. 
tit. 6; 2 Crabb, Real Prop. p. 124, § 1117; 4 Kent, 
Comm. 35. See Inchoate Dower. 

"Dower" Is  the life estate to which every married woman 
Is entitled on death of her husband, intestate, or, in case 
she dissents from his will. one-third in value ot all lands 
of which husband was beneficially seized in law or in fact. 
at any time during coverture. McGehee v. McGehee, 189 N. 
C. 558, 127 S. E. 684, 687. McLawhorn v. Smith, 211 N. C. 
513, 191 S.E. 35, 38, 110 A. L.R. 980. 

The term, both technically and in popular ac­
ceptation, has reference to real estate exclusive-
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Iv. Shackelford v. Shackelford, 181 Va. 869, 27 
S .E.2d 354, 359. 

"Dower,'ttn modern use, is distinguished from " dowry." 
The former is  a provision for a widow on her husband ' s  
death ; t h e  latter is a bride' s  portion o n  h e r  marriage. 
Wendler v. Lambeth, 163 Mo. 428, 63 S.W. 684. 

DOWER AD OSTIUl\1 ECCLESlIE. Dower at 
the church door or porch. An ancient kind of 
dower in England, where a man, ( being tenant in 
fee-simple, of full age, ) openly at the church door, 
where all marriages were formerly celebrated, 
after affiance made and troth plighted between 
them, endowed his wife with the whole of his 
lands, or such quantity as he pleased, at the same 
time specifying and ascertaining the same. Litt. 
§ 39 ; . 2  Bl.Comm. 133. 

DOWER BY COMMON LAW. The ordinary kind 
of dower in English and American law, consisting 
of a life interest in one-third of the lands of which 
the husband was seised in fee at any time during 
the coverture. Litt. § 36 ; 2 Bl.Comm. 132 ; 2 
Steph.Comm. 302 ; 4 Kent, Comm. 35. 

DOWER BY CUSTOM. A kind of dower in Eng­
land, regulated by custom, where the quantity 
allowed the wife differed from the proportion of 
the common law ; as that the wife should have 
half the husband's lands ; or, in some places, the 
whole ; and, in some, only a quarter. 2 Bl.Comm. 
132 ; Litt. § 37. 

DOWER DE LA PLUS BELLE (DE LA PLIDS 
BEALE) .  L. Fr. Dower of the fairest [part. ] 
A species of ancient English dower, incident to 
the old tenures, where there was a guardian in 
chivalry, and the wife occupied lands of the heir 
as guardian in socage. If the wife brought a 
writ of dower against such guardian in chivalry, 
he might show this matter, and pray that the 
wife might be endowed de Za plus belle of the 
tenement in socage. Litt. § 48. This kind of 
dower was abolished with the military tenures. 
2 Bl.Comm. 132. 

DOWER EX ASSENSU PATRIS. Dower by the 
father's assent. A species of dower ad ostium 
ecclesireJ made when the husband's father was 
alive, and the son, by his consent expressly giv­
en, endowed his wife with parcel of his father's 
lands. Litt. § 40 ; 2 B1.Comm. 133 ; Grogan v. 
Garrison, 27 Ohio St. 61. 

DOWER UNDE NIHIL HABET. A writ of right 
which lay for a widow to whom no dower had 
been' assigned. 

DOWI .. E STONES. Stones dividing lands, etc. 
Cowell. 

DOWMENT. In old English law. Endowment ;  
dower. Grogan v .  Garrison, 2 7  Ohio St. 61. 

DOWNWARD COURSE. Term Hdip" is miners' 
word synonymous with expression "downward 
course" in mining act, and means direction of 
ore vein or lode in its descent into earth at right 
angles to its strike or course. 30 U.S.C.A. § 26. 
Brugger v. Lee Yim, 12 Cal.App.2d 38, 55 P.2d 
564, 570. 

DRACO 

DOWRESS. A woman entitled to dower; a ten" 
ant in dower. 2 P.Wms. 707. 

DOWRY. The property which a woman brings 
to her husband in marriage ; now more common­
ly called a "portion." 

This word expresses the proper meaning of the ados" ot 
the Roman, the ((dot" of the French, and the {(elote" of the 
Spanish, law. but is a very different thing from "dower," 
with which i t  has sometimes been confounded. See Co.Litt. 
31 ; Dig. 23, 3,  76 ; Code 5, 12, 20 ; Buard v. De Russy, 6 
Rob. , La. , 111 ; Gates v. Legendre, 10 Rob., La. , 74 ; Cut­
ter v. Waddingham, 22 Mo. 254. 

By dowry, in the Louisiana Civil Code ( see ar­
ticle 2337), is meant the effects which the wife 
brings to the husband to support the expenses 
of marriage. It is given to the husband, to be 
enjoyed by him so long as the marriage shall 
last, and the income of it  belongs to him. He 
alone has the administration of it  during mar­
riage, and his wife cannot deprive him of it. The 
real estate settled as dowry is inalienable during 
marriage, unless the marriage contract contains 
a stipulation to the contrary. De Young v. De 
Young, 6 La.Ann. 786. 

DOYLE RULE. A formula for computing the 
board measure from the dimensions of a log. 
Peter v. Owl Bayou Cypress Co., 137 La. 1067, 69 
So. 840, 841. The rule is to deduct four inches 
from the diameter of the log, as an allowance for 
slab, square one-quarter of the remainder, and 
multiply the result by the length of the log in 
feet. Morrison v. Pickrell Walnut Co., 199 Ill. 
App. 175, 176. 

DOZE. To slumber or sleep lightly. St. Paul 
Fire & Marine Ins. Co. of St. Paul, Minn., v. 
Kendle, 163 Ky. 146, 173 S.W. 373, 374. 

DOZEIN. L. Fr. Twelve ; a person twelve years 
of age. St. 18 Edw. II. ; Barring. Ob. St. 208. 

DOZEN PEERS. Twelve peers assembled at the 
instance of the barons, in the reign of Henry III., 
to be privy counselors, or rather conservators of 
the kingdom. 

DR. An abbreviation for "doctor ; "  also, in com­
mercial usage, for "debtor," indicating the items 
or particulars in a bill or in an account-book 
chargeable against the person to whom the bill is 
rendered or in whose name the account stands, 
as opposed to "Cr." ( "Credit" or "creditor" ) ,  
which indicates the items for which he i s  given 
credit. Jaqua v. Shewalter, 10 Ind.App. 234, 37 
N.E. 1072. 

DRACHMA. A term employed in old pleadings 
and records, to denote a groat. Townsh. P. 180. 

An Athenian silver coin, of the val ue of about 
fifteen cents. 

DRACO REGIS. The standard, ensign, or mili­
t ary colors borne in war by the ancient kings of 
England, having t he figure of a dragon painted 

[ t hereon. 
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DRACONIAN 

DRACONIAN LAWS. A code of laws prepared 
by Draco, the celebrated lawgiver of Athens. 
These laws were exceedingly severe, and the term 
is now som etimes applied to any laws of unusual 
harshness. 

DRAFF. Waste matter, sweepings, refuse, lees, 
or dregs. In weighing commodities the term sig· 
nifies dust and dirt, and not what is generally 
meant by "draught" or "draft" (q. v. ) .  28 C.J.S. 
p. 227. 

DRAFT. The common term for a bill of ex· 
change ; as being drawn by one person on an· 
other. Hinnemann Vo Rosenback, 39 N.Y. 100 ; 
Ennis v. Coshocton Nat. Bank, 27 Ga.App. 479, 
108 S.E. 811. 

An order for the payment of money drawn 
by one person on another. It is said to be a no· 
men generalissim'u,m, and to include all such or· 
ders. Wilson v. Buchenau, D.C.Cal., 43 F.Supp. 
272, 275. 

The term Includes a cash i er's check, People v. Miller, 278 
Ill. 490, 116 N. E. 131, 138 L.R.A.1917E, 797 ; Advance-Rum­
ely Thresher Co. v. Hess, 85 Mont. 293, 279 P. 236, 237 ; 
but a draft is distinguishable from a cashier's check in 
that a draft is a bill of exchange payable on demand pur­
porting to be drawn on deposit while a cashier's check is 
a primary obligation of a bank which issues it and con­
stitutes its written promise to pay it on demand. In re 
Bank of U. S., 277 N. Y. S. 96, 243 App.Div. 287. It is dis­
tinguished from "check" by the fact that in a draft the 
drawer is a bank, while in the ordinary check the drawer 
Is an individual. Leach v.  Mechanics' Say. Bank, 202 Iowa, 
899, 211 N.W. :506, 508, 50 A.L.R. 388. 

A tentative, provisional, or preparatory writ­
ing out of any document ( as a will, contract, 
lease, etc. ) for purposes of discussion and correc­
tion. which is afterwards to be copied out in its 
final shape. 

Also, a small arbitrary deduction or allowance 
made to a merchant or importer, in the case of 
goods sold by weight or taxable by weight, to 
cover possible loss of weight in handling or from 
differences in scales. Marriott v. Brune, 9 How. 
633, 13 L.Ed. 282 ; Seeberger v. Mfg. Co., 15 S. 
Ct. 583, 157 U.S. 183, 39 L.Ed. 665 ; Napier v. 
Barney, 17 Fed.Cas. 1149. 

A draft in stockyard parlance is all those ani· 
mals in one consignment weighed as a single 
sales or purchase classification. Acker v. U. S., D. 
C.Il!., 12 F.Supp. 776, 780. 

DRAFTSMAN. Any . one who draws or frames 
a legal document, e. g., a will, conveyance, plead· 
ing, etc. 

In the marine engineering profession, any of 
various men who design the several parts of ves· 
sels and other machinery in the different depart· 
ments. Ex parte Aird, D.C.Pa., 276 F. 954, 956. 

DRAG. In a technical sense, the lower part of 
the mold for casting iron pipe. Casey-Hedges Co. 
v. Gates, 139 Tenn. 282, 201 S.W. 760, 761. 

DRAGO DOCTRINE. The principle asserted by 
Luis Drago, Minister of Foreign Affairs of the 
Argentine Republic, in a letter to the Argentine 
Minister at Washington, Dece"!11ber 29, 1902, that 

the forcible intervention of states to secure the 
payment of ()libUc debts due to their citizens from 
foreign states is unjustifiable and dan,erous to 
the security and peace of the nations of South 
America. The subject was brought before the 
Conference by the United States and a Conven­
tion was adopted in which the contracting pow­
ers agreed, with some restrictive conditions, not 
to have recourse to armed force for the recov­
ery of contract debts claimed by their nationals 
against a foreign state. Higgins, 184-197. See 
Calvo Doctrine. 

DRAGOMAN. An interpreter employed in the 
east, and particularly at the Turkish court. 

DRAIN, v. To conduct water from one place to 
a nother, for the purpose of drying the former. 
To make dry ; to draw off water ; to rid land of 
its superfluous moisture by adapting or improv­
ing natural water courses and supplementing 
them, when necessary, by artificial ditches. Peo­
ple v. Parks, 58 Cal. 639. 

To "drain, "  in its larger sense, includes not only the 
supplying of outlets and channels to relieve the land from 
water, but also the provision of ditches, drains, and 
embankments to prevent watfU" from accumulating. Holt v. 
State, Tex.Civ.App. , 176 S.W. 743, 746 ; In re Mississippi 
and Fox River Drainage Dist .• 270 Mo. 157, 192 S.W. 727. 
731 ; Pioneer Real Estate Co. v. City of Portland, 119 
Or. 1, 247 P. 319, 323. 

DRAIN, n. A trench or ditch to convey water 
from wet land;  a channel through which water 
may flow off. 

The word has no technical legal meaning. Any hollow 
space In the ground, natural or artificial, where water is 
collected and passes off, Is a ditch or drain. Sherrod v. 
Battle, 154 N . C. 345, 70 S. E. 834, 836. 

The term may be synonymous with "water course. " 
Green v. County Com'rs of Harbine, 74 Ohio St. 318, 78 
N. E. 521, 522. 

"Sewers" differ from "drains" only in that the former 
are in cities, and generally covered over. while the latter 
are in rural communities, and open. Barton v. Drainage 
Dist. No. 30, 174 Ark. 173, 294 S.W. 418, 419. But "drains" 
may sometimes include sewers. City of Charlestown, 170 
Ill. 336, 48 N. E. 985, 986. See, generally, Mound City Land 
& Stock Co. v. Miller, 170 Mo. 240, 70 S.W. 721, 724, 6 
L.R.A. 190, 94 Am. St. Rep. 727. 

Also, sometimes, the easement or servitude ( ac" 
quired by grant or prescription) which consists 
in the right to drain water through another's 
land. See 3 Kent, Comm. 436 ; 7 M. & G. 354. 

DRAINAGE DISTRICT. A political subdivision 
of the state, created for the purpose of draining 
and reclaiming wet and overflowed land, as well 
as to preserve the public health and convenience. 
Commander v. Board of Com'rs of Buras Levee 
Dist., 202 La. 325, 11 So.2d 605, 607. 

DRAM. In common parlance, a drink of some 
substance containing alcohol ; something which 
can produce intoxication. Lacy v. State, 32 Tex. 
228. See Wright v. People, 101 Ill. 134. 

DRA1U-SHOP. A drinking saloon, where liquors 
are sold to be drunk on the premises. Com. v. 
Marzynski, 21 N.E. 228, 149 Mass. 68. A place 
where spirituous liquors are sold by the dram or 
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the drink; a barroom. McCormick v. Brennan, 
224 Ill.App. 251, 254. 

DRAM snop ACT. A civil damage statute di­
rected at the operators of dram shops and at own­
ers of buildings and premises wherein the opera­
tors are tenants_ It permits an action to be 
brought by a person injured by an intoxicated per­
son against one who contributed to the intoxica­
tion_ See 1958 Univ. of Ill. Law Forum, No. 2 "Ac­
tions under the Illinois Dram Shop Act," and 
John A. Appleman, "Civil liability under the Il­
linois Dram Shop Act," 34 Ill.L.Rev. 30 ( 1939) , 
Wanna v. Miller ( N.Dak. ) 136 N.W.2d 563 ( 1965 ) .  
DRAMA. A term descriptive o f  any represen­
tation in which a story is told, a moral conveyed, 
or the passions portrayed, whether by words and 
actions combined, or by mere actions alone. Asa 
G. Candler, Inc., v. Georgia Theater Co., 148 Ga. 
188, 96 S.E. 226, 227, L.R.A.1918F, 389. A story 
put in action. Zucarro v. State, 82 Tex.Cr.R. 1, 
197 S.W. 982, 985, L.R.A.1918B, 354. 
DRAMATIC COMPOSITION . .  In copyright law. 
A literary work setting forth a story, incident, 
or scene from life, in which, however, the nar­
rative is not related, but is represented by a dia­
logue and action ; may include a descriptive poem 
set to music, or a pantomime, but not a composi­
tion for musical instruments alone, nor a mere 
spectacular exhibition or stage dance. Martinetti 
v. McGuire, 16 Fed.Cas. 920 ; Fuller v. Bemis, C.  
C.N.Y., 50 Fed. 926. 
DRAMATIC WORK. Photoplay is "dramatic 
work" within Copyright Law. Metro-Goldwyn­
Mayer Distributing Corporation v. Bijou Theatre 
of Holyoke, D.C.Mass., 3 F.Supp. 66, 73 ; contra. 
Metro-Goldwyn-Mayer Distributing Corporation v. 
Bijou Theatre, D.C.Mass., 50 F.2d 908, 909. 
DRAUGHT. Act of drawing, or the thing drawn ; 
act of moving loads by drawing as by beasts of 
burden, and the like ; and the term may be used 
in the sense of pull. Jackson Floor Covering v. 
Maryland Casualty Co. of Baltimore, 117 N.J.L. 
401, 189 A. 84, 85. 
DRAW, n. A movable section of a bridge, which 
may be raised up or turned to one side, so as to 
admit the passage of vessels. Gildersleeve v. 
Railroad Co., D.C.N.Y., 82 Fed. 766 ; A depression 
in the surface of the earth, in the nature of a 
shallow ravine or gulch, sometimes many miles 
in length, forming a channel for the escape of 
rain and melting snow draining into it from ei­
ther side. Railroad Co_ v. Sutherland, 44 Neb. 
526. 62 N.W. 859. 

DRAW, v. To draw a firearm or deadly weapon 
is to point it intentionally. State v. Boyles, 24 N. 
M. 464, 174 P. 423. To draw a bead on ; to bring 
into line with the bead or fore sight of a rifle and 
the hind sight ; to aim at_ Hatfield v. Common­
wealth, 200 Ky. 243, 254 S.W. 748, 749. 

To prepare a draft ; to compose and write out 
in due form, as, a deed, complaint, petition, me­
morial, etc. Winnebago County State Bank v. 
Hustel, 119 Iowa 115, 93 N.W. 70. 

DRENCHES 

To draw a j ury is to select the persons who 
are ·to compose it, either by taking their names 
successively, but at hazard, from the j ury box, 
or by summoning them individually to attend the 
court. Smith v. State, 34 So. 168, 136 Ala. 1. 

In old criminal practice. To drag ( on a h.urdle) 
to the place of execution. Anciently no hurdle 
was allowed, but the criminal was actually 
dragged along the road to the place of execution. 
A part of the ancient punishment of traitors was 
to be thus drawn. 4 Bl.Comm. 92, 377. 

In mercantile law. To draw a bill of exchange 
is to write ( or cause it to be written) and sign 
it ; to make, as a note. Knox v. Rivers Bros., 17 
Ala.App. 630, 88 So. 33, 34. 

In fiscal law and administration. To take out 
money from a bank, treasury, or other deposi­
tory in the exercise of a lawful right and in a 
lawful manner. But to "draw a warrant" is not 
to draw the money; it is to make or execute the 
instrument which authorizes the drawing of the 
money. Brown v. Fleischner, 4 Or. 149. 

DRAWBACK. In the customs laws, an allow­
ance made by the government upon the duties due 
on imported merchandise when the importer, in­
stead of selling it here, re-exports it ; or the re­
funding of such duties if already paid. This al­
lowance amounts, in some cases, to the whole of 
the original .duties ; in others, to a part only. 
See 19 U.S.C.A. § 1313. 

DRAWEE. A person to whom a bill of exchange 
is addressed, and who is requested to pay the 
amount of money therein mentioned. 

DRAWER. The person drawing a bill of ex­
change and addressing it to the drawee. Boaten­
reiter v. Williams, 58 Ga.App. 635, 199 S.E. 558 
559. 

' 

DRAWING. In patent law. A representation of 
the appearance of material objects by means of 
lines and marks upon paper, cardboard, or other 
substance. Ampt v. Cincinnati, 8 Ohio Dec. 628 ; 
35 U.S.C.A. § 34. 

DRAWLATCHES. Thieves ; robbers. Cowell. 

DRAYAGE. A charge for the transportation of 
property in wheeled vehicles, such as drays, wa­
gons, and carts. Soule v. San Francisco Gas­
light Co., 54 Cal. 2:t2. 

DREDGE. Formerly applied to a net or drag for 
taking oysters ; now a machine for cleansing 
canals and rivers. To "dtedge" is to gather or 
take with a dredge, to remove sand, mud, and 
filth from the beds of rivers, harbors, and canals, 
with a dredging machine. 15 Can.L.T. 268. 

DREIT-DREIT. Droit-droit. ( Also written with­
out the hyphen,) Double right. A union of the 
right of possession and the right of property. 2 
Bl.Comm. 199. 
DRENCHES, or DRENGES. In Saxon law. Ten­
ants in capite. They are said to be such as, 8t the 
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DRENGAGE 

coming of William the Conqueror, being put out 
of their estates, were afterwards restored to them, 
on their making it appear that they were the true 
owners thereof, and neither in auxilio or consilio 
against him. Spelman. 

DRENGAGE. The tenure by which the drenches, 
or drenges, held their lands. A variety of feudal 
tenure by serjeanty ( q. v. ) ,  often occurring in 
the northern counties of England, involving a 
kind of general service. Vinogradoff, Engl.Soc. in 
Eleventh Cent. 62. Little is known of it ; 3 
Holdsw.Hist.E.L. 132. 

DRESSING. In the meat packing industry. The 
freeing of the carcass of hair, scurf, toenails, 
evisceration of the carcass, the cleaning and 
separation of the warm fancy meats, and the 
placing of these in the coolers. Likewise, all the 
opera tions performed upon the carcasses after 
slaughtering and until they go to the coolers, are 
included. The cleaning of casings is considered 
as "dressing", as is the grading of casings, if the 
grading takes place prior to salting. The removal 
of hides, pelts, bones, fats, blood and other ma­
terials from the dressing floor is also considered 
as "dressing" in the meat packing industry. Flem­
ing v. Swift & Co., D.C.Ill., 41 F.Supp. 825, 828. 
Freeing of body from feathers and matters not 
suitable for consumption. Shain v. Armour & Co., 
D.C.Ky., 50 F.Supp. 907, 911. 

DRIER. In the paper·making trade, a hot drum. 
Tompkins·Hawley-Fuller Co. v. Holden, C.C.A.N.Y., 
273 F. 424, 430. 

DRIFT, v. To float or be driven along by or as 
a current of water or air ; to accumulate in heaps 
by the force of the wind ; to be driven into heaps, 
as snow or sand drifts. State ex reI. Perkins v. 
Hardwick, 144 Kan. 3, 57 P.2d 1231, 1234. 

DRIFT, n. In mining law. An underground 
passage driven horizontally along the course of 
a mineralized vein or approximately so. Distin­
guished from "shaft," which is an opening made 
at the surface and extending downward into the 
earth vertically, or nearly so, upon the vein or 
intended to reach it; and from "tunnel," which is 
a lateral or horizontal passage underground in­
tended to reach the vein or mineral deposit, where 
drifting may begin. Jurgenson v. Diller, 114 Cal. 
491, 46 P. 610, 55 Am.St.Rep. 83 ; Empire Star 
Mines Co. v. Butler, 62 Cal.App.2d 49, 145 P.2d 
49, 63. 

In old English law. A driving, especially of 
cattle. 

DRIFT NET. A net with both ends free to drift 
with the current ;--distinguished from a "set net," 
which is one fastened at one or both ends, so the 
whole net cannot drift with the current. State v. 
Blanchard, 96 Or. 79, 189 P. 421, 427. 

never be reclaimed, but will, as a matter of course, 
accrue to the riparian proprietor. Watson v. 
Knowles, 13 R.I. 641. 

DRIFTS OF THE FOREST. A view or examina­
tion of what cattle are in a forest, chase, etc., 
that it may be known whether it be surcharged or 
not ; and whose the beasts are, and whether they 
are commonable. These drifts are made at certain 
times in the year by the officers of the forest, 
when all cattle are driven into some pound or 
place inclosed, for the before-mentioned purposes, 
and also to discover whether any cattle of stran­
gers be there, which ought not to common. Man­
wood, p. 2, c. 15. 

DRIFTING. The natural tendency of wells drilled 
in search of oil or gas to deflect from vertical. 
Gliptis v. Fifteen Oil Co., 204 La. 896, 16 So.2d 471, 
476. 

DRIFTLAND, DROFLAND, or DRYFLAND. A 
Saxon word, signifying a tribute or yearly pay­
ment made by some tenants to the king, or their 
landlords, for driving their cattle through a manor 
to fairs or markets. Cowell. 

DRIFTWAY. A road or way over which cattle are 
driven. Selw.N.P. l037; Woolr.Ways 1 ;  2 Hilliard, 
Abr.Prop. 33; Smith v. Ladd, 41 Me. 314; Swen­
sen v. Marino, 306 Mass. 582, 29 N.E.2d 15, 18, 130 
A.L.R. 763. 

DRILL AND COMPLETE A WELL. Term "drtn 
and complete a well" to known oil sand for pur­
pose of testing and operating far oil production 
means cleaning out of well, 50 tnfit sand reached 
may give flow of production. Arnold v. Adams, 
147 Okl. 57, 294 P. 142, 147. 

DRILLED. Completed ;-said of oil wells and the 
like. Texas Pac. Coal & Oil Co. v. Harr1s, Tex. 
Civ.App., 230 S.W, 2Zl, 238. The term implies 
progress in the work, and not mere use of the 
drill. Texas Const. Co. v. Dearing, Tex.Clv.App., 
296 S.W. 1112, 1115. 

DRILLING IN. Drilling, as an oil well, after the 
casing has been set. Smith & Hayslip v. Wilcox 
bil Co., Tex.Civ.App., 253 S.W. 641, 642. 

DRINCLEAN. Sax. A contribution of tenants, in 
the time of the Saxons, towards a potation, or ale, 
provided to entertain the lord, or his steward. 
Cowell. See Cervisarii. 

DRINK. To use liquid as a beverage to slake 
thirst. State v. Woodward, 41 Idaho 353, 238 P. 
525, 527. See, also, Merle v. Beifeld, 194 Ill.App. 
364, 385. Specifically, to use intoxicating liquors. 

DRINKABLE. Capable of being drunk ; fit to 
drink. McChristy v. State, 138 Tex.Cr.R. 26, 133 
S.W.2d 976, 977. 

DRINKING MAN. One who takes a drink of 
DRIFT-STUFF. This term signifies, not goods liquor when he chooses, even though it may be so 
which are the subject of salvage, but matters float- infrequent as to produce no harmful effect on his 
ing at random, without any known or discoverable health. Tuepker v. Sovereign Camp, W. O. W., 
ownership, which, it cast ashore, will probably Mo.App., 226 S.W. 1002, 1003. 

584 



DRINKING-SHOP. A place where intoxicating 
liquors are sold, bartered, or delivered to be drunk 
on the premises. Portland v. Schmidt, 13 Or. 17, 
6 Pac. 221. 

DRIP. A species of easement or servitude obli· 
gating one man to permit the water falling from 
another man's house to fall upon his own land. 
3 Kent, Comm. 436 ; 1 Rolle, Abr. 107. A mecha­
nism which hastens the condensation of moisture 
and collects the liquid in a reservoir from which 
it is drained into a storage tank. Slater v. United 
Fuel Gas Co., 126 W.Va. 127, 27 S.E.2d 436, 437. 

DRIVE, n. An underground process. Diller v. St. 
Louis, S. & P. R. R., 304 Ill. 373, 136 N.E. 703, 704. 

DRIVE, v. To impel motion and quicken. Bosse 
v. Marye, 80 Cal.App. 109, 250 P. 693, 696. To com­
pel, urge, or move in some manner or direction. 
Howell v. J. Mandelbaum & Sons, 160 Iowa 119, 
140 N.W. 397, 398, Ann.Cas.1915D, 349. To con­
trol the motive power, as of a motor vehicle. 
Grant v. Chicago, M. & St. P. Ry. Co., 78 Mont. 97, 
252 P. 382, 385. To go by, or pass in, a carriage 
whose course is wholly or partly under one's di­
rection. Federal Life Ins. Co. v. McAleer, 161 
Oklo 251, 17 P.2d 681, 683. 

DRIVE-IT-YOURSELF CARS. A term used to 
describe automobiles which their owners, as a 
regular business, rent out for hire without fur­
nishing drivers. City of Rockford v. Nolan, 316 
Ill. 60, 146 N.E. 564. See, also, Welch V. Hartnett, 
127 Misc. 221, 215 N.Y.S. 540 ; White v. Holmes, 
89 Fla. 251, 103 So. 623 ; Blashfield's Cyclopedia of 
Automobile Law, p. 2802. 

DRIVER. One employed in conducting or operat­
ing a coach, carriage, wagon, or other vehicle, 
with horses, mules, or other animals, or a bicycle, 
tricycle, or motor car, though not a street railroad 
car. A person actually doing driving, whether em­
ployed by owner to drive or driving his own ve­
vehicle. Wallace v. Woods, 340 Mo. 452, 102 S.W.2d 
91, 97. 

DRIVING. To urge forward under guidance, com­
pel to go in a particular direction, urge onward, 
and direct the course of. Mould v. Travelers' Mut. 
Casualty Co., 219 Iowa 16, 257 N.W. 349. 

DROFDEN, or DROFDENNE. A grove or woody 
place where cattle are kept. Jacob. 

DROFLAND. Sax. A quit "rent, or yearly pay­
ment, formerly made by some tenants to the king, 
or their landlords, for driving their cattle through 
a manor to fairs or markets. Cowell ; Blount. 

DROIT. In French law. Right, j ustice, equity, 
law, the whole body of law; also a right. Toullier, 
n. 96; Pothier, Droit. 

This term exhibits the same ambiguity which Is discov­
erable In the German equivalent, ((recht" and the English 
word ((right." On the one hand, these terms answer to the 
Roman ((jus," and thus indicate law in the abstract, con­
sidered as the foundation of all rights, or the complex of 
underlying moral principles which impart the character of 
justice to all positive law, or give it an ethical content. 
Taken in this abstract sense, the terms may be adjectives, 

DROIT 

In which case they are equIvalent to "just," or nouns, In 
which . case they may be paraphrased by the expressions 
"justice," "morality," or "equity." On the other hand, 
they serve to point out a rIght ; that Is, a power, privilege, 
faculty, or demand, Inherent in one person, and Incident 
upon another. In the latter signification, droit (or recht or 
right) is the correlative of "duty" or "obligation." In the 
former sense, it may be consIdered as opposed to wrong, 
injustice, or the absence of law. Droit has the further" 
ambiguity that it is sometimes used to denote the existing 
body of law considered as one whole, or the sum total or 
a number of Individual laws taken together. See Jus ; 
Recht ; Right. 

In old English law. Law ; right ; a writ of 
right. Co.Litt. 158b. 

A person was said to have droit droit, plurimum Juria� 
and plurimum possessionis, when he had the freehold, the 
fee, and the property in him. Crabb, Hist.E.L. 406. 

-Autre droit. The right of another. 

DROITS CIVILS. This phrase in French law de­
notes private rights, the exercise of which is in­
dependent of the status (quaZite) of citizen. For­
eigners enjoy them ; and the extent of that en­
joyment is determined by the principle of reci­
procity. Conversely, foreigners may be sued on 
contracts made by them in France. Brown. 

DROIT-CLOSE. An ancient writ, directed to the 
lord of ancient demesne on behalf of those of his 
tenants who held their lands and tenements by 
charter in fee-simple, in fee-tail, for life, or in 
dower. Fitzh.Nat.Brev. 23. 

DROIT COMMON. The common law. Litt. § 213; 
Co.Litt. 142a. 

DROIT COUTUMIER. Common law. 

DROIT D' ACCESSION. That property which is 
acquired by making a new species out of the ma­
terial of �mother. It is equivalent to the Roman 
"specijicatio." This subject is treated of in the 
Code Civil de Napoleon, arts. 565, 577; Merlin, 
Repert. Accession; Malleville's Discussion, art. 
565. 

DROIT D'ACCROISSEMENT. The right which 
an heir or legatee has of combining with his own 
interest in a succession the interest of a coheir or 
colegatee who either refuses to or cannot accept 
his interest. Houghton v. Brantingham, 86 Conn. 
630, 86 A. 664, 667. 

DROIT D' AUBAINE. A rule by which all the 
property of a deceased foreigner, whether movable 
or immovable, was confiscated to the use of the 
state, to the exclusion of his heirs, whether claim­
ing ab intestato or under a will of the deceased. 
Finally abolished in 1819. Opel v. Shoup, 100 Iowa 
407, 69 N.W. 560, 37 L.R.A. 583. 

DROIT D'ExECUTION. The right of a stockbro­
ker to sell the securities bought by him for ac· 
count of a client, if the latter does not accept de­
livery thereof. The same expression is also ap­
plied to the sale by a stockbroker of securities de­
posited with him by his client, in order to guaranty 
the payment of operations for which the latter has 
given instructions. Arg.Fr.Merc.Law, 557. 
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DROIT 

DROIT DE BRIS. A right formerly claimed by 
the lords of the roasts of certain parts of France, 
to shipwrecks, by which not only the property, but 
the persons of those who were cast away, were 
confiscated for the prince who was lord of the 
coast. Otherwise called "droit de bris sur Ie nau­
jrage." This right prevailed chiefly in Bretagne, 
and was solemnly abrogated by Henry III. as 
duke of Normandy, Aquitaine, and Guienne, in a 
charter granted A. D. 1226, preserved among the 
rolls at Bordeaux. 

. 

DROIT DE DETRACTION. A tax upon the re­
moval from one state or country to another of 
property acquired by succession or testamentary 
disposition ; it does not cover a tax upon the suc­
cession to or transfer of property. Moody v. Ha­
gen, 162 N.W. 704, 70S, 36 N.D. 471, L.R.A.191SF, 
947, Ann.Cas.191SA, 933. Cf. Duties of Detraction. 

DROIT DE GARDE. In French feudal law. Right 
of ward. The guardianship of the estate and per­
son of a noble vassal, to which the king, during his 
minority, was entitled. Steph.Lect. 250. 

DROIT DE GITE. In French feudal law. The 
duty incumbent on a roturier, holding lands within 
the royal domain, of supplying board and lodging 
to the king and to his suite while on a royal prog­
ress. Steph.Lect. 351. 

DROIT DE GREFFE. In old French law. The 
right of selling various offices connected with the 
custody of j udicial records or notarial acts. Steph. 
Lect. 354. A privilege of the French kings. 

DROIT DE MAiTRISE. In old French law. A 
charge payable to the crown by any one who, after 
having served his apprenticeship in any commer­
cial guild or brotherhood, sought to become a 
master workman in it on his own account. Steph. 
Leet. 354. 

DROIT DE N AUFRAGE. The right of a seig­
neur, who owns the seashore, or the king, when a 
vessel is wrecked, to take possession of the wreck­
age and to kill the crew or sell them as slaves. 
14 Yale L.Jour. 129. 

DROIT DE PRISE. In French feudal law. The 
duty ( incumbent on a roturier) of supplying to 
the king on credit, during a certain period, such 
articles of domestic consumption as might be re­
quired for the royal household. Steph.Lect. 351. 

DROIT DE QUINT. In French feudal law. A 
relief payable by a noble vassal to the king as his 
seigneur, on every change in the ownership of his 
fief. Steph.Lect. 350. 

DROIT DE SUITE. The right of a creditor to 
pursue the debtor's property into the hands of 
third persons for the enforcement of his claim. 

DROIT-DROIT. A double right; that is, the right 

currence was necessary to constitute a complete 
title to land. Mozley & Whitley. 

DROIT ECRIT. In French law. (The written 
law. ) The Roman civil law, or Corpus Juris Ci­
vilis. Steph.Lect. 130. 

DROIT INTERNATIONAL. International law. 

DROIT MARITIME. Maritime law. 

DROIT NATUREL. Fr. The law of nature. 

DROIT NE POET PAS MORIER. Right cannot 
die. Jenk.Cent. 100, case 95. 

DROIT NE DONE PLUIS QUE SOIT DE· 
MAUNDE. The law gives not more than is de· 
manded. 2 Inst. 286. 

DROITS OF ADMffiALTY. Rights or perquisites 
of the admiralty. A term applied to goods found 
derelict at sea. Applied also to property captured 
in time of war by non-commissioned vessels of a 
belligerent nation. 1 Kent, Comm. 96 ; 2 Sel.Es­
says in Anglo-Amer.Leg.Hist. 318 ; 15 L.Q.R. 359 ;  
Marsden, Admiralty, Droits and Salvage ; 1 W. 
Rob. 423. In England, it has been usual in mario 
time wars for the government to seize and con· 
demn, as droits of admiralty, the property of an 
enemy found in her ports at the breaking out of 
hostilities. 1 C.Rob. 196 ; 13 Yes. 71 ; 1 Edw. 60 ; 
3 Bos. & P. 191. The power to exercise such a 
right has not been delegated to, nor has it ever 
been claimed by, the United States government. 
Benedict, Adm. § 33 ; Brown v. U. S., 8 Cranch, 110, 
3 L.Ed. 504. 

DROITURAL. What belongs of right ; relating to 
right ; as real actions are either droitural or pOSe 
sessory,-droituraZ when the plaintiff seeks to reo 
cover the property. Finch, Law, 257. 

DROMONES, DROMOS, DROMUNDA. These 
were at first high ships of great burden, but after· 
wards those which we now call "men·of-war." 
Jacob. 

DROP. In English practice. When the members 
of a court are equally divided on the argument 
showing cause against a rule nisi, no order is 
made, i. e., the rule is neither discharged nor 
made absolute, and the rule is said to drop. In 
practice, there being a right to appeal, it has been 
usual to make an order in one way, the junior 
judge withdrawing his judgment. Wharton. 

DROP-LETTER. A letter addressed for delivery 
in the same city or district in which it is posted. 

DROP SHIPl\'IENT DELIVERY. In mercantile 
usage, this phrase refers to ordinary freight un· 
loaded from railroad cars ;-distinguished from 
carload shipments, known as "track delivery 
shipments." Boshell v. Receivers of St. Louis & 
S. F. R. Co., 200 Ala. 366, 76 So. 282, 284. 

of possession and the right of property. These DROPPING GROUND. In the logging industry, 
two rights were, by the theory of our ancient law, a place on the bank of a stream to store sawlogs, 
distinct; and the above phrase was used to indicate railroad ties, staves, and the products of the for· 
the concurrence of both in one person, which con- est, while waiting for a rise of the stream that will 
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enable the owner to float his timbered products 
down the river to a market. Lexington & E. Ry. 
Co. v. Grigsby, 176 Ky. 727, 197 S.W. 408. 

DROVE. A number of animals collected and driv­
en together in a body; a flock or herd of cattle in 
process of being driven ; indefinite as to number, 
but including at least several. McConvill v. Jer­
sey City, 39 N.J.Law, 43. 

DROVE-ROAD. In Scotch law. A road for drive 
ing cattle. 7 Bell, App.Cas. 43, 53, 57. A drift­
road. Lord Brougham, Id. 

DROVE-STANCE. In Scotch law. A place adjoin­
ing a drove-road, for resting and refreshing sheep 
and cattle on their j ourney. 7 Bell, App.Cas. 53, 
57. 

DROVER'S PASS. A free pass given by a rail· 
road company, accepting a drove of cattle for 
transportation, to the drover who accompanies 
and cares for the cattle on the train. Railway 
Co. v. Ivy, 71 Tex. 409, 9 S.W. 346, 1 L.R.A. 500, 10 
Am.St.Rep. 758. 

DROWN. To merge or sink. "In some cases a 
right of freehold shall drown in a chattel." Co. 
Litt. 266a, 321a. 

DRU. A thicket of wood in a valley. Domesday. 

DRUG. The general name of substances used in 
medicine ; any substance, vegetable, animal, or 
mineral, used in the composition or preparation of 
medicines ; any substance used as a medicine. 
Carroll Perfumers v. State, Ind. , 7 N.E.2d 970, 972 ; 
Hammond v. State, 173 Ark. 674, 293 S.W. 714, 717. 
The term is also applied to materials used in dye­
ing and in chemistry. See, generally, Collins v. 
Banking Co., 79 N.C. 281, 28 Am.Rep. 322 ; In­
surance Co. v. Flemming, 65 Ark. 54, 44 S.W. 464, 
39 L.R.A. 789, 67 Am.St.Rep. 900. 

DRUG STORE. A place where drugs are sold. 
Department of State v. Kroger Grocery & Baking 
Co., Ind.App., 40 N.E.2d 375, 378 ; Carroll Per­
fumers v. State, 212 Ind. 455, 7 N.E.2d 970, 972. 

DRUGGIST. A dealer in drugs ; one whose busi­
ness is to sell drugs and medicines. In strict us­
age, this term is to be distinguished from "apothe­
cary." A druggist deals in the uncompounded 
medicinal substances ; the business of an apothe­
cary is to mix and compound them. But in Ameri­
ca the two words are used interchangeably, as the 
same persons usually discharge both functions. 
State v. Donaldson, 41 Minn. 74, 42 N.W. 781. 

DRUGLESS PRACTITIONER. Any person who 
practises or holds himself out in any way as prac· 
tising the treatment of any ailment, disease, de­
fect, or <ijsability of the human body by manipu­
lation, adjustment, manual or electrotherapy, or 
by any similar method. State v. Houck, Wash., 
203 P .2d 693, 699. 

DRY 

goods to be shipped to the ,retail dealer. TQo:rnas 
v. Hot Springs, 34 Ark. 557, 36 Am'.Re,p. 24. , 

DRUNGARIUS. In old European law. The " coru­
mander of a drungu8, or band of soldiers. ', Applied 
also to a naval commander. Spelman. 

DRUNGUS. In old European law. A ,band of 
soldiers, (globus militum.) Spelman. 

DRlJNK. A person is "drunk" when he ,i$ so ifar 
under the influence of liquor that his passions al,"e 
visibly excited or his j udgment impaired, or, wqE1Il 
his brain is so far affected by potations Qf liquqr 
that his intelligence, sense'perceptions, j udgrne!1t, 
continuity of thought or of ideas, speeGh, : aJ:1.d iCPO 
ordination of volition with muscular acUon «(j)r 
some of these faculties or processes) are impaired 
or not under normal control. Wilson : V. Inter­
Ocean Casualty Co., 210 N.C. 585, 188 S.E. I02, 106. 
It is a synonym of intoxicated. Gault v. State, ' 42 
Okl.Cr. 89, 274 P. 687, 688. 

DRUNKARD. He is a drunkard Whose habit it fs 
to get drunk ; whose ebriety has become habitual. 
The terms "drunkard" and "habitual drunkard" 
mean the same thing. Gourlay v. Gourlay, 16 R.I. 
705, 19 A. 142. Pollon v. State, 218 ' Wis. 466, 2E)1 
N.W. 224, 225. 

A "common" drunkard Is defined by statute , In some 
states as a person who has been convicted of drunkenness 
(or proved to have been drunk) a certain number oJ times 
within a limited period. State v. Flynn, 16 R.I. 10, 11 A. 
170. Elsewhere the word "common" in this connection Is 
understood as being equivalent to "habitual/ ' Com. , v. 
McNamee, 112 Mass. 286 ; or perhaps as synonymous with 
"public," Com. v. Whitney, 5 Gray, Mass. , 86. 

DRUNKENNESS. In medical j urisprudence. , The 
condition of a man whose mind is affected by tbe 
immediate use of intoxicating drinks ;  the state 
of one who is "drunk." Mutual Life Ins. Co. v. 
Johnson, 64 Okl. 222, 166 P. 1074, 1076. The ef­
fect produced upon the mind or body by drinking 
intoxicating liquors to such an extent that the 
normal condition of the subject is changed and his 
capacity for rational action and conduct is su,b­
stantially lessened. Lecates v. Lecates, Del.Super., 
190 A. 294, 296. See Drunk. 

DRY, adj. In the vernacular, this term , meahs 
desiccated or free from moisture ; but, In legal 
use, it signifies formal or nominal, without impqs­
ing any duty or responsibility, or unfruitful, with­
out bringing any profit or advantage. 

DRY, n. Term used to designate a person who is 
opposed to allowing the sale of intoxicating liq­
uors ; a prohibitionist ; in contradistinction to a 
"wet," or antiprohibitionist. State v. Shumaker, 
200 Ind. 623, 157 N.E. 769, 778, 58 A.L.R. 954. 

DRY CHECK. Synonymous WItn "cold check", 
and "hot check". Elder v. Evatt, Tex.Civ.APP'i 154 
S.W . .2d 684. 685. 

DRY-CRIEFT. Witchcraft; magic. AI:tc • .  Inst. 
Eng. 

DRUMMER. A term applied to commercial agents DRY DOCK. Watertight oasin, which allows 
who travel for wholesale merchants and supply examination and work on bottom of vessel after 
the retail trade with goods or take orders for pumping out. Maryland Casualty Co. v. LaWson, 
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DRY 

C.C.A.Fla., 101 F.2d 732, 733. Whatever may have 
been the definition of a "dry dock" in the past, 
the definition must be enlarged to include modern 
facilities for repairing boats out of the water, as 
the meaning of the term, used in its common, 
'ordinary sense, is a dry place to work in. Con­
tinental Casualty Co. v. Lawson, D.C.Fla., 2 F. 
Supp. 459, 460. 

DRY EXCHANGE. In English law. A term for­
merly in use, said to have been invented for the 
purpose of disguising and covering usury ; some­
thing being pretended to pass on both sides, 
whereas, in truth, nothing passed but on one side, 
in which respect it was called "dry." Cowell ; 
Blount. 

DRY ICE. Solid carbon dioxide. Carbo-Frost v. 
PW'e Carbonic, C.C.A.Mo., 103 F.2d 210, 213 ; New 
York Eskimo Pie Corporation v. Rataj, C.C.A.Pa., 
73 F.2d 184, 186. 

DRY MORTGAGE. One which creates a lien on 
land for the payment of money, but does not im­
pose any personal liability upon the mortgagor, 
collateral to or over and above the value of the 
premises. Frowenfeld v. Hastings, 134 Cal. 128, 
66 P. 178. 

DRY-MULTURES. In Scotch law. Corn paid to 
the owner of a mill, whether the payers grind or 
not. 

DRY NATURAL GAS. Natural gas that does not 
contain an appreciable amount of readily con­
d.ensible gasoline. When natural gas contains 
readily condensible gasoline it is called "wet na­
tural gas." Mussellem v. Magnolia Petroleum 
Co., 107 Okl. 183, 231 P. 526, 530. 

DRY OIL. A petroleum liquid carrying in cohe­
sion with it less than 3 per cent. by volume of wa­
ter and sediment. Alamitos Land Co. v. Shell Oil 
Co., 3 Ca1.2d 396, 44 P.2d 573, 575. 

DRY RECEIVERSIDP. Receivership wherein 
there is no equity to be administered for general 
creditors, even if action is in statutory form. 
Maxwell Lumber Co. v. Connelly, 34 N.M. 562, 287 
P. 64, 67. 
DRY RENT. Rent seck; a rent reserved without 
a clause of distress. 

DRY TRUST. A passive trust ; one which re­
quires no action on the part of the trustee beyond 
tW'ning over money or property to the cestui que 
trust. Trautz v. Lemp, 329 Mo. 580, 46 S.W.2d 
135, 142. 

DRY WEIGHT. In tariff laws, this term does not 
mean the weight of an article after desiccation in 
a kiln, but its air-dry weight as understood in com­
merce. U. S. v. Perkins, 66 F. 50, 13 C.C.A. 324. 

DUAL BUSINESS • .  Must show units of substan­
tial separateness and completeness, such as might 
be maintained as an independent business and 
capable of producing profit in and of themselves. 
Maxwell v. Kent-Coffey Mfg. Co., 204 N.C. 365, 
168 S.E. 397, 399, 90 A.L.R. 476. 

DUAL NATIONALITY. Fact that two states 
make equal claim to the allegiance of an individ­
ual at the same time. Perkins v. Elg, App.D.C., 
59 S.Ct. 884, 894, 307 U.S. 325, 83 L.Ed. 1320. 

DUARCHY. A form of government where two 
reign jointly. 

DUAS UXORES EODEM TEMPORE HABERE 
NON LICET. It is not lawful to have two wives 
at the same time. lnst. 1, 10, 6 ;  1 Bl.Comm. 436. 

DUBITANS. Doubting. Dobbin, J., dubitans. 1 
Show. 364. 

DUBITANTE. Doubting. Is affixed to the name 
of a judge, in the reports, to signify that he doubt­
ed the decision rendered. 

DUBITATUR. It is doubted. A word frequently 
used in the reports to indicate that a point is con­
sidered doubtful. 

DUBITAVIT. DOUbted. Vaughan, C. J., dubitav­
it. Freem. 150. 

DUCAT. A foreign coin, varying in value in dif­
ferent countries, but usually worth about $2.26 of 

. our money. 

DUCATUS. In feudal and old English law. A 
duchy, the dignity or territory of a duke. 

DUCES TECUM. (Lat. Bring with you.) The 
name of certain species of " writs, of which the 
subprena duces tecum is the most usual, requiring 
a party who is summoned to appear in court to 
bring with him some document, piece of evidence, 
or other thing to be used or inspected by the court. 

DUCES TECUM LICET LANGUIDUS. (Bring 
with you, although sick. ) In practice. An ancient 
writ, now obsolete, directed to the sheriff, upon a 
return that he could not bring his prisoner with­
out danger of death, he being adeo languidus, (so 
sick; )  whereupon the court granted a habeas cor­
pus in the nature of a duces tecum licet languidus. 
Cowell ; Blount. 

DUCHY OF LANCASTER. Those lands which 
formerly belonged to the dukes of Lancaster, and 
now · belong to the crown in right of the duchy. 
The duchy is distinct from the county palatine of 
Lancaster, and includes not only the county, but 
also much territory at a distance from it, especi­
ally the Savoy in London and some land near 
Westminster. 3 Bl.Comm. 78. 

DUCHY COURT OF LANCASTER. A tribunal 
of special j urisdiction, held before the chancellor 
of the duchy, or his deputy, concerning all matters 
of equity relating to lands holden of the crown in 
right of the duchy of Lancaster ; which is a thing 
very distinct from the county palatine, (which 
has also its separate chancery, for sealing of writs, 
and the like, ) and comprises much territory which 
lies at a vast distance from it; as particularly a 
very large district surrounded by the city of West­
minster. The proceedings in this court are the 
same as were those on the equity side of the court 
of chancery, so that it seems not to be a coW't 
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of record; and, indeed, it has been holden that 
the court of chancery has a concurrent jurisdic­
tion with the duchy court, and may take cogniz­
ance of the same causes. Jud.Act 1873, § 18 ; 3 
Bl.Comm. ·78. 

DUCKING-STOOL. See Castigatory. 

DUCROffiE. In French law. Guaranty; equiv­
alent to del credere, (which see. ) 

DUE. Just ; proper ; regular ; lawful ; suffi­
cient; remaining unpaid ; reasonable ; as in the 
phrases "due care," "due process of law," "due 
nQtice." 

Owing ; payable ; justly owed. , That which one 
contracts to pay or perform to another ; that 
which law or justice requires to be paid or done. 

Owed, or owing, as distinguished from payable. 
A debt is often said to be due from a person where 
he is the party owing it, or primarily bound to pay, 
whether the time for payment has or has not ar­
rived. The same thing is true of the phrase "due 
and owing." 

Payable. A bill or note is commonly said to be 
due when the time for payment of it has arrived. 

Final is not synonymous with due. Twine v. 
Locke, D.C.N.Y., 3 F.Supp. 1012, 1013. 

The word "due" always imports a fixed and settled 
obligation or l1ablllty, but with reference to the time for 
its payment there is considerable ambiguity in the use of 
the term, as will appear from the foregoing definitions, the 
precise signification being determined in each case from the 
context. It may mean that the debt or claim in question 
is now (presently or immediately) matured and enforce­
able, or that it matured at some time in the past and yet 
remains unsatisfied, or that it is fixed and certain but the 
day appointed for its payment has not yet arrived. But 
commonly, and in the absence of any quallfying expres­
sions, the word "due" is restricted to the first of these 
meanings, the second being expressed by the term . 'over­
due, " and the third by the word "payable. "  See Feeser v. 
Feeser, 93 Md. 716, 50 A. 406. 

DUE AND PROPER CARE. That degree of care 
which is required of one for prevention of the ac­
cident. Odgers v. Clark, Del.Super., 19 A.2d 724, 
726, 2 Terry 232. 

DUE AND REASONABLE CARE. Care which 
reasonably prudent man would exercise under cir­
cumstances. Southern Ry. Co. v. Whetzel, 159 
Va. 796, 167 S.E. 427, 431. 

DUE CARE. Just, proper, and sufficient care, so 
far as the circumstances demand it ; the absence 
of negligence. That care which an ordinarily 
prudent person would have exercised under the 
circumstances. "Due care" is care proportioned 

DUE 

negligent or careless, but that he has been guilty 
of no violation of law in relation to the subject­
matter or transaction which constitutes the cause 
of action. 

DUE CONSIDERATION. To give such weight 
or significance to a particular factor as under the 
circumstances it seems to merit, and this involves 
discretion. United States ex reI. Maine Potato 
Growers & Shippers Ass'n v. Interstate Commerce 
Commission, 88 F.2d 780, 783, 66 App.D.C. 398. 

DUE COMPENSATION. For condemned land is 
the value of land taken and the damages, if any, 
which result to him as a consequence of the tak­
ing without considering either general benefits or 
injuries. Mississippi State Highway Commission 
v. Hillman, 189 Misc. 850, 198 So. 565, 569. 

DUE COURSE HOLDER. See "Holder in Due 
Course." 

DUE COURSE OF LAW. This phrase is synony­
mous with "due process of law," or "the law of 
the land," and the general definition thereof is 
"law in its . regular course of administration 
through courts of j ustice ;"  and, while not always 
necessarily confined to j udicial proceedings, yet 
these words have such a signification, when used 
to designate the kind of an eviction, or ouster, 
from real estate by which a party is dispossessed, 
as to preclude thereunder proof of a constructive 
eviction resulting from the purchase of a para· 
mount title when hostilely asserted by the party 
holding it. Direct Plumbing Supply Co. v. City 
of Dayton, 138 Ohio St. 540, 38 N.E.2d 70, 72, 137 
A.L.R. 1058. 

DUE DATE. Time appointed or required for fil· 
ing a tax return and, in the event of an extension 
of time to file return, is the date to which period 
for filing is extended. Langer v. Gray, N.D., 15 
N.W.2d 732, 735. Under federal Revenue Act, "due 
date," is the date fixed for payment of tax, or sev· 
eral installments thereof. American Exchange 
Irving Trust Co. v. U. S., Ct.CI., 52 F.2d 1027, 1028. 

Within Texas inheritance tax law due date is not date of 
assessment, but last day on which taxes could be paid with­
out incurring penalty. Halff v. U. S. , Ct.Cl. , 5 F.Supp. 132, 
135. 

DUE DILIGENCE. See Diligence. 

DUE INFLUENCE. Influence obtained by per­
suasion and argument or by appeals to the af· 
fections. In re Chamberlain's Estate, Cal.App., 
109 P.2d 449, 452. 

to any given situation, its surroundings, peculiar· DUE NOTICE. No fixed rule can be established ities, and hazards. It may and often does require as to what shall constitute "due notice." "Due" 
extraordinary care. Tower v. Camp, 103 Conn. 41, is a relative term, and must be applied to each 130 A. 86, 89. "Due care," "reasonable care," and case in the exercise of the discretion of the court "ordinary care" are convertible terms. Corthell in view of the particular circumstances. Slattery 
v. Great Atlantic & Pacific Tea Co., 291 Mass. 242, v. Doyle, 61 N.E. 264, 180 Mass. 27 ; Shellenberg. 
196 N.E. 850, 851 ; Sweeney v. Blue Anchor Bev· er v. Warburton, 124 A. 189, 190, 279 Pa. 577; Car. 
erage Co., 325 Pa. 216, 189 A. 231, 234. son v. Kalisch, 99 A: 199, 202, 89 N.J.Law, 458; 

This term, as usually understood in cases where Franklin Brass Foundry Co. v. Shapiro & Aron· 
the gist of the action is the defendant's negli· son, C.C.A.Pa., 278 F. 435, 436 ; City of Sebree v. 
gence, implies not only that a party has not been Powell, 298 S.W. 1103, 1104, 221 Ky. 478. 

589 



DUE 

DUE POSTING. Includes stamping and placing 
letter in United States mail. Tharp v. Loeb 
Hardware Co., 135 So. 412, 413, 24 Ala.App. 344. 

DUE PROCESS OF lAW. Law in its regular 
course of administration through courts of j us­
tice. 3 Story, Const. 264, 661. "Due process of 
law in each particular case means such an exer­
cise of the powers of the government as the set­
tled maxims of law permit and sanction, and un· 
der such safeguards for the protection of indivi­
dual' rights as those maxims prescribe for the 
class of cases to which the one in question be­
longs." Cooley, Const. Lim. 441. Whatever dif­
ficulty may be experienced in giving to those 
terms a definition which will embrace every per" 
missible exertion of power affecting private rights, 
and exclude such as is forbidden, there can be no 
doubt of their meaning when applied to j udicial 
proceedings. They then mean a course of legal 
proceedings according to those rules and princi­
ples which have been established in our systems 
of j urisprudence for the enforcement and protec­
tion of private rights. To give such proceedings 
any validity, there must be a tribunal competent 
by its con.stitution-that is, by the law of its crea­
tion-to pass upon the subject·matter of the suit ; 
and, if that involves merely a determination of 
the personal liability of the defendant, he must be 
brought within its jurisdiction by service of proc­
ess within the state, or his voluntary appearance. 
Penn oyer v. Neff, 95 U.S. 733, 24 L.Ed. 565. Due 
process of law implies the right of the person af­
fected thereby to be present before the tribunal 
which pronounces j udgment upon the question of 
life, liberty, or property, in its most comprehen­
sive sense ; to be heard, by testimony or other· 
wise, and to have the right of controverting, by 
proof, every material fact which bears on the 
question of right in the matter involved. If any 
question of fact or liability be conclusively pre­
sumed against him, this is not due process of law. 
Zeigler v. Railroad Co., 58 Ala. 599. These phras­
es in the constitution do not mean the general 
body of the law, common and statute, as it was 
at the time the constitution took effect ; for that 
would seem to deny the right of the legislature to 
amend or repeal the law. They refer to certain 
fundamental rights, which that system of juris· 
prudence, of which ours is a derivative, has al· 
ways recognized. Brown v. Levee Com'rs, 50 
Miss. 468. "Due process of law," as used in the 
constitution, cannot mean less than a prosecution 
or suit instituted and conducted according to the 
prescribed forms and solemnities for ascertaining 
guilt, or determining the title to property. Em­
bury v. Conner, 3 N.Y. 511, 517, 53 Am. Dec. 325. 
And see, generally, Davidson v. New Orleans, 96 
U.S. 104, 24 L.Ed. 616. 

"Law of the land, " "due course of law, " and "due proc­
ess of law" are synonymous. People v. Skinner, Cal . ,  110 
P.2d 41, 45 ; State v. Rossi, 71 R.I. 284, 43 A.2d 323, 326 ; 
Direct Plumbing Supply Co. v. City of Dayton, 138 Ohio St. 
540, 38 N. E.2d 70, 72, 137 A. L.R. 1058 ; Stoner v. Higginson. 
316 Pa, 481, 175 A. 527, 531. But "judicial process" and 
"judicial proceedings" are not necessarily synonymous 
with "due process. " Pennsylvania Publications V. Penn­
sylvania Public Utility Commission, 152 Pa.Super. 279, 32 
A.2d 40, 49 ; Barry v. �all, 98 F.2d 222, 68 App. D.C. 350. 

The essential elements of "due process of law" are notice 
and opportun i ty to be heard and to defend in orderl y pro­

ceeding adapted to nature of case, and the guarantee ot 
due process requires that every man have protection of day 
in court and benefit of general law. Dimke V. Finke, 209 
Minn. 29, 295 N.W. 75, 79 ; Di Maio V. Reid, 13 N.J.L. 17, 
37 A.2d 829, 830. Daniel Webster defined this phrase to 
mean a law which hears before i t  cGndemns, which pro­
ceeds on inquiry and renders judgment only after trial. 
Wichita Council No. 120 of Security Ben. Ass ' n  v. Security 
Ben . .  A s sn . , BR Kan . 8 4 1 , 28 P . 2 d  9 7 6 ,  9 8 0 ,  94 A . L. R .  629 ; 
J. B. Barnes Drilling Co. v. Phillips, 166 Okla. 154, 26 P.2d 

. 766. This constitutional guaranty demands only that law 
shall not be unreasonable, arbitrary, or capricious, and 
that means selected shall have real and substantial rela­
tion to object. Nebbia v. People of State of New York, 
N.Y.,  54 S.Ct. 505, 291 U.S. 502, 78 L. Ed. 940, 89 A. L.R. 
1469 ; North American CO. V. Securities and Exchange Com­
miSSion, C.C.A. , 133 F.2d 148, 154. 

DUE PROOF. Within policies requirements 
mean such a statement of facts, reasonably veri­
fied, as, if established in court, would prima facie 
require payment of the claim, and does not mean 
some particular form of proof which the insurer 
arbitrarily demands. Misskelley v. Home Life 
Ins. Co., 205 N.C. 496, 171 S.E. 862, 868 ; National 
Life Ins. Co. v. White, D.C.Mun.App., 38 A.2d 663, 
666. Sufficient evidence to support or produce a 
conclusion ; adequate evidence. Lando v. Equita­
ble Life Assur. Soc. of U. S., D.C.Cal., 11 F.Supp. 
729, 732. 

DUE REGARD. Consideration in a degree appro· 
priate to demands of the particular case. Willis 
v. Jonson, 279 Ky. 416, 130 S.W.2d 828, 832. 

DUE TO. Expressions "sustained by," "due to," 
"resulting from," "sustained by means of," "sus­
tained in consequence of," and "sustained through" 
have be,en held to be synonymous. Federal Life 
Ins. Co. v. White, Tex., 23 S.W.2d 832, 834. Also, 
synonymous with "caused by." American Stores 
Co. v. Herman, 166 Md. 312, 171 A. 54, 58. 

DUE-BILL. A brief written acknowledgment of 
a debt. It is not made payable to order, like a 
promissory note. See Feeser v. Feeser, 93 Md. 
716, 50 Atl. 406 ; Lee v. Balcom, 9 Colo. 216, 11 
Pac. 74.  See 1. O. U. 

DUEL. A duel is any combat with deadly weap­
ons, fought between two or more persons, by 
previous agreement or upon a previous quarrel. 
Baker v. Supreme Lodge K. P., 103 Miss. 374, 60 
So. 333, Ann.Cas.1915B, 547. 

DUELLING. The fighting of two persons, one 
against the other, at an appointed time and place, 
upon a precedent quarrel. It differs from an af­
fray in this, that the latter occurs on a sudden 
quarrel, while the former is always the result of 
design. 

DUELLUM. The trial by battel or j udicial com­
bat. See Battel. 

DUES. Certain payments ; rates or taxes. See 
Ward v. Joslin, 105 Fed. 227, 44 C.C.A. 456 ; Whit· 
man v. National Bank, 176 U.S. 559, 20 Sup.Ct. 
477, 44 L.Ed. 587. As applied to club and other 
membership corporations, word refers to sums 
paid toward support Qf society and to retain mem­
bership therein. Jefferson County Farm Bureau 
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v. Sherman, 208 Iowa 614, 226 N.W. 182, 185. 
And covers only fixed and definite charges appli­
cable to all club members. Hardt v. McLaughlin, 
D.C.Pa., 25 F.Supp. 684, 685. 

DUKE, in English law, is a title of nobility, rank­
ing immediately next to the Prince of Wales. It 
is only a title of dignity. Conferring it does not 
give any domain, territory, or jurisdiction over the 
place whence the title is taken. Duchess, the con­
sort of a duke. Wharton. 

DUKE OF EXETER'S DAUGHTER. The name 
of a rack in the Tower, so called after a minister 
of Henry VI, who sought to introduce it into Eng­
land. 

DUKE OF. YORK'S LAWS. A body of laws com· 
piled in 1665 for the government of the colony of 
New York. 

DULOCRACY. A government where servants 
and slaves have so much license and privilege 
that they domineer. Wharton. 

DULY. In due or proper form or manner; ac­
cording to legal requirements. 

Regularly ; properly ; suitable ; upon a proper 
foundation, as distinguished from mere form ; ac· 
cording to law in both form and substance. Wel­
born v. Whitney, 190 Okl. 630, 126 P.2d 263, 266 ; 
Cromwell v. Slaney, C.C.A.Mass., 65 F.2d 940, 941 ; 
Zechiel v. Firemen's Fund Ins. Co., C.C.A.lnd., 61 
F.2d 27, 28. 

DULY ORDAINED MINISTER OF RELIGION. 
Person who has been ordained in accordance with 
the ceremonial, ritual, or discipline of a recognized 
church, religious sect, or religious organization, 
to teach and preach its doctrines and to adminis­
ter its rites and ceremonies and public worship, 
and who customarily performs those duties. In 
re Rogers, D.C.Tex., 47 F.Supp. 265, 266. 

DULY QUALIFIED. Being "duly qualified" to 
fill an office, in the constitutional sense and in the 
ordinary acceptation of the words, means that 
the officer shall possess every qualification ; that 
he shall in all respects comply with every requi­
site before entering on duties of the office ; that, 
in addition to being elected by the qualified elec· 
tors, he shall be commissioned by the governor, 
give bond as required by law ; and that he shall 
be bound by oath or affirmation to support the 
Constitution of the commonwealth, and to per· 
form the duties of the office with fidelity. Com· 
monwealth v. Lomas, 302 Pa. 97, 153 A. 124, 126, 
74 A.L.R. 481 ; State ex reI. Landis v. Bird, 120 
Fla. 780, 163 So. 248. 

DUM. Lat. While ; as long as ; until ; upon con­
dition that ; provided that. 

DUM BENE SE GESSERIT. While he shall con­
duct himself well; during good behavior. Ex­
pressive of a tenure of office not dep�ndent upon 
the pleasure of the appointing power, nor for a 
limited period, but terminable only upon the death 
or misconduct of the incumbent. 

DUMMY 

DUM FERVET OPUS. While the work glows ; 
in the heat of action. 1 Kent, Comm. 120. 

DUM FUIT IN PRISON A. In English law. A 
writ which lay for a man who had aliened lands 
under duress by imprisonment, to restore to him 
his proper estates. 2 Inst. 482. Abolished by St. 
3 & 4 Wm. IV. c. 27. 

DUM FUIT INFRA lETATEIU. (While he was 
within age. ) In old English practice. A writ of 
entry which formerly lay for an infant after he 
had attained his full age, to recover lands which 
he had aliened in fee, in tail, or for life, during his 
infancy ; and, after his death, his heir had the 
same remedy. Reg.Orig. 228b ; Fitzh. Nat. Brev. 
192, G ;  Litt. § 406 ; Co.Litt. 247b. 

DUM NON FUIT COMPOS MENTIS. The name 
of a writ which the heirs of a person who was 
non compos mentis, and who aliened his lands, 
might have sued out to restore him to his rights. 
Abolished by 3 & 4 Wm. IV. c. 27. 

DUM RECENS FUIT MALEFICIUM. While the 
offense was fresh. A term employed in the old 
law of appeal of rape. Bract. fo1. 147. 

DUM SOLA. While sole, or single. Dum sola 
fuerit, while she shall remain sole. Dum sola et 
casta vixerit, while she lives single and chaste. 
Words of limitation in old conveyances. Co.Litt. 
235a. Also applied generally to an unmarried 
woman in connection with something that was or 
might be done during that condition. 

DUMB. One who cannot speak; a person who 
is mute. 

DUMB-BIDDING. In sales at auction, when the 
minimum amount which the owner will take for 
the article is written on a piece of paper, . and 
placed by the owner under a candlestick, or other 
thing, and it is agreed that no bidding shall avail 
unless equal to that, this is called "dumb·bidding." 
Bab. Auct. 44. 

DUMMODO. Provided ; provided that. A word 
of limitation in the Latin forms of conveyances, of 
frequent use in introducing a reservation ; as in 
reserving a rent. 

DUMMY, n. One who holds legal title for an­
other ; a straw man. Hegstad v. Wysiecki, 178 
App.Div. 733, 165 N.Y.S. 898, 900. Space 61h feet 
in width between street railroad tracks. Schroed­

-er v. Pittsburgh Rys. Co., 311 Pa. 398, 165 A. 
733. 

DUMMY, adj. Sham ; make·believe ; pretended ; 
imitation. U. S. v. Warn, D.C.Idaho, 295 F. 328, 
330. As respects basis for predicating liability 
on parent corporation for acts of subsidiary, 
"agency," "adjunct," "branch," "instrumentality," 
"dummy," "buffer," and "tool" all mean very 
much the same thing. Lowendahl v. Baltimore & 
O. R. Co., 287 N.Y.S. 62, 74, 247 App.Div. 144. 

DUMMY DIRECTOR. One to whom (usually) a 
single share of stock in a corporation is transfer· 
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DUMP 

red for the purpose of qualifying him as a director 
of the corporation, in which he has no real or ac­
tive interest. Ashby v. Peters, 128 Neb. 338, 258 
N.W. 639, 99 A.L.R. 843. One who is a mere figure­
head and in effect discharges no duties. Golden 
Rod Mining Co. v. Bukvi -'1." 108 Mont. 569, 92 P. 
2d 316, 319. 

DUMP. Ta put cr throw down with more or less 
of violence ; to unload. Baney v. Chicago, B. & Q. 
R. Co., 116 Neb. 615, 218 N.W. 424, 428. To drop 
down ; to deposit something in a heap or unshap­
ed mass. Lambert v. City of Port Arthur, Tex., 
22 S.W.2d 320, 321. 

DUMP CARS. A cart or car having a body that 
can be tilted or a bottom opening downwards for 
emptying. Baney v. Chicago, B. & Q. R. Co., 116 
Neb. 615, 218 N.W. 424, 428. 

DUMPING. In commercial usage, the act of sell­
ing in quantity at a very low price or practically 
regardless of the price ; also, ' selling (surplus 
goods) abroad at less than the market price at 
home. Webster, Dict. The act of forcing a pro­
duct such as cotton on the market during the 
short gathering season. Arkansas Cotton Grow­
ers' Co-op. Ass'n v: Brown, 270 S.W. 946, 953, 168 
Ark. 504. 

DUMPING BOARD. An elevated structure of 
timber, which. in part overhangs the water, to en­
able a scow to go under it for the purpose of 
taking o� a load. Healey v. Moran Towing & 
Transportation Co., C.C.A.N.Y., 253 F. 334, 337. 

DUN. One who duns or urges for payment; a 
troublesome creditor. A demand for payment 
whether oral or written. Stand. Dict. 

A mountain or high open place. . The names of 
places ending in dun or don were either built on 
hills or near them in open places. 

DUNA. In old records. A bank of earth cast 
up ; the side of a ditch. Cowell. 

DUNGEON. Such an underground prison or cell 
as was formerly placed in the strongest part of 
a fortress ; a dark or subterraneous prison. 

DUNlO. A double ; a kind of base coin less than 
a farthing. 

DUNNAGE. Pieces of wood placed against the 
sides and bottom of the hold of a vessel, to pre­
serve the cargo from the effect of leakage, accord­
ing to its nature and quality. Abb.Shipp. 227. 

There is considerable resemblance between dun­
nage and ballast. The latter is used for trimming 
the ship, and bringing it down to a draft of water 
proper. and safe for sailing. Dunnage is placed 
under the cargo to keep it from being wetted by 
water getting into the hold, or between the differ­
ent parcels to keep them from bruising and injur­
ing each other. Great Western Ins. Co. v. 
Thwing, 13 Wall. 674, 20 L.Ed. 607; Richards v. 
Hansen, C.C.Mass., 1 F. 56. 

"Dunnage" belongs to the category of crating 
and boxing employed to protect more valuable ar-

ticles in shipment, the weight of which, unless 
some provision to the contrary appears in a tariff 
classification, naturally takes the rate applicable 
to the contents. "Dunnage" used in blocking and 
securing automobiles was held subject to the auto­
mobile rate and not to the lumber rate, under 
tariff classification providing charges shall be 
computed on gross weights. Butler Motor Co. v. 
Atchison, T. & S. F. Ry. Co., C.C.A.Mo., 272 F. 
683, 684. 

DUNSETS. People that dwell on hilly places or 
mountains. Jacob. 

DUO NON POSSUNT IN SOLIDO UNAM REM 
POSSIDERE. Two cannot possess one thing in 
entirety. CQ.Litt. 368. 

DUO SUNT INSTRUMENTA AD OMNES RES 
AUT CONFIRMANDAS AUT IMPUGNANDAS, 
RATIO ET AUTHORITAS. There are two instru­
ments for confirming or impugning all things,­
reason and authority. 8 Coke, 16. 

DUODECEMVIRALE JUDICIUM. The trial by 
twelve men, or by j ury. Applied to j uries de 
medietate lingure. Mol. de Jure Mar. 448. 

DUODECIMA MANUS. Twelve hands. The 
oaths of twelve men, including himself, by whom 
the defendant was allowed to make his law. 3 Bl. 
Comm. 343. 

DUODENA. In old records. A jury of twelve 
men. Cowell. 

DUODENA MANU. A dozen hands, i. e., twelve 
witnesses to purge a criminal of an offense. 

DUODENUM. The intestine that joins onto the 
lower portion of the stomach and that goes out 
of the stomach. Metropolitan Life Ins. Co. v. 
Crowder, 71 Ga.App. 612, 31 S.E.2d 618, 620. 

DUORUM IN SOLIDUM DOMINIUM VEL POS­
SESSIO ESSE NON POTEST. Ownership or pos­
session in entirety cannot be in two persons of 
the same thing. Dig. 13, 6, 5, 15 ; Mackeld. Rom. 
Law, § 245. Bract. fo1. 28b. 

DUPLA. In the civil law. Double the price of a 
thing. Dig. 21, 2, 2. 

DUPLEX HOUSE. A house which has accommo­
dations for two families on two or more floors, 
without regard to whether such accommodations 
are identical or not. Donnelly v. Spitza, 246 Mich. 
284, 224 N.W. 396, 397. 

DUPLEX QUERELA. A double complaint. An 
ecclesiastical proceeding, which is in the nature 
of an appeal. Phillim.Ecc.Law, 140. See Double 
Complaint. 

DULPEX VALOR MARITAGII. In old English 
law. Double the value of the marriage. While 
an infant was in ward, the guardian had the pow­
er of tendering him or her a suitable match, with­
out disparagement, which if the infants refused, 
they forfeited the value of the marriage to their 
guardian, that is, so much as a jury would assess 
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or aNy one would give to the guardian for such 
an alliance ; and, if the infants married themselves 
without the guardian's consent, they forfeited dou­
ble the value of the marriage. 2 BI.Comm. 70; 
Litt. § 11D ;  Co.Litt. 82b. 

DUPLICATE, v. To double, repeat, make, or add 
a thing exactly like a preceding one; reproduce 
exactly. State v. Ogden, 20 N.M. 636, 151 P. 758, 
760. 

DUPLICATE, n. When two written documents 
are substantially alike, so that each might be a 
copy or transcript from the other, while both 
stand on the same footing as original instruments, 
they are called "duplicates." Agreements, deeds, 
and other documents are frequently executed in 
duplicate, in order that each party may have an 
original in his possession. Lorch v. Page, 97 
Conn. 66, 115 A. 681, 682, 24 A.L.R. 1204. 

A duplicate is sometimes defined to be the "copy" of a 
thing ; but, though generally a copy, a duplicate differs 
from a mere copy, in having all the validity of an original. 
Nor, it  seems need it  be an exact copy. Defined also to be 
the "counterpart" of an instrument ; but in indentures 
there is a distinction between counterparts executed by the 
several parties respectively, each party affixing his or her 
seal to only one counterpart, and duplicate originals, each 
executed by all the parties. Maston v. Glen Lumber Co. , 
65 0kl. SO, 163 P. 128, 129. The old indentures, charters, or 
chirographs seem to have had the character of duplicates. 
Burrill. 

That which exactly resembles or corresponds to some­
thing else ; another, correspondent to the first ; hence, a 
copy ; transcript ; counterpart ; an original instrument 
repeated ; a document the same as another in essential 
particulars ; differing from a copy as being valid as an 
original. Baker v. Sovereign Camp, W. O. W. , Mo.App . ,  
116 S.W. 2d 513, 517. 

The term is also frequently used to signify a 
new original, made to take the place of an instru­
ment that has been lost or destroyed, and to have 
the same force and effect. Benton v. Martin, 40 
N.Y. 347. 

In English law. The certificate of discharge 
given to an insolvent debtor who takes the bene­
fit of the act for the relief of insolvent debtors. 

The ticket given by a pawnbroker to the pawn­
er of a chattel. 

DUPLICATE TAXATION. The same as "double 
taxation." See that title. 

DUPLICATE WILL. A term used in England, 
where a testator executes two copies of his will, 
one to keep himself, and the other to be deposited 
with another person. Upon application for pro­
bate of a duplicate will, both copies must be de­
posited in the registry of the court of probate. 

DURANTE 

DUPLICITOUS. A pleading which joins in o�e 
and the same count different grounds of action of 
different nature, or of the same nature, to en­
force a single right to recovery, or which is 
based on different theories of the defendant's lia­
bility. Peck v. Woomack, Nev., 192 P.2d 874, 884. 
In an information the joinder of separate and dis­
tinct offenses in one and the same count. State v. 
Seward, 163 Kan. 136, 181 P.2d 478, 480. 

DUPLICITOUS APPEAL. Appeal from two sep­
arate j udgments or from j udgment and order or 
from two independent orders, both of which are 
appealable. City of Duncan v. Abrams, 171 Okl. 
619, 43 P.2d 720, 723. 
DUPLICITY. The technical fault, in pleading, of 
uniting two or more causes of action in one count 
in a writ, or two or more grounds of defense in 
one plea, or two or more breaches in a replica­
tion, or two or more offenses in the same count 
of an indictment, or two or more incongruous sub­
jects in one legislative act, or two or more contro­
verted ultimate issues submitted in a single spe­
cial issue. Empire Oil & Gas Corporation v. U. S ... 
C.C.A.Cal., 136 F.2d 868, 872 ; People v. Link, 365 
Ill. 266, 6 N.E.2d 201, 207; Clay Drilling Co. v. 
Furman, Tex.Civ.App., 150 S.W.2d 869, 871 ; Hart-· 
ley v. Hartley, 198 Ga. 294, 31 S.E.2d 655. 

DUPLY, n. (From Lat. duplicatio, q. v. ) In 
Scotch pleading. The defendant's answer to the 
plaintiff's replication. 

DUPLY, v. In Scotch pleading. To rejoin. "It 
is duplyed by the panel." 3 State Trials, 471. 

DUPUYTREN'S CONTRACTION. A pathologi­
cal condition involving the palmar fascia of the· 
hands. American Maize Products Co. v:' Nichi­
porchik, 108 Ind.App. 502, 29 N.E.2d 801, 802. 

DURABLE LEASES. Leases reserving a rent pay­
able annually, with right of re-entry for nonpay­
ment of the same, and for the term "as long as 
grass grows or water runs," or equivalent terms. 
University of Vermont and State Agr. College v. 
Ward, Vt., 158 A. 773, 778. 

DURALUMIN. A light weight aluminum alloy. 
Reed Propeller Co. v. United States, Ct.Cl., 42 F. 
Supp. 545, 567. 
DURANTE. Lat. During. A word of limitation 
in old conveyances. Co.Litt. 234b. 

DURANTE ABSENTIA. During absence. In 
some jurisdictions, administration of a decedent's 
estate is said to be granted durante absentia in 
cases where the absence of the proper propon-

DUPLICATIO. In the civil law. The defendant's ents of the will, or of an executor, delays or im­
answer to the plaintiff's replication ; correspond- perils the settlement of the estate. 
ing to the rejoinder of the common law. DURANTE BENE PLACITO. During good pleas-

ure. The ancient tenure of English j udges was 
DUPLICATIONEl\'1 POSSmILITATIS LEX NON durante bene placito. 1 Bl.Comm. 267, 342. 
PATITUR. The law does not allow the doubling 
of a possibility. 1 Rolle, 321. DURANTE MINORE lETATE. During minority. 

2 Bl.Comm. 503 ; 5 Coke, 29, 30. Words taken 
DUPLICATUM JUS. Double right. Bract. fol. from the old form of letters of administration. 
283b. See Droit-Droit. 5 Coke, 'Ubi supra. 
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DURANTE 

DURANTE VIDUITATE. During widowhood. 2 
Bl.Comm. 124. Durante casta viduitate, during 
chaste widowhood. 10 East, 520. 

DURANTE vmGINITATE. During virginity, 
. (so long as she remaw.s u.nmarried. ) 

DURANTE VITA. During life. 

DURATION. Extent, limit or time. People v. 
Hill, 7 Cal. 102. The portion of time during which 
anything exists. Morrison v. Farmers' & Trad­
ers' State Bank, 70 Mont. 146, 225 P. 123, 125. 

DURBAR. In India. A court, audience, or levee. 
Mozley & Whitley. 

DURESS, v. To subject to duress. A word used 
by . Lord Bacon. "If the party duressed do make 
any motion," etc. Bac. Max. 89, reg. 22. 

DURESS, n. Unlawful constraint exercised upon 
a man whereby he is forced to do some act that 
he otherwise would not have done. It may be eith­
er "duress of im.prisonment," where the person is 
deprived of his liberty in order to force him to 
compliance, or by violence, beating, or other ac­
tual injury, or duress per minas, consisting in 
threats of imprisonment or great physical injury 
or death. Duress may also include the same in­
juries, threats, or restraint exercised upon the 
man's wife, child, or parent. Coughlin v. City of 
Milwaukee, 227 Wis. 357, 279 N.W. 62, 67, 119 A. 
L.R. 990; Radich v. Hutchins, 95 U.S. 213, 24 L. 
Ed. 409. 

Duress consists in any illegal imprisonment, or 
legal imprisonment used for an illegal purpose, 
or threats of bodily or other harm, or other means 
amounting to or tending to coerce the will of an­
other, and actually inducing him to do an act con­
trary to his free will. Heider v. Unicume, 142 Or. 
410, 20 P.2d 384, 385 ; Shlensky v. Shlensky, 369 
Ill. 17-9, 15 N.E.2d 694, 698. And it is never "dur­
ess" to threaten to do that which a party has a 
legal right to do. Doernbecher v. Mutual Life 
Ins. Co. of New York, 16 Wash.2d 64, 132 P.2d 751, 
755, 756 ; Miller v. Walden, 53 Cal.App.2d 353, 127 
P.2d 952, 956, 957. Such as, instituting or threat­
ening to institute civil actions. Standard Radio 
Corporation v. Triangle Radio Tubes, 125 N.J.L. 
131, 14 A.2d 763, 765 ; Shipman v. Moseley, 319 
Dl.App. 443, 49 N.E.2d 662, 666. 

DURESS OF GOODS. Where the act consists of 
a tortious seizure or detention of property from 
the person entitled to it, and requires some act as 
a condition for its surrender, the act is "duress of 
goods". Sistrom v. Anderson, 51 Cal.App.2d 213, 
124 P.2d 372, 376. 

DURESS OF IMPRISONMENT. The wrongful 
imprisonment of a person, or the illegal restraint 
of his liberty, in order to compel him to do some . 
act. 1 Bl.Comm. 130, 131, 136, 137 ; 1 Steph.Comm. 

DURESS PER MINAS. Duress by threats. The 
use of threats and menaces to compel a person, 
by the fear of death, or grievous bodily harm, as 
mayhem or loss of limb, to do some lawful act, 
or to commit a misdemeanor. 1 Bl.Comm. 130 ; 
4 Bl.Comm. 30; 4 Steph.Comm. 83 ; In re Nightin­
gale's Estate, 182 S.C. 527, 189 S.E. 890, 898. See 
Metus. 

DURESS OR. One who subjects another to duress ; 
one who compels another to do a thing, as by men­
ace. Bac.Max. 90, reg. 22. 

DURHAM. A county palatine in England, the 
j urisdiction of which was vested in the Bishop of 
Durham until the statute 6 & 7 Wm. IV. c. 19, 
vested it as a separate franchise and royalty in 
the crown. The j urisdiction of the Durham court 
of pleas was transferred to the supreme court of 
j udicature by the j udicature act of 1873. 

DURHA1U RULE. The irresistible impulse test of 
criminal responsibility. The rule states that when 
there is some evidence that the accused suffered 
from a diseased or defective mental condition at 
the time the unlawful act was committed the ac­
cused is not criminally responsible if it is found 
beyond a reasonable doubt that the act was the 
product of such mental abnormality. Durham v. 
United States, C.A.D.C., 214 F.2d 862, 875 . 

DURING. Throughout the course of ; throughout 
the continuance of; in the time of ; after the com­
mencement and before the expiration of. Conti­
nental Bank & Trust Co. of N. Y. v. Chemical 
Bank & Trust Co. , 51 N.Y.S.2d 903, 909: 

DURING GOOD BEHAVIOR. While defendant 
whose sentence had been suspended, was obedient 
to the state law. State v. Hardin, 183 N.C. 815, 
112 S.E. 593, 595 . 

DURING THE HOURS OF SERVICE. Working­
hours plus reasonable periods for ingress and 
egress. Lienau v. Northwestern Telephone Exch. 
Co., 151 Minn. 258, 186 N.W. 945, 946. 

DURING THE TRIAL. Period beginning with 
swearing of j ury and ending with rendition of 
verdict. Kokas v. Commonwealth, 237 S.W. 1090, 
1091, 194 Ky. 44. Period commencing with pre­
sentation of indictment by grand jury to court and 
terminating with final judgment. State v. Hud­
son, 55 R.I. 141, 179 A. 130, 133, 100 A.L.R. 313. 

DURSLEY. In old English law. Blows without 
wounding or bloodshed ; dry blows. Blount. 

DUST EXPLOSION. Almost instantaneous com­
bustion of myriads of small particles of solid mat­
ter held in suspension by air. Cornec v. Baltimore 
& O. R. Co., C.C.A.Md., 48 F.2d 497, 500. 

DUSTUCK. A term used in Hindostan for a pass­
port, permit, or order from the English East In­
dian Company. It generally meant a permit under 
their seal exempting goods from the payment of 
duties. Enc.Lond. 

137; 2 Kent, Comm. 453. DUTCH AUCTION. See Auction. 
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DUTCH LOTTERY. Also known as the "class 
lottery." As distinguished from the , "Genoese 
lottery" ( q. v.) ,  it is a scheme in which the num­
ber and value of the prizes are regularly esti­
mated, all the ticket holders are interested at 
once in the play, and chance determines whether 
a prize or a blank falls to a given number. Flem­
ing v. Bills, 3 Or. 286. 

DUTCH NET. A kind of fishing net commonly 
known as a "pound net" (q. v.) .  

DUTIES. In its most usual signification this word 
is the synonym of imposts or customs ; but it is 
sometimes used in a broader sense, as including 
all manner of taxes, charges, or governmental 
impositions. Cooley v. Board of Wardens, 12 How. 
299, 13 L.Ed. 996. 

DUTIES OF DETRACTION. Taxes levied upon 
the removal from one state to another of prop­
erty acquired by succession or testamentary dis­
position. Frederickson v. Louisiana, 23 How. 445, 
16 L.Ed. 577 ; In re Strobel's Estate, 5 App.Div. 
621, 39 N.Y.S. 169. Cf. Droit de detraction. 

DUTIES ON IMPORTS. This term signifies not 
merely a duty on the act of importation, but a 
duty on the thing imported. It is not confined 
to a duty levied while the article is entering the 
country, but extends to a duty levied after it has 
entered the country. Brown v. Maryland, 12 
Wheat. 437, 6 L.Ed. 678. 

DUTY. A human action which is exactly conform­
able to the laws which require us to obey them. 
Chicago, etc., R. Co. v. Filson, 35 Okl. 89, 91, 128 
P. 298. 

The words, "it shall be the duty, " in ordinary legisla­
tion, imply the assertion of the power to command and to 
coerce obedience. Kentucky v. Dennison, 24 How. 66, 107, 
16 L. Ed. 717. 

In its use in jurisprudence, this word is the cor­
relative of right. Thus, wherever there exists 
a right in any person, there also rests a corre­
sponding duty upon some other person or upon 
all persons generally. But it is also used, in a 
wider sense, to designate that class of moral ob­
ligations which lie outside the j ural sphere ; such, 
namely, as rest upon an imperative ethical basis, 
but have not been recognized by the law as within 
its proper .province for purposes of enforcement 
or redress. Thus, gratitude towards a benefactor 
is a duty, but its refusal will not ground an action. 
In this meaning "duty" is the equivalent of "moral 
obligation," as distinguished from a "legal obli­
gation." Harrison v. Bush, 5 El. & Bl. 349. 

Duty is considered by some modern ethicists to be the 
fundamental conception of ethics and to be subject to 
intuitive knowledge ; by others It is conceived as that 
which is ethically valid because sanctioned by law, society, 
or religion. Webster, Dict. 

As a technical term of the law, "duty" signifies a 
thing due ; that which is due from a person ; that 
which a person owes to another. An obligation to 
do a thing. A word of more extensive significa­

P. 697, 698. Sometimes, however, the term is used 
synonymously with debt. Fox v. Hills, 1 Conn. 
295, 303. 

But in practice it is commonly reserved as the 
designation of those obligations of performance, 
care, or observance which rest upon a person in 
an official or fiduciary capacity ; as the duty of 
an executor, trustee, manager, etc. Goodwine v. 
Vermilion County, 271 Ill. i26, 110 N.E. 890, 892. 

It also denotes a tax or impost due to the gov­
ernment upon the importation or exportation of 
goods. 

Judicial Duty. See Judicial. 

Legal Duty. See Legal Duty. 

DUTY OF TONNAGE. A charge upon a vessel 
as an instrument of commerce for entering, lying 
in or leaving a port, and includes all taxes and du­
ties, regardless of name or form. In re Los An­
geles Lumber Products Co., D.C.Cal., 45 F.Supp. 
77, 81 ; Marine Lighterage Corporation v. Lucken­
bach S. S. Co., 139 Misc. 612, 248 N.Y.S. 71, 72. 

DUTY OF WATER. Such a quantity of water 
necessary when economically conducted and ap­
plied to land without unnecessary loss as will 
result in the successful growing of crops. Enter­
prise Irr. Dist. v. Willis, 135 Neb. 827, 284 N.W. 326, 
329. 

DUUMVIRI. (From duo, two, and viri, men.) A 
general appellation among the ancient Romans, 
given to any magistrates elected in pairs to fill 
any office, 01' perform any function. Brande. 

Duumviri municipales were two annual magis­
trates in the towns and colonies, having judicial 
powers. Calvin. 

Duumviri navales were officers appointed to 
man, equip, and refit the navy. Calvin. 

DUX. A military governor of a province. See 
Cod. 1, 27, 2. A military officer having charge of 
the borders or frontiers of the empire, called 
"dux limitis." Cod. 1, 49, 1, pro At this period, the 
word began to be used as a title of honor or dig­
nity. 

In Roman law. A leader or military comman­
der. The commander of an army. Dig. 3, 2, 2, pro 

In feudal and old European law. Duke ; a title 
of honor, or order of nobility. 1 Bl.Comm. 397 ; 
Crabb, Eng.Law, 236. 

DWELL. To have an abode ; to inhabit ; to live 
in a place. Gardener V. Wagner, 9 Fed.Cas. 1,154 ; 
Putnam v. Johnson, 10 Mass. 502 ; Eatontown V. 
Shrewsbury, 49 N.J.Law, 188, 6 A. 319. More than 
mere physical presence is sometimes required. It 
must be in conformity with law. Kaplan V. Tod, 
45 S.Ct. 257, 267 U.S. 228, 69 L.Ed. 585 ; U. S. V. 
Tod, D.C., 292 F. 243, 245. 

tion than "debt," although both are expressed by To delay, to pause or linger, to abide as a per­
the same Latin word "debitum." Bankers' Deposit manent residence or for a time ; to live in a place, 
Guaranty & Surety Co. v. Barnes, 81 Kan. 422, 105 to have one's residence or domicile, to reside. It 
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DWELLING 

is synonymous. with inhabit, live, sojourn, stay, 
rest. MacLeod v. Stelle, 43 Idaho, 64, 249 P. 254, 
256. 

DWELLING HOUSE. The house in which a man 
lives with his family; a residence ; abode ; habita­
tion ; the apartment or building, or group of 
buildings, occupied by a family as a place of resi· 
dence. . 

"Dwellfng house" is a very flexIble term,. Its meanIng 
depends not only on context, but on the determInation of 
the courts not to permit publlc polley or justice to be 
defeated by a word. "Dwelllng house" often means any 
bulldlng wIthin the curtilage. Daniels v. Commonwealth, 
172 Va. 583, 1 S. E. 2d 333, 335. It may mean a single house 
used by one family exclusively as a home. It may include 
an apartment building, or any structure used by human 
beings, partly for business and partly for residential pur­
poses, or a building regardless of habItation. Gerstell v. 
Knight, 345 Pa. 83, 26 A.2d 329, 330. 

In conveyancing. Includes all buildings at­
tached to or connected with the house. 2 Hil.Real 
Prop. 338, and note. In the law of burglary. A 
house in which the occupier and his family usually 
reside, or, in other words, dwell and lie in. Whart. 
Crim.Law, 357. Temporary absence will not de· 
stroy character as "dwelling house." Haynes v. 
State, 180 Miss. 291, 177 So. 360 ; State v. Bair, 
112 W.Va. 655, 166 S.E. 369, 370, 85 A.L.R. 424. 

Private Dwelling 

Within a restrictive covenant, a place or house 
in which a person or family lives in an individual 
or private state, the covenant being violated by the 
conversion of a house theretofore used as a resi· 
dence for a single family into a residence for two 
families, even though the outward appearance of 
the house was not materially affected. Paine v. 
Bergrose Development Corp., 198 N.Y.S. 311, 312, 
119 Misc. 796. The distinction between a boarding 
house and a "private dwelling house" is whether 
the house is occupied as a home for the occupant 
and his wife and child, or whether he occupied it 
as a place for carrying on the business of keeping 
boarders, although while prosecuting the business 
and as a means of prosecuting it, he and his wife 
and children live in the house also. Trainor v. Le 
Beck, 101 N.J.Eq. 823, 139 A. 16, 17. 

. 

DWELLING-PLACE, or home, is some permanent 
abode or residence, in which one has the intention 
of remaining; it is not synonymous with "domi­
cile," as used in international law, but has a more 
limited and restricted meaning. Nor is it synony­
mous with a "place of pauper settlement." Lisbon 
v. Lyman, 49 N.H. 553. 

DYED HANGING PAPER. See Hanging Paper. 

DYING DECLARATION. See Declaration. 

DYING WITHOUT ISSUE. At common law this 
phrase imports an indefinite failure of issue, and 

not a dying without issue surviving at the time of 
the death of the first taker. But this rule has 
been changed in some of the states, by statute or 
decisions, and in England by St. 7 Wm. IV, and 1 
Vict. c. 26, § 29. 

The words "die without issue," and "die without leaving 
issue, " in a devise of real estate, Import an indefinite fail­
ure of issue, and not the failure of issue at the death of the 
first taker. And no distinction is to be made between the 
words "without issue" and "wIthout leaving issue." Har­
well v. Harwell, 151 Tenn. 587, 271 S.W. 353, 355. 

In Connecticut and other states It has been repeatedly 
held that the expression "dying without issue," and like 
expressIons, have reference to the time of the death of the 
party, and not to an indefinite fallure of issue. Phelps v. 
Phelps, 55 Conn. 359, 11 A. 596; Briggs v. Hopkins, 103 
Ohio St. 321, 132 N. E. 843. 

Dying without children imports not a fallure of issue at 
any indefinite future period, but a leaving no children at 
the death of the legatee. Condict v. KIng, 13 N.J. Eq. 375. 
The law favors vestIng of estates, and limitation such as 
"dyIng without issue, " refers to a definite period, fixed in 
wlll, rather than to an Indefinite fallure of issue. Howard 
v. Howard's Trustee, 212 Ky. 847, 280 S.W. 156, 157. Where 
context Is such as to show clearly that testator Intended 
the phrase "dIe without Issue" to mean that, if first taker 
die without issue during life of testator, the second taker 
shall stand in his place and prevent a lapse, the words "die 
without issue" are taken to mean death during life of 
testator. Martin v. Raff, 114 Ind.App. 507, 52 N. E.2d 839, 
845. 

DYKE-REED, or DYKE-REEVE. An officer who 
has the care and oversight of the dykes and drains 
in fenny counties. 

DYNASTY. A succession of kings in the same line 
or family. 

DYSNOMY. Bad legislation; the enactment of 
bad laws. 

DYSPAREUNIA. In medical j urisprudence. In­
capacity of a woman to sustain the act of sexual 
intercourse except with great difficulty and pain ; 
anaphrodisia (which see ) .  

DYSPEPSIA. A state o f  the stomach i n  which its 
functions are disturbed, without the presence of 
other diseases, or when, if other diseases are pres­
ent, they are of minor importance. Dungl.Med. 
Dict. 

DYVOUR. In Scotch law. A bankrupt. 

DYVOUR'S HABIT. In Scotch law. A habit 
which debtors who are set free on a cessio bono­
rum are obliged to wear, unless in the summons 
and process of cessio it be libeled, sustained, and 
proved that the bankruptcy proceeds from mis­
fortune. And bankrupts are condemned to sub· 
mit to the habit, even where no suspicion of fraud 
lies against them, if they have been dealers in 
an illicit trade. Ersk.Prin. 4, 3, 13. 
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