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UNDERSTANDING TRUSTS

(k) To concentrate managerial power (in relation to, for example, pension funds, trade unions
and clubs).

(1) To achieve privacy in dealings with property (hiding true beneficial ownership behind legal
ownership), e.g. secret trusts at 3.4.3.

(m) To function as trading trusts and voting trusts (these topics are outside the scope of this
book, but see, for example: The Hon. Mr Justice B.H. McPherson ‘The Insolvent Trading
Trust’ in P D Finn ‘Essays in Equity’ The Law Book Company Limited, Sydney, 1985; and,
M. A. Pickering, ‘Shareholders’ Voting Rights and Company Control’ (1965) 81 LOR 248
at 257).

2.3 Trusts: To Define or Describe?

Given the very wide range of functions performed by trusts, and the great variety of contexts in
which they are to be found, do you think it is possible to define the trust concept?

ACTIVITY 2

If you think you can do so at this stage, why not try to define the trust concept in your own
words.

You will quickly have discovered that the definition of trusts is fraught with difficulty. To define
must always mean to describe the essence of the thing, and so any definition must necessarily be
either incomplete and/or circular. (As to the problem of paraphrase in legal reasoning, see H. L.
A. Hart, ‘Definition and Theory in Jurisprudence’ (1954) 70 LOR 37.) For what it is worth, and
incomplete though it must be, this author would offer the following definition of a trust:

A trust is the relationship which exists in law wherever assels are subject to the holding or
control of at least one person for a specified purpose or for the benefit of at least one other
person in circumstances in which the former owes personal obligations of loyalty and good
faith to the latter in relation to the use of the assets and the use of the former’s position of trust,
and in which the rights of the latter bind the assels in the hands of the former and in the hands
of any third parties into whose holding or control the assets might come, but so as only to bind
third parties 1o the extent that this would be equitable and so as never lo bind an innocent
purchaser for value of legal title to the assets who had no notice of the trust.

Perhaps the nearest thing we have to a statutory definitton of a trust is that which appears in the
Recognition of Trusts Act 1987 (Cases and Materials (2.1)), which incorporates into English law
the Hague Convention on the Law Applicable to Trusts and on their Recognition. But even that
‘definition’ is concerned only to assist in the recognition of expressly created trusts. It does not
refer to constructive, resulting or implied trusts.

The relevant part of the Hague Convention provides that:
For the purposes of this Convention the term ‘trust’ refers to the legal relationship created —
inter vivos.or on death — by a person, the settlor, when assets have been placed under the control

of a trustee for the benefit of a beneficiary or for a specified purpose. A trust has the following
characteristics — a the assets constitute a separate fund and are not part of the trustee’s estate; b
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CHAPTER THREE

CAPACITY AND FORMALITY REQUIREMENTS

3.1 Objectives

By the end of this chapter you should be able to:

e advise whether a would-be settlor is legally capable of setting up a trust;

e create a trust of any type of property in compliance with the proper formalities;
o deal with the equitable interest under a trust in compliance with the formalities;
e recognise the numerous trusts for which there are no formality requirements;

o identify valid *‘mutual wills” and ‘secret trusts’.

3.2 Introduction

In this chapter we will see that most trusts, even express trusts, can be created without any
formality whatsoever. However, statute does lay down a number of requirements relating to
capacity and formality in trust creation. These requirements tend to arise from special policy
considerations, rather than from anything inherent in the trust per se.

3.3 Capacity

According to the Oxford English Dictionary, capacity means in this context, ‘legal competency or
qualification’. The two most common reasons for lack of capacity are poor mental health and
minority (infancy). These are considered below. However, even so-called *artificial’ persons, such
as corporations, might also lack capacity if the legal documentation according to which they are
constituted restricts or excludes their powers. So, for example, the ‘objects clause’ in the
memorandum of a limited liability company might expressly or impliedly exclude the company’s
power to act as a trustee.

3.3.1 MENTAL INCAPACITY

Medical evidence as to the mental state of property owners may raise a presumption that they lack
the mental capacity necessary to make valid dispositions of their property. Unless this
presumption is rebutted by other evidence, any purported dispositions will be ineffective to
transfer the beneficial interests in the property (see Simpson v Simpson [1992] 1 FLR 601 in
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