C.—ct.—cts. These abbreviations stand for “cent” or
“cents,” and any one of them, placed at the top or head
of a column of figures, sufficiently indicates the denom-
ination of the figures below.

CAA. See Clean Air Acts.
C.A.B. Civil Aeronautics Board.

Cabal /ksbzl/. A small association for the purpose of
intrigue; an intrigue. This name was given to that
ministry in the reign of Charles II, formed by Clifford,
Ashley, Buckingham, Arlington, and Lauderdale, who
concerted a scheme for the restoration of the Pope. The
initials of these five names form the word “cabal;”
hence the appellation.

Cabalist /kabalist/. In French commercial law, a factor
or broker.

Caballaria /k&boslér(i)ys/. Pertaining to a horse. It was
a feudal tenure of lands, the tenant furnishing a horse-
man suitably equipped in time of war, or when the lord
had occasion for his service.

Caballeria /kabayeriys/. In Spanish law, an allotment
of land acquired by conquest, to a horse soldier. A
quantity of land, varying in extent in different prov-
inces. In those parts of the United States which former-
ly belonged to Spain, it is a lot of one hundred feet front,
two hundred feet depth, and equivalent to five peonias.

Caballero /kabayérow/k&vslyérow/. In Spanish law, a
knight. So called on account of its being more honora-
ble to go on horseback (a caballo) than on any other
beast.

Cabana. Cabin or small house.

Cabaret /k&boréy/. A room where musical entertain-
ment is permitted in connection with restaurant busi-
ness.

Cabaret tax. Tax imposed on operation of cabaret by
government authorities.

Cabinet. The advisory board or counsel of a king or
other chief executive; e.g. President’s Cabinet. The
select or secret council of a prince or executive govern-
ment; so called from the apartment in which it was
originally held.

The President’s Cabinet is a creation of custom and
tradition, going back to the First President, and func-
tions at the pleasure of the President. Its purpose is to
advise the President on any matter concerning which he
wishes such advice (pursuant to Article II, section 2, of
the Constitution). The Cabinet is composed of the heads

of the thirteen executive departments—the Secretary of
State, the Secretary of the Treasury, the Secretary of
Defense, the Attorney General, the Secretary of the
Interior, the Secretary of Agriculture, the Secretary of
Commerce, the Secretary of Labor, the Secretary of
Health and Human Services, the Secretary of Education,
the Secretary of Energy, the Secretary of Housing and
Urban Development, and the Secretary of Transporta-
tion. Certain other officials of the executive branch
have been accorded Cabinet rank. The Vice President
participates in all Cabinet meetings. Others are invited
from time to time for discussion of particular subjects.
The Secretary to the Cabinet is designated to provide for
orderly handling and followup of matters brought before
the Cabinet.

Kitchen cabinet. Informal body of non-cabinet advisors
which President turns to for advice.

Cabinet council. In English politics, a private and
confidential assembly of the most considerable ministers
of state, with the function of deciding, in association
with the Prime Minister, government policy and the
activities of all government departments; first estab-
lished by Charles 1.

Cable casting. The distribution on a community anten-
na television system of television programs by means of
high antenna or microwave transmission amplified and
distributed by coaxial cable to the premises of its sub-
scribers. Hoffman v. Capitol Cablevision Systems, Inc.,
82 Misc.2d 986, 372 N.Y.S.2d 482, 484.

Cabotage /k&batsj/. A nautical term from the Spanish,
denoting strictly navigation from cape to cape along the
coast without going out into the open sea. In Interna-
tional Law, cabotage is identified with coasting-trade so
that it means navigating and trading along the coast
between the ports thereof.

Cachepolus /k&ch(iy)pblss/ or cacherellas /ka&chs-
rélos/. An inferior bailiff, or catchpoll.

Cachet, lettres de /1étro do k&shéy/. Letters issued and
signed by the kings of France, and countersigned by a
secretary of state, authorizing the imprisonment of a
person. Abolished during the revolution of 1789. See
Lettres de cachet.

Cacicazgos /kasiykaskows/. In Spanish-American law,
property entailed on the caciques, or heads of Indian
villages, and their descendants.
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Cadastre /kad#&stor/kadastrey/. Tax inventory and as-
sessment of real property. List of appraised property
values in a locality used to determine tax assessments.

Cadastu. In French law, an official statement of the
quantity and value of realty made for purposes of taxa-
tion; same as cadastre (q.v.).

Cadaver /kod&vor/. A dead human body; a corpse.
Cadaver nullius in bonis, no one can have a right of
property in a corpse.

Cadena /kodiyns/. In Spanish, literally, “a chain.” In
Spanish law, an afflictive penalty consisting of imprison-
ment at “hard and laborious work,” originally with a
chain hanging from the waist to the ankle and carrying
with it the accessory penalties of civil interdiction, per-
petual, absolute disqualification from office, and, in the
case of “cadena temporal,” surveillance by the authori-
ties during life; sometimes described as “imprisonment
in chains.” The carrying of chains, however, by convicts
sentenced to “cadena” has long fallen into disuse, in the
Philippines, and in fact no such punishment has been
inflicted since the earliest days of the military occupa-
tion of the Philippines by American troops; and so,
commonly, the term has come to mean imprisonment,
although it has also been contrasted with, or distin-
guished from, “prision,” the Spanish technical name for
simple imprisonment.

Cadena perpetua. Life imprisonment.

Cadena temporal.
life.

Cadere /k&doriy/. Lat. To end; cease; fail; as in
phrases such as cadit actio (or breve), the action (or writ)
fails; cadit assisa, the assise abates; cadit qucestio, the
discussion ends, there is no room for further argument;
cadere ab actione (literally, to fall from an action), to fail
in an action; cadere in partem, to become subject to a
division.

To be changed; to become; to be turned into. Cadit
assisa in juratum, the assise is changed into a jury.

Cadet /kodét/. Students in the military academy at
West Point are styled “cadets;” students in the naval
academy at Annapolis, “cadet midshipmen.”

Imprisonment for a term less than

Younger brother or son.

In England, a younger brother; the younger son of a
gentleman; particularly applied to a volunteer in the
army, waiting for some post.

Cadit /kéydst/k&dot/. Lat. It falls, abates, fails, ends,
ceases. See Cadere.

Caduca /kad(y)awks/. In the civil law, property of an

inheritable quality; property such as descends to an
heir. Also the lapse of a testamentary disposition or
legacy. Also an escheat; escheated property.

Caducary /kad(y)awksriy/. Relating to or of the nature
of escheat, forfeiture, or confiscation. 2 Bl.Comm. 245.

Ceteris tacentibus /sétoros toséntsbas/. The others be-
ing silent; the other judges expressing no opinion.

CALENDAR

Czterorum /sétorérom/. When a limited administration
has been granted, and all the property cannot be admin-
istered under it, administration caterorum (as to the
residue) may be granted.

C.AF. Cost and Freight.

Cafeteria plan. Type of fringe benefit plan whereby
employee, in addition to receiving certain basic fringe
benefits, is permitted to also select and structure certain
other types of benefits up to a specified dollar amount.

Cahier /ka(hi)yéy/. In old French law, a list of griev-
ances prepared for deputies in the states-general. A
petition for the redress of grievances enumerated.

Cahoots /kohuwts/. Partnership, teaming up, or com-
bining efforts. City of Abilene v. Luhn, Tex.Civ.App., 65
S.W.2d 370, 371. See Conspiracy.

Cairns’ Act. An English statute for enabling the court
of chancery to award damages. Repealed as having
been superseded by the Judicature Act of 1873.

Cajolery. A deliberate attempt at persuading or deceiv-
ing an accused with false promises, inducements or
information, into relinquishing his rights and respond-
ing to questions posed by law enforcement officers.
State v. Davis, 73 Wash.2d 271, 438 P.2d 185, 191.

Calaboose /k&lobuws/. A term used to designate a jail
or prison, particularly a town or city jail or lock-up.
Supposed to be a corruption of the Spanish calabozo, a
dungeon.

Calamity. A state of extreme distress or misfortune,
produced by some adverse circumstance or event. Any
great misfortune or cause of loss or misery, often caused
by natural forces (e.g. hurricane, flood, or the like). See
Act of God; Disaster.

Calcetum, calcea /kelsiytom/k&lsiya/. A causeway.

Calculated. Adapted by calculation, forethought or con-

trivance to accomplish a purpose; likely to produce a
certain effect. Kansas City v. Graham, Mo.App., 502
S.W.2d 411, 415. Thought-out, premeditated. See Pre-
meditation.

Cale. In old French law, a punishment of sailors, resem-
bling “keelhauling.”

Calefagium /kaloféyjiyam/. In old law, a right to take
fuel yearly.

Calendar. The established order of the division of time
into years, months, weeks, and days; or a systematized
enumeration of such arrangement; an almanac.

Calendar call. A court session given to calling the cases
awaiting trial to determine the present status of each
case and commonly to assign a date for trial. See also
Trial calendar.

Calendar days. A calendar day contains 24 hours; but
“calendar days” may be synonymous with “working
days.”” Sherwood v. American Sugar Refining Co. C.C.
AN.Y, 8 F.2d 586, 588. The time from midnight to
midnight. Lanni v. Grimes, 173 Misc. 614, 18 N.Y.S.2d
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322, 327. So many days reckoned according to the
course of the calendar.

Calendar month. Period terminating with day succeed-
ing month, numerically corresponding to day of its be-
ginning, less one. State v. Jones, 208 Neb. 641, 305
N.W.2d 355, 358.

Calendar week. A block of seven days registered on
calendar beginning with Sunday and ending with Satur-
day. Term may consist of any seven days of given
month. Gapeau v. Stillman, 18 Ohio St2d 63, 247
N.E.2d 461, 462.

Calendar year. The period from January 1 to December
31 inclusive. Ordinarily calendar year means 365 days
except leap year, and is composed of 12 months varying
in length. See also Accounting period.

Court calendar. A list of cases awaiting trial or other
disposition; sometimes called “trial list” or ‘“docket.”

Special calendar. A calendar or list of causes, contain-
ing those set down specially for hearing, trial, or argu-
ment.

Calends /k&londz/. Among the Romans the-first day of
every month, being spoken of by itself, or the very day of
the new moon, which usually happen together. And if
pridie, the day before, be added to it, then it is the last
day of the foregoing month, as pridie calend. Septemb.
is the last day of August. If any number be placed with
it, it signifies that day in the former month which comes
so much before the month named, as the tenth calends
of October is the 20th day of September; for if one
reckons backwards, beginning at October, that 20th day
of September makes the 10th day before October. In
March, May, July, and October, the calends begin at the
sixteenth day, but in other months at the fourteenth;
which calends must ever bear the name of the month
following, and be numbered backwards from the first
day of the said following months.

Calends, Greek. A metaphorical expression for a time
never likely to arrive, inasmuch as the Greeks had no
calends.

Call, n. A request or command to come or assemble; a
demand for payment of money.

Banking. Demand for repayment of loan.

Contract. As used in contract, means demand for pay-
ment of, especially by formal notice.

Conveyance. A visible natural object or landmark desig-
nated in a patent, entry, grant, or other conveyance of
lands, as a limit or boundary to the land described, with
which the points of surveying must correspond. Also
the courses and distances designated. See also Metes
and bounds.

Corporation law. A demand by directors upon subscrib-
ers for shares for payment of a portion or installment;
in this sense, it is capable of three meanings: (1) The
resolution of the directors to levy the assessment; (2) its
notification to the persons liable to pay; (3) the time
when it becomes payable.

204

Securities. An option or contract giving the holder the
right to purchase a stated number of shares of stock at a
specified price on or before a certain fixed date. Cohn,
Ivers & Co. v. Gross, 56 Misc.2d 491, 289 N.Y.S.2d 301.
See also Call option; Put.

Call, v. To make a request or demand; to summon or
demand by name; to demand payment of debt or loan
immediately or at a specified time, to demand share-
holders to pay additional capital; to redeem bonds be-
fore scheduled maturity; to demand the presence and
participation of a number of persons by calling aloud
their names, either in a pre-arranged and systematic
order or in a succession determined by chance.

Callable. Option to pay before maturity on call A
security (e.g. bond) issue, all or part of which may be
redeemed by the issuing corporation under definite con-
ditions before maturity. The term also applies to pre-
ferred shares which may be redeemed by the issuing
corporation.

Callable bonds. Bonds which may be called for pay-
ment before their maturity. A bond for which the
issuer reserves the right to pay a specific amount, the
call price, to retire the obligation before maturity date.
If the issuer agrees to pay more than the face amount of
the bond when called, the excess of the payment over
the face amount is the call premium. See also Redemp-
tion.

Called upon to pay. Compelled or required to pay.

Call feature. A provision in a bond that allows it to be
redeemed by the issuer before maturity. See Callable
bonds.

Call girl. A prostitute whose bookings are normally
made through the use of telephone.

Calling. One’s business, occupation, profession, trade or
vocation.

Calling the plaintiff. In old English law, the method of
non-suiting a plaintiff who did not appear when called
by the crier.

Calling to the bar. In English practice, conferring the
dignity or degree of barrister at law upon a member of
one of the inns of court.

Calling upon a prisoner. When a prisoner has been
found guilty on an indictment, the clerk of the court
addresses him and calls upon him to say why judgment
should not be passed upon him.

Call loan. Loan which is callable by lender at any time;
usually on 24 hours notice.

Call option. A negotiable instrument whereby writer of
option, for a certain sum of money (the “premium”),
grants to the buyer of option the irrevocable right to
demand, within a specified time, the delivery by the
writer of a specified number of shares of a stock at a
fixed price (the “exercise” or “‘striking” price). Gordon
& Co. v. Board of Governors of Federal Reserve System,
D.C.Mass., 317 F.Supp. 1045, 1046. An option permit-
ting its holder (who has paid a fee for the option) to call
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for a certain commodity or security at a fixed price in a
stated quantity within a stated period. See Option.

Call patent. One whose corners are all stakes, or all but
one, or whose lines were not run out and marked at
time. Combs v. Combs, 238 Ky. 362, 38 S.W.2d 243, 244.

Call premium. The difference between a bond’s call
price and its par value. Amount paid by issuer over par
or face value upon calling a security in for payment or
redemption.

Call price. The price at which a bond may be retired, or
called, prior to its maturity. See also Redemption.

Calumnia /ksldmniys/. In the civil law, calumny, mal-
ice, or ill design; a false accusation; a malicious prose-
cution.

In the old common law, a claim, demand, challenge to
jurors.

Calumniz jusjurandum /ksl3mniyiy jssjor&ndom/. The
oath of (against) calumny. An oath imposed upon the
parties to a suit that they did not sue or defend with the
intention of calumniating (calumniandi animo), i.e.,
with a malicious design, but from a firm belief that they
had a good cause. The object was to prevent vexatious
and unnecessary suits. It was especially used in divorce
cases, though of little practical utility. A somewhat
similar provision is to be bound in the requirement
made in some states that the defendant shall file an
affidavit of merits.

Calumniator /ksldmniyeytar/. In the civil law, one who
accused another of a crime without cause; one who
brought a false accusation.

Calumny /k&lamniy/. Defamation; slander; false accu-
sation of a crime or offense. See Calumnia.

Calvin’s case. Calvin v. Smith, 7 Rep. 1; 2 S.T. 559,
decided in 1608, in which it was held that persons born
in Scotland after the accession of James I to the crown
of England in 1603 were not aliens but were capable of
inheriting land in England.

Calvo doctrine. The doctrine stated by the Argentine
jurist, Carlos Calvo, that a government is not bound to
indemnify aliens for losses or injuries sustained by them
in consequence of domestic disturbances or civil war,
where the state is not at fault, and that therefore
foreign states are not justified in intervening, by force or
otherwise, to secure the settlement of claims of their
citizens on account of such losses or injuries. Such
intervention, Calvo says, is not in accordance with the
practice of European States towards one another, and is
contrary to the principle of state sovereignty. The Cal-
vo Doctrine is to be distinguished from the Drago Doc-
trine (g.v.).

Cambiale jus /k&mbiyéyliy j3s/. The law of exchange.

Cambiator /k&mbiyéytor/. In old English law, an ex-
changer. Cambiatores monetz, exchangers of money;
money-changers.

Cambio /kambiyow/. In Spanish law, exchange.

CAMPERS

Cambipartia /k&mboparsh(iy)s/. from

campus, a field, and partus, divided.

Champerty;

Cambiparticeps /k&mbopartsséps/. A champertor.

Cambist. In mercantile law, a person skilled in ex-
changes; one who trades in promissory notes or bills of
exchange; a broker.

Cambium /k&mbiysm/. In the civil law, change or
exchange. A term applied indifferently to the exchange
of land, money, or debts.

Cambium reale or manuale was the term generally
used to denote the technical common-law exchange of
lands; cambium locale, mercantile, or trajectitium, was
used to designate the modern mercantile contract of
exchange, whereby a man agrees, in consideration of a
sum of money paid him in one place, to pay a like sum
in another place.

Camera /k&m(o)ra/. In old English law, a chamber,
room, or apartment; a judge’s chamber; a treasury; a
chest or coffer. Also, a stipend payable from vassal to
lord; an annuity. See In camera.

Cameralistics /k&morslistoks/. The science of finance
or public revenue, comprehending the means of raising
and disposing of it.

Camera regis /k&mors riyjss/. In old English law, a
chamber of the king; a place of peculiar privileges
especially in a commercial point of view. The city of
London was so called.

Camerarius /k&morériyss/. A chamberlain; a keeper of
the public money; a treasurer. Also a bailiff or receiv-
er.

Camera scaccarii /k&mors skokériyay/. The old name
of the exchequer chamber.

Camera stellata /k&mors staléyta/. The star chamber
(q.v.).

Campaign /k&mpéyn/. All the things and necessary
legal and factual acts done by a candidate and his
adherents to obtain a majority or plurality of the votes
to be cast. Running for office, or candidacy for office.
Norris v. United States, C.C.A.Neb., 86 F.2d 379, 382.
Any organized effort to promote a cause or to secure
some definite result with any group of persons. State ex
rel. Green v. City of Cleveland, Ohio App., 33 N.E.2d 35,
36.

Campartum /k&mpartom/. A part of a larger field or
ground, which would otherwise be in gross or in com-
mon. See Champert; Champerty.

Campbell’s (Lord) Acts. English statutes, for amending
the practice in prosecutions for libel, 9 & 10 Vict,, c. 93;
also 6 & 7 Vict, c. 96, providing for compensation to
relatives in the case of a person having been killed
through negligence; also 20 & 21 Vict., c. 83, in regard
to the sale of obscene books, etc.

Campers. A share; a champertor’s share; a champer-
tous division or sharing of land.
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Campfight. In old English law, the fighting of two
champions or combatants in the field; the judicial com-
bat, or duellum.

Campum partere /k&mpom partoriy/. To divide the

land. See Champerty.

Can. As a verb, to be enabled by law, agreement, or
custom; to have a right to; to have permission to.
Often used interchangeably with “may.”

Canal. Artificial waterway used for navigation, drain-
age or irrigation of land.

Cancel /k#&nssl/. To obliterate; to strike or cross out.
To destroy the effect of an instrument by defacing,
obliterating, expunging, or erasing it. To revoke or
recall; to annul or destroy, make void or invalid, or set
aside. To rescind; abandon; repeal; surrender; waive;
terminate. The term is sometimes equivalent to “dis-
charge” or “pay.” Debes v. Texas Nat. Bank of Beau-
mont, Tex.Civ.App., 92 S.W.2d 476, 479. See also Abro-
gation; Cancellation; Redemption; Rescind; Rescission
of contract; Revocation; Termination.

Cancellaria /k&nsslériya/. Chancery; the court of
chancery. Curia cancellaria is also used in the same
sense. 4 Bl.Comm. 46.

Cancellarii anglie dignitas est, ut secundus a rege in
regno habetur /k&nsslériyay €pgliyiy dignotes ést, st
sokdndss ey riyjiy in régnow hobiytar/. The dignity of
the chancellor of England is that he is deemed the
second from the sovereign in the kingdom.

Cancellarius /k&nsslériyss/. A chancellor; a scrivener,
or notary. A janitor, or one who stood at the door of the
court and was accustomed to carry out the commands of
the judges.

In early English law, the keeper of the king’s seal. In
this sense only, the word chancellor seems to have been
used in the English law. 3 Bl.Comm. 46.

Cancellation. To destroy the force, effectiveness, or
validity of. To annul, abrogate, or terminate. Deface-
ment or mutilation of instrument. Words of revocation
written across instrument.

A means whereby a holder discharges a party’s liabili-
ty on an instrument by physically demonstrating on the
face of the instrument the intention to discharge, as by
writing “CANCELLED” across the instrument’s face,
striking out the party’s signature, or destroying or muti-
lating the signature or the instrument. As applied to
documents of title, the term refers to the act of the
bailee voiding a negotiable document upon its surrender
by the holder in taking possession of the goods.

Occurs when either party puts an end to the contract
for breach by the other and its effect is the same as that
of “termination” except that the cancelling party also
retains any remedy for breach of the whole contract or
any unperformed balance. U.C.C. § 2-106(4).

As used in insurance law, term refers to the termi-
nation of an insurance policy by an act of either or both
of the parties to it, prior to the ending of the policy
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period. Morey v. Educator & Executive Insurers, Inc.,
45 Ohio St.2d 196, 342 N.E.2d 691.

See also Abrogation; Cancel; Revocation; Termination.

Cancellation clause. A provision in a contract or lease
which permits the parties to cancel or discharge their
obligations thereunder.

Cancellatura /ka&nsaldtyars/. In old English law, a can-
celing.

Cancelled check. A check which bears the notation of
cancellation of the drawee bank as having been paid and
charged to the drawer. Used as evidence of payment of
an obligation to the payee.

Cancelli /k&nsélay/. The lines drawn on the face of a
will or other writing, with the intention of revoking or
annulling it.

Candidate. One who seeks or offers himself, or is put
forward by others, for an office, privilege, or honor.
State ex rel. Ranney v. Corey, Ohio App., 47 N.E.2d 799,
800. A nominee.

Canfara. A trial by hot iron, formerly used in England.

Cannabis /k&nsbss/. Commonly called marihuana;
cannabis sativa L embraces all marihuana-producing
cannabis. U. S. v. Honneus, C.A .Mass., 508 F.2d 566,
574. All parts of the plant Cannabis sativa L., whether
growing or not; the seeds thereof; the resin extracted
from any part of such plant; and every compound,
manufacture, salt, derivative, mixture, or preparation of
such plant, its seeds or resin, are included in the term
“marihuana” 21 U.S.C.A. § 802(16). See also Con-
trolled substance; Marihuana.

Cannon rule. Purchase or ownership of stock, even of a
controlling interest, in a domestic corporation by a for-
eign corporation does not constitute doing business by
the foreign parent sufficient to subject it to service of
process in state of subsidiary’s operation. Mid-Conti-
nent Tel. Corp. v. Home Tel. Co, D.C.Miss., 307 F.Supp.
1014, 1019.

Cannot. Denotes that one is not able (to do some act).
But the term is often equivalent to “shall not.”

Canon /k&non/. A law, rule, or ordinance in general,
and of the church in particular. An ecclesiastical law or
statute. A rule of doctrine or discipline. A criterion or
standard of judgment. A body of principles, standards,
rules, or norms.

In England, a cathedral dignitary, appointed some-
times by the Crown and sometimes by the bishop.

Canon law. A body of Roman ecclesiastical jurispru-
dence compiled in the twelfth, thirteenth and fourteenth
centuries from the opinions of the ancient Latin fathers,
the decrees of General Councils, and the decretal epis-
tles and bulls of the Holy See. The canon law is
contained in two principal parts,—the decrees or ecclesi-
astical constitutions made by the popes and cardinals;
and the decretals or canonical epistles written by the
pope, or by the pope and cardinals, at the suit of one or
more persons. As the decrees set out the origin of the
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canon law, and the rights, dignities, and decrees of
ecclesiastical persons, with their manner of election,
ordination, etc., so the decretals contain the law to be
used in the ecclesiastical courts. The canon law forms
no part of the law of England, unless it has been
brought into use and acted on there.

Canons of construction. The system of fundamental
rules and maxims which are recognized as governing the
construction or interpretation of written instruments.

Canons of descent. The legal rules by which inheritanc-
es are regulated, and according to which estates are
transmitted by descent from the ancestor to the heir.

Canons of ethics. See Code of Professional Responsibili-
ty, below.

Canons of inheritance. The legal rules by which inheri-
tances are regulated, and according to which estates are
transmitted by descent from the ancestor to the heir. 2
Bl.Comm. 208.

Canons of judicial ethics. Standards of ethical conduct
for members of the judiciary. Such were initially
adopted by the American Bar Association and later by
most states.

Canons of taxation. Tax criteria used in the selection of
a tax base originally discussed by Adam Smith in his
“Wealth of Nations” Canons of taxation include the
following: equality; convenience; certainty; and econo-
my.

Code of professional responsibility. “Canons” of the
Code of Professional Responsibility are statements of
axiomatic norms expressing in general terms the stan-
dards of professional conduct expected of lawyers in
their relationship with the public, the legal system and
with the legal profession. Such were initially adopted
by the American Bar Association and later by most
states. See now Model Rules of Professional Conduct,
infra.

Canonical /ksnénoksl/. Pertaining to, or in conformity
to, the canons of the church.

Canonical disability. Incurable physical impotency or
incapacity for copulation.

Canonical obedience. That duty which a clergyman
owes to the bishop who ordained him, to the bishop in
whose diocese he is beneficed, and also to the metropoli-
tan of such bishop.

Canonicus /ksndnskss/. In old English law, a canon.

Canonist. One versed and skilled in the canon law; a
professor of ecclesiastical law.

Canonry. In English ecclesiastical law, an ecclesiastical
benefice, attaching to the office of canon.

Cant. In the civil law, a method of dividing property
held in common by two or more joint owners. It may be
avoided by the consent of all of those who are interested,
in the same manner that any other contract or agree-
ment may be avoided.

CAPACITY DEFENSE

Canterbury, Archbishop of. In English ecclesiastical
law, the primate of all England; the chief ecclesiastical
dignitary in the church. Also known as the Spiritual
Lord of Parliament. His customary privilege is to
crown the kings and queens of England. Has also, by 25
Hen. VIII, c. 21, the power to grant dispensations.

Cantred /k&ntrad/. In old English law, a district com-
prising a hundred villages; a hundred. A term used in
Wales in the same sense as “hundred” is in England.

Canum /kéynam/. In feudal law, a species of duty or
tribute payable from tenant to lord, usually consisting of
produce of the land.

Canvass. The act of examining and counting the re-
turns of votes cast at a public election to determine
authenticity. Personal solicitation of votes or survey to
determine probable vote outcome.

Canvasser. Any of certain persons, as officers of a state,
county, or district, intrusted with the duty of examining
the returns of votes cast at an election. See Canvass.

One who, in a given town, city, or county, goes from
house to house in an effort to take orders for goods; in
this sense, to be distinguished from traveling salesmen.

Cap. Term variously applied to statutorily imposed lim-
its on recovery of noneconomic damages in tort actions;
to limits on amount interest rates can increase annually
on adjustable rate mortgages. See also Rate (Rate cap).

Capable. Susceptible; competent; qualified; fitting;
possessing legal power or capacity. Able, fit or adapted
for. See Capacity.

Capacity. Legal qualification (i.e. legal age), competen-
cy, power or fitness. Mental ability to understand the
nature and effects of one’s acts.

Capacity to sue. The legal ability of a particular individ-
ual or entity to sue in, or to be brought into, the courts
of a forum. Johnson v. Helicopter & Airplane Services
Corp., D.C.Md., 404 F.Supp. 726, 729.

Criminal capacity. Accountability for committing
crime; eg., child under 7 years of age lacks criminal
capacity. Application of Gault, 387 US. 1, 87 S.Ct.
1428, 1438, 18 L.Ed.2d 527.

See also Competency; Disability; Earning capacity; Fi-
duciary capacity; Incapacity; Legal age; Legal capacity to
sue; Mental capacity or competence; Standing to sue
doctrine; Substantial capacity test; Testamentary (Testa-
mentary capacity).

Capacity defense. Generic term to describe lack of
fundamental ability to be accountable for actions, as one
under duress lacks the capacity to contract and hence
when sued on such contract he interposes defense of
lack of capacity. Similarly, a child accused of crime
committed when he was under age of 7, his defense
being lack of criminal capacity. As a defense, it tends to
negate some essential element of the action required for
responsibility. See also Competency proceedings; Com-
petency to stand trial; Defense; Insanity; Intoxication.



CAPAX DOLI

Capax doli /kéypxks dowlay/. Lat. Capable of commit-
ting crime, or capable of criminal intent. The phrase
describes the condition of one who has sufficient intelli-
gence and comprehension to be held criminally respon-
sible for his deeds.

Capax negotii /kéypzks nogéwshiyay/. Competent to
transact affairs; having business capacity.

Cape /kéyp(iy)/. In English practice, a judicial writ, now
abolished, touching a plea of lands or tenements. It was
divided into cape magnum, or the grand cape, which lay
before appearance to summon the tenant to answer the
default, and also over to the demandant and cape par-
vum, or petit cape, after appearance or view granted,
summoning the tenant to answer the default only. It
was called a “cape,” from the word with which it com-
menced, and a “grand cape” (or cape magnum ) to distin-
guish it from the petit cape, which lay after appearance.

Extension of land jutting out into water as a penin-
sula.

Cape ad valentiam /kéypiy &d vslénsh(iy)lom/. A spe-
cies of cape magnum.

Capella /kapélo/. A box, cabinet, or repository in which
were preserved the relics of martyrs. A small building
in which relics were preserved; an oratory or chapel.

Capers /kéyporz/. Vessels of war owned by private
persons, and different from ordinary privateers only in
size, being smaller.

Capias /kéypiyss/k&piyss/. Lat. “That you take.” The
general name for several species of writs, the common
characteristic of which is that they require the officer to
take a named defendant into custody.

In English practice, the process on an indictment
when the person charged is not in custody, and in cases
not otherwise provided for by statute.

See also Cepi.

Capias ad audiendum judicium /kéypiyss @d odiyéndom
juwdish(iy)om/. A writ issued, in a case of misdemean-
or, after the defendant has appeared and is found guilty,
to bring him to hear judgment if he is not present when
called.

Capias ad computandum /kéypiyss &d kom-
pyuwt&ndom/. In the action of account render, after
judgment of quod computet, if the defendant refuses to
appear personally before the auditors and make his
account, a writ by this name may issue to compel him.
The writ is now disused.

Capias ad  respondendum  /kéypiyes &d re-
spondéndom/. A judicial writ (usually simply termed a
“capias,” and commonly abbreviated to ca. resp.) by
which actions at law were frequently commenced; and
which commands the sheriff to take the defendant, and
him safely keep, so that he may have his body before the
court on a certain day, to answer the plaintiff in the
action. It notifies defendant to defend suit and procures
his arrest until security for plaintiff’s claim is furnished.

Capias ad satisfaciendum /kéypiyss @&d s@dossfey-
shiyéndom/. A writ of execution (usually termed, for
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brevity, a “ca. sa.”), which commands the sheriff to take
the party named, and keep him safely, so that he may
have his body before the court on a certain day, to
satisfy the damages or debt and damages in certain
actions. It deprives the party taken of his liberty until
he makes the satisfaction awarded. A body execution
enabling judgment creditor in specified types of actions
to cause arrest of judgment debtor and his retention in
custody until he either pays judgment or secures his
discharge as insolvent debtor. Perlmutter v. DeRowe,
58 N.J. 5, 274 A.2d 283, 286.

Capias extendi facias /kéypiyss sksténday féyshiyss/. A
writ of execution issuable in England against a debtor to
the crown, which commands the sheriff to “take” or
arrest the body, and “cause to be extended” the lands
and goods of the debtor.

Capias in withernam /kéypiyss in widarnam/. A writ,
in the nature of a reprisal, which lies for one whose
goods or cattle, taken under a distress, are removed
from the county, so that they cannot be replevied, com-
manding the sheriff to seize other goods or cattle of the
distrainor of equai value.

Capias pro fine /kéypiyss prow fayniy/. (That you take
for the fine or in mercy.) Formerly, if the verdict was
for the defendant, the plaintiff was adjudged to be
amerced for his false claim; but, if the verdict was for
the plaintiff, then in all actions vi et armis, or where the
defendant, in his pleading, had falsely denied his own
deed, the judgment contained an award of a capiatur pro
fine; and in all other cases the defendant was adjudged
to be amerced. The insertion of the misericordia or of
the capiatur in the judgment is now unnecessary. A
writ in all respects an execution for collection of fine.
Board of Councilmen of City of Frankfort v. Rice, 249
Ky. 771, 61 SW.2d 614, 615.

Capias ullagatum /kéypiyss 3(t)lagéytom/. (You take
the outlaw.) In English practice, a writ which lies
against a person who has been outlawed in an action, by
which the sheriff is commanded to take him, and keep
him in custody until the day of the return, and then
present him to the court, there to be dealt with for his
contempt. 3 Bl.Comm. 284.

Capiatur pro fine /kéypiyéytor prow fayniy/. (Let him
be taken for the fine.) In English practice, a clause
inserted at the end of old judgment records in actions of
debt, where the defendant denied his deed, and it was
found against him upon his false plea, and the jury were
troubled with the trial of it.

Capita /k&pota/. Heads, and, figuratively, entire bodies,
whether of persons or animals.

Persons individually considered, without relation to
others (polls); as distinguished from stirpes or stocks of
descent. The term in this sense, making part of the
common phrases, in capita, per capita, is derived from
the civil law.

Capital. Accumulated goods, possessions, and assets,
used for the production of profits and wealth. Owners’
equity in a business. Often used equally correctly to
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mean the total assets of a business. Sometimes used to
mean capital assets.

In accounting, the amount invested in a business. In
economic theory there are several meanings. “Capital”
may be used to mean: capital goods, that is, the tools of
production; the money available for investment, or in-
vested; the discounted value of the future income to be
received from an investment; the real or money value of
total assets; money or property used for the production
of wealth; sum total of corporate stock.

See also Fixed capital; Floating or circulating capital;
Impaired capital; Legal capital; Stated capital.

Authorized capital. See Stock (Authorized stock).

Capital account. A term used in accounting to describe
the equity of a business. In a partnership, each partner
has a capital account which represents his contribution
or investment in the partnership. In a corporation, the
capital account represents the amount invested by
shareholders, both as stock and as additional paid-in
capital. In a sole proprietorship, the amount contribut-
ed by the owner to start the business represents the
owner’s capital account.

Capital assets. See Assets.

Capital budget. A plan for the acquisition of long-term
assets (such as plant and equipment), showing planned
expenditures by object and date.

Capital case or crime. One in or for which death penal-
ty may, but need not necessarily, be imposed.

Capital contribution. Cash, property, or services con-
tributed by partners to partnership.

Various means by which a shareholder makes addi-
tional funds available to the corporation (i.e., placed at
the risk of the business) without the receipt of additional
stock. Such contributions are added to the basis of the
shareholder’s existing stock investment and do not gen-
erate income to the corporation. I.R.C. § 118.

Capital costs. Costs for improvements to property; such
are depreciable over the useful life of the improvements.

Capital expenditure. An outlay of funds for the acquisi-
tion or improvement of a fixed asset which extends the
life or increases the productivity of the asset. The
expenditure for the acquisition of an asset should be
capitalized and depreciated over the estimated useful
life of the asset. LR.C. § 263.

Capital gain. The profit realized on the sale or ex-
change of a capital asset. L.LR.C. § 1201. The gain is the
difference between the cost or the adjusted basis of an
asset and the net proceeds from the sale or exchange of
such asset.

Capital gains tax. A provision formerly in the income
tax laws that profits from the sale of capital assets are
taxed at separate (lower) rates than the rate applicable
to ordinary income. The Tax Reform Act of 1986
changed the tax treatment of long term capital gains,
and effective in 1987, long term capital gains are taxed
to individuals as ordinary income.

CAPITAL

Capital goods. Durable goods used by business to pro-
duce other goods and services; examples of capital goods
are machines and equipment.

Capital impairment. Reduction of assets of corporation
below aggregate of outstanding shares of capital stock.

Capital improvement. See Capital expenditure, above.

Capital increase. An increase not attributable to earn-
ings.

Capital investment. Acquisition price of a “capital as-
set”, Commissioner of Internal Revenue v. Rowan Drill-
ing Co., C.C.A.Tex., 130 F.2d 62, 64, 65; capital stock,
surplus and undivided profits, O’Connor v. Bankers
Trust Co., 159 Misc. 920, 289 N.Y.S. 252, 276; money
spent to increase an asset, Peerless Stages v. Commis-
sioner of Internal Revenue, 125 F.2d 869, 871. See also
Capital expenditure, above.

Capital lease. A contract that transfers ownership of
property to the lessee at the end of the lease term. A
contract for the lease of property which possesses the
characteristics of a purchase.

Capital leverage. A company’s ability to generate an
additional return for stockholders by borrowing, then
using the borrowed funds to obtain a return greater
than the interest rate.

Capital loss. A tax term used in reference to a loss
incurred in the sale or exchange of a capital asset.
Beginning in 1988, the classification as to short or long
term capital losses is no longer relevant.

Capital markets. Financial markets in which long term
securities are bought and sold.

Capital offense. See Capital case or crime, above.

Capital outlay. Money expended in acquiring, equip-
ping, and promoting an enterprise.

Capital punishment. Punishment by death for capital

crimes.
Capital ratio. Ratio of capital to assets.

Capital recovery. Collection of charged-off bad debt pre-
viously written off against the allowance for doubtful
accounts.

Capital return. In tax accounting, payments received by
taxpayer which represent the individual’s cost or capital
and hence not taxable as income. Commissioner v.
Liftin, C.A.4th, 317 F.2d 234.

Capital stock. The shares of stock representing owner-
ship of a business. The types of stock include preferred
stock and common stock. Amount of stock that a corpo-
ration may issue; amount subscribed, contributed or
secured to be paid in. Haggard v. Lexington Utilities
Co., 260 Ky. 261, 84 S.W.2d 84, 87. Corporate assets or
property contributed by shareholders. Bates v. Daley’s
Inc., 5 Cal.App.2d 95, 42 P.2d 706, 709. Liability of the
corporation to its shareholders, after creditors’ claims
have been liquidated. Valuation of the corporation as a
business enterprise.



CAPITAL

Capital stock tax. A state-level tax, usually imposed on
out-of-state corporations for the privilege of doing busi-
ness in the state. The tax may be based on the entity’s
apportionable income or payroll, or on its apportioned
net worth as of a specified date. Such tax was repealed
at the federal level by the Revenue Act of 1945, §§ 201,
202.

Capital structure. The composition of a corporation’s
equities; the relative proportions of short-term debt,
long-term debt, and owners’ equity. In finance the total
of bonds (or long-term money) and ownership interests
in a corporation; that is, the stock accounts and surplus.
See also Capitalization.

Capital surplus. Amounts paid to a corporation in ex-
cess of the par value of stock, generally referred to as
additional paid-in capital.

An equity or capital account which reflects the capital
contributed for shares not allocated to stated capital.
The excess of issuance price over the par value of issued
shares or the consideration paid for no par shares allo-
cated specifically to capital surplus.

Capital transactions. Purchases, sales and exchanges of
capital assets.

Paid-in-capital. Amount paid for stock of corporation
that has been sold.

Stated capital. The sum of (a) the par value of all
shares with par value that have been issued, (b) the
amount of the consideration received for all shares with-
out par value that have been issued, except such part of
the consideration therefor as may have been allocated to
surplus in a manner permitted by law, and (c) such
other amounts as have been transferred to stated capi-
tal, whether upon the distribution of shares or other-
wise, minus all reductions from such sums as have been
effected in a manner permitted by law and surplus.

Capitale /kzpstéyliy/. A thing which is stolen, or the
value of it.

Capitalis /kepatéylas/. In old English law, chief; princi-
pal; at the head. A term applied to persons, places,
judicial proceedings, and some kinds of property.

Capitalis baro /kepstéylss b&row/. In old English law,
chief baron. Capitalis baro scaccarii domini regis, chief
baron of the exchequer.

Capitalis custos /kapstéylss kistows/. Chief warden or
magistrate; mayor.

Capitalis debitor /kapstéylos débstor/. The chief or
principal debtor, as distinguished from a surety (plegi-
us).

Chief lord.

Capitalis justiciarius /kepstéylos jostishiyériyss/. The
chief justiciary; the principal minister of state, and
guardian of the realm in the king’s absence. This office
originated under William the Conqueror; but its power
was greatly diminished by Magna Charta, and finally
distributed among several courts by Edward I. 3 Bl
Comm. 38.

Capitalis dominus /kapostéylos domonoas/.
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Capitalis justiciarius ad placita coram rege tenenda
/kepatéylos jostishiyériyss @&d plé&ssts koram riyjiy
tonénds/. Chief justice for holding pleas before the
king. The title of the chief justice of the king’s bench,
first assumed in the latter part of the reign of Henry III.

Capitalis justiciarius banci /kapstéylss jastishiyériyss
b&nsay/. Chief justice of the bench. The title of the
chief justice of the (now) court of common pleas, first
mentioned in the first year of Edward I.

Capitalis justiciarius totius Anglie /kepstéylss
jostishiyériyss towshiyss @pgliyiy/. Chief justice of all
England. The title of the presiding justice in the court
of aula regis. 3 Bl.Comm. 38.

Capitalis plegius /kapstéylos pléjiyss/. A chief pledge;
a head borough.

A chief rent.

Capitalist. One exclusively dependent on accumulated
property, whether denoting a person of large wealth or
one having an income from investments. An individual
who owns all or part of an income-producing asset.

Capitalis terra /kapstéylss téhrs/. A head-land. A
piece of land lying at the head of other land.

Capitalis reditus /kapstéylss rédstss/.

Capitalization /k&pstolozéyshon/. Capitalization repre-
sents the total amount of the various securities issued by
a corporation. Capitalization may include bonds, deben-
tures, preferred and common stock and surplus. Bonds
and debentures are usually carried on the books of the
issuing company in terms of their par or face value.
Preferred and common shares may be carried in terms
of par or stated value. Stated value may be an arbi-
trary figure decided upon by the directors or it may
represent the amount received by the company from the
sale of the securities at the time of issuance.

To record an expenditure that may benefit a future
period as an asset rather than to treat the expenditure
as an expense of the period of its occurrence.

See Capitalize; Thin canitalization.

Capitalization accounting method. A method of deter-
mining the present value of an asset that is expected to
produce a stream of future benefits. This involves dis-
counting the stream of expected future benefits at an
appropriate rate.

A method of measuring values of realty for purpose of
determining values of mortgages by expertly estimating
the gross income which property should realize, and
separately the expenses reasonably required to carry it,
and thus arriving at a fair estimate of net income and
using a capitalization figure or factor, expertly chosen.
Depreciation must be taken into consideration in use of
such method. In re New York Title & Mortgage Co.
(Series B-K), 21 N.Y.S.2d 575, 594, 595.

Capitalization rate. The rate of interest used in calcu-
lating the present value of future periodic payments.

Capitalize. To convert periodic payments into an equiv-
alent sum or sum in hand. To compute the present
value of income extended over a period of time. To
record an expenditure as an asset when the expenditure
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benefits a period in excess of one year. An example
includes improvements to a commercial building. The
cost of the improvements is recorded as an asset on the
balance sheet and written off over the estimated useful
life of the improvement.

Capitaneus /kapstéyniyss/. A tenant in capite. He
who held his land or title directly from the king himself.
A captain; a naval commander. This latter use began
A.D. 1264. Capitaneus, Admiralius. A commander or
ruler over others, either in civil, military, or ecclesiasti-
cal matters.

Capita, per /psr k&psta/. By heads; by the poll; as
individuals. In the distribution of an intestate’s person-
alty, the persons legally entitled to take are said to take
per capita, that is, equal shares, when they claim, each
in his own right, as in equal degree of kindred; in
contradistinction to claiming by right of representation,
or per stirpes. See Per capita.

Capitare /kapstériy/. In old law and surveys. To head,
front, or abut; to touch at the head, or end.

Capitatim /kepstéytom/. Lat. By the head; by the
poll; severally to each individual.

Capitation tax. A poll tax (q.v.). A tax or imposition
upon the person. It is a very ancient kind of tribute,
and answers to what the Latins called “tributum,” by
which taxes on persons are distinguished from taxes on
merchandise, called “vectigalia.”

Capite /k&patiy/. Lat. By the head. Tenure in capite
was an ancient feudal tenure, whereby a man held lands
of the king immediately. It was of two sorts,—the one,
principal and general, or of the king as the source of all
tenure; the other, special and subaltern, or of a particu-
lar subject. It is now abolished. As to distribution per
capita, see Capita, per.

Capite minutus /k&pstiy monyuwtss/. In the civil law,
one who had suffered capitis diminutio, one who lost
status or legal attributes.

Capitis diminutio /k&pstes dimen(y)awsh(iy)ow/. In
Roman law, a diminishing or abridgment of personality;
a loss or curtailment of a man’s status or aggregate of
legal attributes and qualifications.

Capitis diminutio maxima /k&pstss
sh(iy)ow m&ksoma/. The highest or most comprehen-
sive loss of status. This occurred when a man’s condi-
tion was changed from one of freedom to one of bondage,
when he became a slave. It swept away with it all
rights of citizenship and all family rights.

diman(y)aw-

Capitis diminutio media /k&pstos diman(y)awsh(iy)ow

miydiysa/. A lesser or medium loss of status. This
occurred where a man lost his rights of citizenship, but
without losing his liberty. It carried away also the
family rights.

Capitis diminutio minima /k&pstos dimoan(y)aw-
sh(iy)ow minama/. The lowest or least comprehensive
degree of loss of status. This occurred where a man’s
family relations alone were changed. It happened upon
the arrogation of a person who had been his own master

CAPRICIOUS DISREGARD

(sui juris), or upon the emancipation of one who had
been under the patria potestas. It left the rights of
liberty and citizenship unaltered.

Capititium /kapotish(iy)om/. A covering for the head,
mentioned in St. 1 Hen. IV, and other old statutes,
which prescribe what dresses shall be worn by all de-
grees of persons.

Capitula /kapityslsa/. Collections of laws and ordinances
drawn up under heads of divisions. The term is used in
the civil and old English law, and applies to the ecclesi-
astical law also, meaning chapters or assemblies of eccle-
siastical persons. The Royal and Imperial Capitula
were the edicts of the Frankish Kings and Emperors.

Capitula coronz /kopityslo koréwniy/. Chapters of the
crown. Chapters or heads of inquiry, resembling the
capitula itineris (infra) but of a more minute character.

Capitula de jud=zis /kspitysls diy juwdiyss/. A register
of mortgages made to the Jews. 2 Bl.Comm. 343.

Capitula itineris /kapityslo aytinerss/. Articles of in-
quiry which were anciently delivered to the justices in
eyre when they set out on their circuits. These sched-
ules were designed to include all possible varieties of
crime.

Capitula ruralia /kapitysls ruréyliys/. Assemblies or
chapters, held by rural deans and parochial clergy,
within the precinct of every deanery; which at first
were every three weeks, afterwards once a month, and
subsequently once a quarter.

Capitulary /kopitysloriy/. In French law, a collection
and code of the laws and ordinances promulgated by the
kings of the Merovingian and Carlovingian dynasties.

Any orderly and systematic collection or code of laws.
See Code.

In ecclesiastical law, a collection of laws and ordi-
nances orderly arranged by divisions. A book contain-
ing the beginning and end of each Gospel which is to be
read every day in the ceremony of saying mass.

Capitulation /kopitysléyshon/. The act or agreement of
surrendering upon negotiated or stipulated terms.

Capituli agri /kopityslay @gray/. Head-fields;
lying at the head or upper end of furrows, etc.

lands

Capitulum /kspityslom/. Lat. A leading division of a
book or writing; a chapter; a section.

Capper /k&poar/. A decoy or lure for purpose of swin-
dling. Barron v. Board of Dental Examiners of Califor-
nia, 109 Cal.App. 382, 293 P. 144, 145.

Caprice /kopriys/. Whim, arbitrary, seemingly un-
founded motivation. Disposition to change one’s mind
impulsively.

Capricious disregard. A wilful and deliberate dis-
regard of competent testimony and relevant evidence
which one of ordinary intelligence could not possibly
have avoided in reaching the result. Unemployment
Compensation Bd. of Review v. Kessler, 27 Pa.Cmwlth.
1, 365 A.2d 459, 462.



CAPTAIN

Captain. A head-man; commander; commanding offi-
cer of troops, ship, etc.

Captain of the ship doctrine. This doctrine imposes
liability on surgeon in charge of operation for negligence
of his assistants during period when those assistants are
under surgeon’s control, even though assistants are also
employees of hospital. This concept is an adaptation of
the “borrowed servant” principle in law of agency to
operating room of hospital. Thomas v. Hutchinson, 442
Pa. 118, 275 A.2d 23, 27.

Captation. In French law, the act of one who succeeds
in controlling the will of another, so as to become
master of it; used in an invidious sense. It was former-
ly applied to the first stage of the hypnotic or mesmeric
trance.

Captator /keptéytor/. A person who obtains a gift or
legacy through artifice. See Captation.

Captio /k&pshiyow/. In old English law and practice, a
taking or seizure; arrest; receiving; holding of court.

Caption /k&pshon/. The heading or introductory part of
a pleading, motion, deposition, or other legal instrument
which indicates the names of the parties, name of the
court, docket or file number, title of the action, etc.
Fed.R. Civil P. 10(a).

Captive. Prisoner of war.

Captive audience. Any group subject to a speaker or to
a performance and which is not free to depart without
adverse consequences.

Captor. In international law, one who takes or seizes
property in time of war; one who takes the property of
an enemy. In a stricter sense, one who takes a prize at
sea. Oakesv. U. S, 174 US. 778, 19 S.Ct. 864, 43 L.Ed.
1169. The term also designates a belligerent who has
captured the person of an enemy.

Capture. Act of catching or controlling by force, threats
or strategy. In international law, the taking or wrest-
ing of property from one of two belligerents by the
other. Also a taking of property by a belligerent from
an offending neutral. Capture, in technical language, is
a taking by military power; a seizure is a taking by civil
authority.

Caput /k&pst/. A head; the head of a person; the
whole person; the life of a person; one’s personality;
status; civil condition.

At common law, a head. Caput comitatis, the head of
the county; the sheriff; the king. A person; a life.
The upper part of a town. A castle.

Capitis @stimatio /ké&pates éstoméysh(iy)ow/. In Saxon
law, the estimation or value of the head, that is, the
price or value of a man’s life.

Caput anni /k&pst &nay/. The first day (or beginning)
of the year.

Caput baroniz /k&pst boréwniyiy/. The castle or chief
seat of a baron.
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Caput jejunii /k&pat jsjawniyay/. The beginning of the
Lent fast, i.e, Ash Wednesday.

Caput loci /k&pst 16wsay/. The head or upper part of a
place.

Caput lupinum /k&pst lawpanam/. In old English law,
a wolf’'s head. An outlawed felon was said to be caput
lupinum, and might be knocked on the head like a wolf.
4 Bl.Comm. 284, 320.

Caput mortuum /k&pst moértyuwom/.
dead; obsolete.

A dead head;

Caput portus /k&pat portss/. In old English law, the
head of a port. The town to which a port belongs, and
which gives the denomination to the port, and is the
head of it.

Caput, principium, et finis /k&pst, prinsipiyom, ét
faynas/. The head, beginning, and end. A term applied
in English law to the king, as head of parliament. 1
Bl.Comm. 188.

In civil law, it signified a person’s civil condition or
status, and among the Romans, consisted of three com-
ponent parts or elements,—libertas, liberty; civitas, citi-
zenship; and familia, family.

Caputagium /kapstéyj(iy)om/. In old English law, head
or poll money, or the payment of it.

Caputium /kspyawsh(iy)sm/. In old English law, a head
of land; a headland.

Carat /kzrat/. A measure of weight for diamonds and
other precious stones, equivalent to three and one-sixth
grains Troy, though divided by jewelers into four parts
called “diamond grains.” Also a standard of fineness of
gold, twenty-four carats being conventionally taken as
expressing absolute purity, and the proportion of gold to
alloy in a mixture being represented as so many carats.

Carcan /karksn/. In French law, an instrument of
punishment, somewhat resembling a pillory. It some-
times signifies the punishment itself.

Carcanum /karkéynam/. A gaol; a prison.

Carcare /karkériy/. In old English law, to load; to load
a vessel; to freight.

Carcatus /karkéytos/. Loaded; freighted, as a ship.
Carcelage /karsslsj/. Gaol-dues; prison-fees.

Carcer /karsar/. A prison or gaol. Strictly, a place of
detention and safe-keeping, and not of punishment.

Carcer ad homines custodiendos, non ad puniendos,
dari debet /karsor &d homoniyz kastowdiyéndows, non
&d pyawniyéndows, déray débst/. A prison should be
used for keeping persons, not for punishing them.

Carcer non supplicii causa sed custodiz constitutus
/karsor non  soplisiyay koza sed kostowdiyiy
konstotyawtss/. A prison is ordained not for the sake of
punishment, but of detention and guarding.

Cardholder. A member of a group such as a union
wherein the card is the symbol and identification of
membership.
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Care. Watchful attention; concern; custody; diligence;
discretion; caution; opposite of negligence or careless-
ness; prudence; regard; preservation; security; sup-
port; vigilance. To be concerned with, and to attend to,
the needs of oneself or another.

In the law of negligence, the amount of care demand-
ed by the standard of reasonable conduct must be in
proportion to the apparent risk. As the danger becomes
greater, the actor is required to exercise caution com-
mensurate with it. Foy v. Friedman, 280 F.2d 724.

There are three degrees of care which are frequently
recognized, corresponding (inversely) to the three de-
grees of negligence, viz..: slight care, ordinary care, and
great care. This division into three degrees of care,
however, does not command universal assent.

Slight care is such as persons of ordinary prudence
usually exercise about their own affairs of slight impor-
tance. Or it is that degree of care which a person
exercises about his own concerns, though he may be a
person of less than common prudence or of careless and
inattentive disposition.

Ordinary care is that degree of care which persons of
ordinary care and prudence are accustomed to use and
employ, under the same or similar circumstances. Or it
is that degree of care which may reasonably be expected
from a person in the party’s situation, that is, reason-
able care. See also Ordinary.

Reasonable care is such a degree of care, precaution, or
diligence as may fairly and properly be expected or
required, having regard to the nature of the action, or of
the subject-matter, and the circumstances surrounding
the transaction. It is such care as an ordinarily prudent
person would exercise under the conditions existing at
the time he is called upon to act. Substantially synon-
ymous with ordinary or due care.

Great care is such as persons of ordinary prudence
usually exercise about affairs of their own which are of
great importance; or it is that degree of care usually
bestowed upon the matter in hand by the most compe-
tent, prudent, and careful persons having to do with the
particular subject.

A high degree of care is not the legal equivalent of
reasonable care. It is that degree of care which a very
cautious, careful, and prudent person would exercise
under the same or similar circumstances; a degree of
care commensurate with the risk of danger.

Highest degree of care and utmost degree of care have
substantially the same meaning. “Highest degree of
care” only requires the care and skill exacted of persons
engaged in the same or similar business. It means the
highest degree required by law where human safety is at
stake, and the highest degree known to the usage and
practice of very careful, skillful, and diligent persons
engaged in the same business by similar means or agen-
cies.

See also Diligence; Due care; Reasonable care; Sup-
port.

Careless. Absence of care; negligent; reckless.

CARNAL KNOWLEDGE

Carena /koriyna/. A term used in the old ecclesiastical
law to denote a period of forty days.

Carence /karéns/. In French law, lack of assets; insol-
vency.

Careta (spelled, also, Carreta and Carecta) /kariyta/. A
cart; a cart-load.

Caretorius /karatoriyss/ or carectarius /ka&roktériyas/.
A carter.

Carga /kargs/.
charge.

In Spanish law, an incumbrance; a

Cargaison /kargeyzo(w)n/. In French commercial law,

cargo; lading.
Cargare /kargériy/. In old English law, to charge.

Cargo. The load (i.e. freight) of a vessel, train, truck,
airplane or other carrier. See Freight.

Cariagium /kariyéyjiyom/. In old English law, car-
riage; the carrying of goods or other things for the king.

Caristia /korist(i)iya/. Dearth, scarcity, dearness.

Cark. In old English law, a quantity of wool, whereof
thirty made a sarplar. (The latter is equal to 2,240
pounds in weight or one English ton).

Carlisle tables. A mortality table for actuarial use
compiled between 1779 and 1787 so named for the city
in England where the statistics were compiled.

Carload. The quantity usually contained in an ordinary
freight car used for transporting the particular commod-
ity involved. A commercial unit which by commercial
usage is a single whole for purposes of sale and division.
U.CC. § 2-105(6).

Carmack Act. Amendment to Interstate Commerce Act
prescribing liability of carrier for loss, damage, or injury
to property carried in interstate commerce.

Carmen /karmon/. In the Roman law, literally, a verse
or song. A formula or form of words used on various
occasions, as of divorce.

Car mile. Movement of loaded freight car one mile.

Carnal /karnsl/. Pertaining to the body, its passions
and its appetites; animal; fleshly; sensual; impure;
sexual. People v. Battilana, 52 Cal.App.2d 685, 126 P.2d
923, 928.

Carnal abuse. An act of debauchery of the female
sexual organs by those of the male which does not
amount to penetration; the offense commonly called
statutory rape consists of carnal abuse. An injury to
the genital organs in an attempt at carnal knowledge,
falling short of actual penetration. Carnal knowledge of
a female child of tender age includes abuse. Carnal
abuse and “carnal knowledge” are synonymous in many
statutes. See also Carnal knowledge.

Carnaliter /karnéylstor/. In old criminal law, carnally.
Carnaliter cognovit, carnally knew. Technical words in
indictments for rape; formerly held to be essential.

Carnal knowledge. Coitus; copulation; the act of a
man having sexual bodily connections with a woman;
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sexual intercourse. Carnal knowledge of a child is un-
lawful sexual intercourse with a female child under the
age of consent. It is a statutory crime, usually a felony.
Such offense is popularly known as “statutory rape”.
See Rape.

While penetration is an essential element, there is
“carnal knowledge” if there is the slightest penetration
of the sexual organ of the female by the sexual organ of
the male. State v. Cross, 200 S.E.2d 27, 29. It is not
necessary that the vagina be entered or that the hymen
be ruptured; the entering of the vulva or labia is suffi-
cient. De Armond v. State, Okl.Cr., 285 P.2d 236.

Carnet. An international customs document allowing
duty-free temporary exportation of merchandise from
one participating country into another participating
country, return to the country of origin being contem-
plated. U.S. v. Dunn, C.A.Cal., 564 F.2d 348.

Carriage.
gers.

Transportation of goods, freight or passen-

Carriage of Goods by Sea Act. Federal act governing
the most important of the rights, responsibilities, liabili-
ties and immunities arising out of the relation of issuer
to holder of the ocean bill of lading, with respect to loss
or damage of goods. 46 U.S.C.A. § 1300 et seq.

Carrier. Individual or organization engaged in trans-
porting passengers or goods for hire.

“Carrier” means any person engaged in the transpor-
tation of passengers or property by land, as a common,
contract, or private carrier, or freight forwarder as those
terms are used in the Interstate Commerce Act, as
amended, and officers, agents and employees of such
carriers. 18 US.CAA. § 831.

See also Certified carriers; Connecting carrier; Contract
carrier.

Common carrier. Common carriers are those that hold
themselves out or undertake to carry persons or goods of
all persons indifferently, or of all who choose to employ
it. Merchants Parcel Delivery v. Pennsylvania Public
Utility Commission, 150 Pa.Super. 120, 28 A.2d 340, 344.
Those whose occupation or business is transportation of
persons or things for hire or reward. Common carriers
of passengers are those that undertake to carry all
persons indifferently who may apply for passage, so long
as there is room, and there is no legal excuse for refusal.

Private carrier. Private carriers are those who trans-
port only in particular instances and only for those they
choose to contract with.

Carrier’s lien. The right to hold the consignee’s cargo
until payment is made for the work of transporting it.

Carroll doctrine. Rule of law to effect that existing
licensee has standing to contest the grant of a competi-
tive license because economic injury to an existing sta-
tion becomes important when on the facts it spells
diminution or destruction of service. Carroll Broadcast-
ing Co. v. F. C. C, 103 U.S.App.D.C. 346, 258 F.2d 440.

Carry. To bear, bear about, sustain, transport, remove,
or convey. To have or bear upon or about one’s person,
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as a watch or weapon; locomotion not being essential.
As applied to insurance, means “possess” or ‘“hold.”

Carry a member. To pay the assessments against a sick
or indigent member, as of a beneficial association, the
payment being made by the other members or the local
lodge or camp on his behalf.

Carry an election. For a candidate to be elected, or a
measure carried, at an election, he or it must receive a
majority or a plurality of the legal votes cast.

Carry arms or weapons. To wear, bear, or carry them
upon the person or in the clothing or in a pocket, for the
purpose of use, or for the purpose of being armed and
ready for offensive or defensive action in case of a
conflict with another person.-

Carry-back. A provision in the tax law which allows a
taxpayer to apply a net operating loss in one year to the
three immediately preceding tax years, beginning with
the earliest year. A net operating loss must be carried
back unless the taxpayer elects to forego the carry-back
and carry the loss forward. I.R.C. § 172(b). Compare to
Carry-over.

Carry costs. A verdict is said to carry costs when the
party for whom the verdict is given becomes entitled to
the payment of his costs as incident to such verdict.

Carrying away. The act of removal or asportation, by
which the crime of larceny is completed, and which is
essential to constitute it. See also Larceny.

Carrying charge. Charge made by creditor, in addition
to interest, for carrying installment credit. Under con-
sumer credit protection statutes, full disclosure of all
such service charges is required. See Truth-in-Lending
Act. See also Carrying costs.

Carrying concealed weapon. Such act is a criminal
offense in most all jurisdictions; though concealment is
not universally an element of the crime. See e.g. Model
Penal Code § 5.06.

Carrying costs. All costs associated with holding items
in inventory for a period of time. See also Carrying
charge.

Carry on trade or business. To conduct, prosecute or
continue a particular avocation or business as a continu-
ous operation or permanent occupation. The repetition
of acts may be sufficient. To hold one’s self out to
others as engaged in the selling of goods or services.
Helvering v. Highland, C.C.A 4, 124 F.2d 556, 561.

Term which has multiple meanings depending on the
context, but it is commonly used in connection with the
degree of activity of a foreign corporation in a given
state and the consequent right of that state to regulate
such enterprise and the exposure of such foreign corpo-
ration to suit within that state. In this connection, so
called “long arm” statutes define what constitutes carry-
ing on business.

Carry-over. A provision in the tax law which allows a
taxpayer to apply a net operating loss in one year to the
years following the loss. Net operating losses incurred
after 1975 are carried forward 15 years; and losses
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incurred prior to 1976 are carried forward five years.
LR.C. § 172(b). Compare to Carry-back.

Carry passengers for a consideration. Transportation
of persons under such conditions that operator owes
them duty of carrier for hire.

Carry stock. To provide funds or credit for its payment
for the period agreed upon from the date of purchase.

Carry the iron. See Fire ordeal under the title Ordeal.

Carta /karts/. In old English law, a charter, or deed.
Any written instrument.

In Spanish law, a letter; a deed; a power of attorney.

Carta mercatoria /karts morkstoriys/. A grant (1303)
to certain foreign merchants, in return for custom
duties, of freedom to deal wholesale in all cities and
towns of England, power to export their merchandise,
and liberty to dwell where they pleased, together with
other rights pertaining to speedy justice.

Cart bote /kart bowt/. In old English law, wood or
timber which a tenant is allowed by law to take from an
estate, for the purpose of repairing instruments (includ-
ing necessary vehicles), of husbandry. 2 Bl.Comm. 35.
See Bote, bot.

Carte. In French marine law, a chart.

Carte blanche /kart blonsh/. A white sheet of paper;
an instrument signed, but otherwise left blank. A sheet
given to an agent, with the principal’s signature append-
ed, to be filled up with any contract or engagement as
the agent may see fit. Term is commonly used to mean
unlimited authority; full discretionary power.

Cartel /kartél/. A combination of producers of any
product joined together to control its production, sale,
and price, so as to obtain a monopoly and restrict
competition in any particular industry or commodity.
Such exist primarily in Europe, being restricted in Unit-
ed States by antitrust laws. Also, an association by
agreement of companies or sections of companies having
common interests, designed to prevent extreme or unfair
competition and allocate markets, and to promote the
interchange of knowledge resulting from scientific and
technical research, exchange of patent rights, and stand-
ardization of products.

An agreement between two hostile powers for the
delivery of prisoners or deserters, or authorizing certain
non-hostile intercourse between each other which would
otherwise be prevented by the state of war; for example,
agreements for intercommunication by post, telegraph,
telephone, railway.

Car trust certificates, or securities. A class of invest-
ment securities based upon the conditional sale or hire
of railroad cars or locomotives with a reservation of title
or lien in the vendor or bailor until the property is paid
for. See also Equipment trust.

Cartulary /kartyslory/.
records are kept.

A place where papers or

CASE

Carucage /k&rsksj/. In old English law, a kind of tax or
tribute anciently imposed upon every plow (carue or
plow-land) for the public service.

Carucata, carucate /kerokéyto/k&rskeyt/. In old Eng-
lish law, a certain quantity of land used as the basis for
taxation. A cartload. As much land as may be tilled by
a single plow in a year and a day. A plow land of one
hundred acres.

Carucatarius /k#&rokstériyss/. One who held lands in

carvage, or plow-tenure.

Carue /k&ruw/. A carve of land; plow-land.
Carvage. The same as carucage (q.v.).

Carve.
Ca. Sa.

Casata /kaséyts/. In old English law, a house with land
sufficient for the support of one family. Otherwise
called “hida,” a hide of land, and “familia.”

Casatus /kzzéytos/. A vassal or feudal tenant possess-
ing a casata; that is, having a house, household, and
property of his own.

In old English law, a carucate or plow-land.

An abbreviation of capias ad satisfaciendum.

Case. A general term for an action, cause, suit, or
controversy, at law or in equity; a question contested
before a court of justice; an aggregate of facts which
furnishes occasion for the exercise of the jurisdiction of
a court of justice. A judicial proceeding for the determi-
nation of a controversy between parties wherein rights
are enforced or protected, or wrongs are prevented or
redressed; any proceeding judicial in its nature.

Criminal act requiring investigation by police. Dis-
ease or injury requiring treatment by physician.
Surveillance or inspection of residence, business, etc.
by potential burglar or robber.

The word “case” may include applications for divorce,
applications for the establishment of highways, applica-
tions for orders of support of relatives, and other special
proceedings unknown to the common law. S.D. Warren
Co. v. Fritz, 138 Me. 279, 25 A.2d 645, 648.

In ordinary usage, the word “case” means ‘“‘event”,
“happening”, “situation”, “circumstances”.

A statement of facts involved in a transaction or
series of transactions, or occurrence, or other matter in
dispute, drawn up in writing in a technical form, for
submission to a court or judge for decision or opinion.
See below Case agreed on; Case on appeal; Case reserved;
Case stated.

See also Cause of action.

Case agreed on. A formal written enumeration of the
facts in a case, assented to by both parties as correct and
complete, and submitted to the court by their agree-
ment, in order that decision may be rendered without a
trial, upon the court’s conclusions of law upon the facts
as stated. For agreed case, or case stated, parties must
agree on all material ultimate facts on which their
rights are to be determined by law. See also Stipulation.

Case made. See Case reserved, below.
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Case of actual controversy. The phrase in Federal De-
claratory Judgment Act connotes controversy of justicia-
ble nature, excluding advisory decree on hypothetical
facts. John P. Agnew & Co., Inc. v. Hoage, 69 App.D.C.
116, 99 F.2d 349, 351. See Cases and controversies,
below.

Case of first impression. See First impression case.

Case on appeal. Status of case after it leaves trial court
for appellate review and is on appellate docket.

Case reserved. A statement in writing of the facts
proved on the trial of a cause, drawn up and settled by
the attorneys and counsel for the respective parties
under the supervision of the judge, for the purpose of
having certain points of law, which arose at the trial
and could not then be satisfactorily decided, determined
upon full argument before the court in banc. This is
otherwise called a “special case”; and it is usual for the
parties, where the law of the case is doubtful, to agree
that the jury shall find a general verdict for the plain-
tiff, subject to the opinion of the court upon such a case
to be made, instead of obtaining from the jury a special
verdict.

Cases and controversies. This term, as used in the
Constitution of the United States, embraces claims or
contentions of litigants brought before the court for
adjudication by regular proceedings established for the
protection or enforcement of rights, or the prevention,
redress, or punishment of wrongs; and whenever the
claim or contention of a party takes such a form that
the judicial power is capable of acting upon it, it has
become a case or controversy. Interstate Commerce
Com’n v. Brimson, 154 U.S. 447, 14 S.Ct. 1125, 38 L.Ed.
1047. The federal courts will only consider questions
which arise in a “case or controversy”; i.e., only justicia-
ble cases. Art. III, Sec. 2, U.S.Const. The case or
controversy must be definite and concrete, touching the
legal relations of parties having adverse interests. The
questions involved must not be moot or academic, nor
will the courts consider collusive actions. Aetna Life
Ins. Co. v. Haworth, 300 U.S. 229, 240, 241, 57 S.Ct. 461,
464, 81 LEd. 617. The facts in controversy, under all
the circumstances, must show a substantial issue be-
tween the parties having adverse legal interests of suffi-
cient immediacy and reality to warrant issuance of a
judgment. Adams v. Morton, C.A.Mont., 581 F.2d 1314,
1319. See also Controversy; Justiciable controversy;
Ripeness doctrine; Standing to sue doctrine.

Case stated. See Case agreed on, above.

Case sufficient to go to a jury. A case that has proceed-
ed upon sufficient proof to that stage where it must be
submitted to jury and not decided against the state as a
matter of law. State v. McDonough, 129 Conn. 483, 29
A.2d 582, 584.

Form of action. That category into which a case falls
such as contract or tort, though under Rules of Civil
Procedure, all actions are “civil” actions. Fed.R. Civil
P. 2.
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Casebook. Type of book used in law school containing
text of leading court decisions in particular field of law
(e.g., contracts, torts), together with commentary and
other features useful for class discussion and further
understanding of subject as prepared by author. Com-
pare Hornbook.

Case in chief. That part of a trial in which the party
with the initial burden of proof presents his evidence
after which he rests.

Case law. The aggregate of reported cases as forming a
body of jurisprudence, or the law of a particular subject
as evidenced or formed by the adjudged cases, in distinc-
tion to statutes and other sources of law. It includes the
aggregate of reported cases that interpret statutes, regu-
lations, and constitutional provisions. See Common law.

Case or controversy. See Case; Standing to sue doc-
trine.

Case system. A method of teaching or studying the
science of the law by a study of the cases historically, or
by the inductive method. It was introduced in the Law
School of Harvard University in 1869-70 by Christopher
C. Langdell, Dane Professor of Law. See Casebook.

Caseworker. Generally, a social worker whose clients
are called cases and whose work is mainly in the field.

Cas fortuit /ka fortwiy/. Fr. In the law of insurance, a
fortuitous event; an inevitable accident.

Cash. Money or the equivalent; usually ready money.
Currency and coins, negotiable checks, and balances in
bank accounts. That which circulates as money. See
Legal tender; Petty cash.

Cash account. A record, in bookkeeping, of all cash
transactions; a summary of moneys received and ex-
pended.

Cash bail. Sum of money posted by a criminal defen-
dant to insure his presence in court; used in place of
surety bond and real estate. See Bail.

Cash basis accounting. A method of accounting that
reflects deductions as paid and income as received in
any one tax year. That system of accounting which
treats as income only cash which is actually received
and as expense only cash which is actually paid out, in
contrast to accrual basis which records income when due
though not received and expense when incurred though
not yet paid.

Cash book. In bookkeeping, an account book in which is
kept a record of all cash transactions, or all cash re-
ceived and expended.

Cash budget. A period-by-period statement of opening
cash on hand, estimated cash receipts, estimated cash
disbursements, and estimated cash balance at the end of
each period. A projection of the company’s cash re-
ceipts and disbursements over some future period of
time.

Cash cycle. The time lapse between purchase of materi-
als and collection of accounts receivable for finished
product sold.
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Cash discount. A deduction from billed price which
seller allows for payment within a certain time; eg.
10% discount for payment within 10 days. A discount
offered for early payment of an invoice.

Cash dividend. That portion of profits and surplus paid
to stockholders by a corporation in form of cash. To be
contrasted with “stock” dividend.

Cash equivalent doctrine. Generally, a cash basis tax-
payer does not report income until cash is constructively
or actually received. Under the cash equivalent doc-
trine, cash basis taxpayers are required to report income
even though no cash is actually received in a transaction
if the equivalent of cash is received e.g., property is
received instead of cash in a taxable transaction.

Cash flow. The cash generated from property, business,
etc. It is different from net income; cash flow looks to
the amount of cash left after all payments are made,
whether they are tax deductible or not. Cash receipts
minus disbursements from a given asset, or group of
assets, for a given period. An analysis of the movement
of cash through a venture as contrasted with the earn-
ings of the venture.

Negative cash flow. Refers to a situation where the
cash needs of a business exceed its cash intake.

Cashier, v. To dismiss dishonorably from service.

Cashier, n. Executive officer of bank or trust company
responsible for banking transactions. One who collects
and records payments at store, restaurant, business, or
the like.

Cashiered. Dismissal with ignominy or dishonor, or in
disgrace.

Cashier’s check. A check drawn by the bank upon
itself and issued by an authorized officer of a bank,
directed to another person evidencing fact that payee is
authorized to demand and receive from the bank, upon
presentation, the amount of money represented by the
check. National Newark and Essex Bank v. Giordano,
111 N.J.Super. 347, 268 A.2d 327, 328. See also Check.

Cashlite. An amercement or fine; a mulct.

Cash market value. Price which property would bring

if offered for sale by one who desired to sell but was
under no obligation to sell, and was bought by one who
desired to buy but was under no necessity to buy. Ur-
ban Renewal Agency of City of Lubbock v. Trammel,
Tex., 407 SW.2d 773, 777. “Fair market value,” “rea-
sonable market value” or “fair cash market value” are
synonymous. Housing Authority of Birmingham Dist.
v. Title Guarantee Loan & Trust Co., 243 Ala. 157, 8
So.2d 835, 837. For Fair market value, and Fair cash
market value, see those titles.

Cash note. In England, a bank-note of a provincial bank
or of the Bank of England.

Cash out. Exists when seller of property takes the
entire amount of equity in cash rather than retaining
some interest in property.

CASSETUR BILLA

Cash position. Degree of liquidity; amount of quick or
liquid assets.

Cash price. A price payable in cash at the time of sale
of property, in opposition to a barter or a sale on credit.

Cash sale. A sale for money in hand. A sale condi-
tioned on payment concurrent with delivery. Weyer-
hﬁxser Timber Co. v. First Nat. Bank, 150 Or. 172, 43
P.2d 1078, 1081. See Sale; Time-price differential.

Cash surrender value. The amount of money that an
insurance policy would yield if cashed in with the insur-
ance company that issued the policy. The cash surren-
der value of a life insurance policy is the reserve less a
surrender charge. Amount which the insurer will pay
upon cancellation of the policy before death. See Cash
value option.

Cash value. The cash value of an article or piece of
property is the price which it would bring at private sale
(as distinguished from a forced or auction sale); the
terms of sale requiring the payment of the whole price
in ready money, with no deferred payments.

Actual value or market value. Fort Worth & D. N.
Ry. Co. v. Sugg, Tex.Civ.App., 68 S.W.2d 570, 572. Clear
market value or fair market value. Price property will
bring on sale by one desiring, but not compelled, to sell
to one desiring but not compelled, to purchase. Insur-
ance Co. of North America, v. McCraw, 255 Ky. 839, 75
S.W.2d 518, 520. Saleable value. In re Lang Body Co.,
C.C.A.Ohio, 92 F.2d 338, 340. Value at which property
would be taken in payment of just debt from solvent
debtor. Bank of Fairfield v. Spokane County, 173 Wash.
145, 22 P.2d 646, 652.

See also Actual cash value; Cash surrender value; Fair
cash value; Fair market value; Market value.

Cash value option. The right of an owner of life insur-
ance policy to take the cash value of a policy which is a
predetermined amount at a given point in time; gener-
ally limited to a specified period after default in premi-
um payments.

Cassare. To quash; to render void; to break.

Cassation. In French law, annulling; reversal; break-

ing the force and validity of a judgment. A decision
emanating from the sovereign authority, by which a
decree or judgment in the court of last resort is broken
or annulled.

Cassation, court of. (Fr. cour de cassation.) The high-
est court in France; so termed from possessing the
power to quash (casser) the decrees of inferior courts. It
is a court of appeal in criminal as well as civil cases.

Cassetur billa /kssiytor bila/. (Lat. That the bill be
quashed.) The form of the judgment for the defendant
on a plea in abatement, where the action was com-
menced by bill (billa). 3 Bl.Comm. 303. The form of an
entry made by a plaintiff on the record, after a plea in
abatement, where he found that the plea could not be
confessed and avoided, nor traversed nor demurred to;
amounting in fact to a discontinuance of the action.
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Cassetur breve /kasiytor briyviy/. (Lat. That the writ
be quashed.) The form of the judgment for the defen-
dant on a plea in abatement, where the action was
commenced by original writ (breve). 3 Bl.Comm. 303.

A judgment sometimes entered against a plaintiff at
his request when, in consequence of allegations of the
defendant, he can no longer prosecute his suit with
effect.

Cast. To deposit formerly or officially, as to cast a ballot.
The form in which a thing is constructed. To get rid of;
to discard.

Cast away. Rejected; thrown away. Cast ashore or
adrift, as a shipwrecked person.

Castel, or castle. A fortress in a town; the principal
mansion of a nobleman.

Castellain /k#&stolon/. In old English law, the lord,
owner, or captain of a castle; the constable of a fortified
house; a person having the custody of one of the crown
mansions; an officer of the forest.

Castellanus /ka&stsléynss/. A castellain; the keeper or
constable of a castle.

Castellarium, castellatus /ka&stolériyom/ka&stsléytos/.
In old English law, the precinct or jurisdiction of a
castle.

Castellorum operatio /ka&stslorom opsréysh(iy)ow/. In

Saxon and old English law, castle work. Service and
labor done by inferior tenants for the building and
upholding of castles and public places of defense. One
of the three necessary charges (trinoda necessitas) to
which all lands among the Saxons were expressly sub-
ject. Towards this some gave them personal service,
and others, a contribution of money or goods. 1 Bl
Comm. 263.

Castigatory. An engine used to punish women who had
been convicted of being common scolds. It was some-
times called the trebucket, tumbrel, ducking-stool, or
cucking-stool.

Casting vote. Deciding vote cast by presiding officer to
break tie. Act of voting by ballot or voting machine.

Castle doctrine. A man’s home is his castle and, hence,
he may use all manner of force including deadly force to
protect it and its inhabitants from attack. Doctrine is
usually attributed to Coke, Third Institute, 1644, but
similar phrases are found in Roman law. See Self-de-
fense.

Castleguard. In feudal law, an imposition anciently laid
upon such persons as lived within a certain distance of
any castle, towards the maintenance of such as watched
and warded the castle.

Castleguard rents. In old English law, rents paid by
those that dwelt within the precincts of a castle, towards
the maintenance of such as watched and warded it.

Castrensis /kastrénsss/. In the Roman law, relating to
the camp or military service.

Castrense peculium, a portion of property which a son

acquired in war, or from his connection with the camp.
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Casual /k#z(h)yuwsl/. Occurring without regularity, oc-
casional; impermanent, as employment for irregular
periods.

Happening or coming to pass without design and
without being foreseen or expected; unforeseen; un-
certain; unpremeditated.

Casual bettor. An occasional and irregular bettor who
is not guilty of crime of engaging in betting and gam-
bling organized and carried on as a systematic business.
Bamman v. Erickson, 288 N.Y. 133, 41 N.E.2d 920, 922.

Casual deficiency of revenue. An unforeseen or unex-
pected deficiency, or an insufficiency of funds to meet
some unforeseen and necessary expense.

Casual deficit. A deficit happening by chance or acci-
dent and without design. State Budget Commission v.
Lebus, 244 Ky. 700, 51 S.W.2d 965.

Casual ejector. The nominal defendant in an action of
ejectment.

Casual employment. Employment at uncertain or ir-
regular times. Employment for short time and limited
and temporary purpose. Occasional, irregular or inci-
dental employment. Such employee does not normally
receive seniority rights nor, if hours worked are below a
certain number each week, fringe benefits. By statute
in many states, such employment may or may not be
subject to workers’ compensation at the election of the
employer. The test is the nature of the work or the
scope of the contract of employment or the continuity of
employment.

Casual sale. A sale which is not made customarily or in
the regular course of business; an occasional sale.

Casualty /k#&z(h)yuwsltiy/. A serious or fatal accident.
A person or thing injured, lost or destroyed. A disas-
trous occurrence due to sudden, unexpected or unusual
cause. Accident; misfortune or mishap; that which
comes by chance or without design. A loss from such an
event or cause; as by fire, shipwreck, lightning, etc. See
also Accident; Loss; Unavoidable casualty.

Casualty insurance. See Insurance.

Casualty loss. A casualty loss is defined for tax pur-
poses as “the complete or partial destruction of property
resulting from an identifiable event of a sudden, unex-
pected or unusual nature”; e.g., floods, storms, fires,
auto accidents. Individuals may deduct business casual-
ty losses in full. Losses include those in a trade or
business or incurred in a transaction entered into for a
profit. Personal or nonbusiness casualty losses are de-
ductible by individuals as itemized deductions. Such
loss deductions are reduced by $100 and 10% of the
taxpayer’s adjusted gross income.

Casu consimili /kéys(y)Juw konsimoslay/. In old English
law, a writ of entry, granted where tenant by the curte-
sy, or tenant for life, alienated in fee, or in tail, or for
another’s life, which was brought by him in reversion
against the party to whom such tenant so alienated to
his prejudice, and in the tenant’s lifetime. See Consimili
casu.
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Casu proviso /kéys(y)uw provayzow/. Lat. In the case
provided for. A writ of entry framed under the provi-
sions of the statute of Gloucester (6 Edw. I) c¢. 7, which
lay for the benefit of the reversioner when a tenant in
dower aliened in fee or for life.

Casus /kéysos/. Lat. Chance; accident; an event; a
case; a case contemplated.

Casus belli /kéysss bélay/. An occurrence giving rise to
or justifying war.

Casus feederis /kéysos fiydorss, °fédorss/. In interna-
tional law, the case of the treaty. The particular event
or situation contemplated by the treaty, or stipulated
for, or which comes within its terms. In commercial
law, the case or event contemplated by the parties to an
individual contract or stipulated for by it, or coming
within its terms.

Casus fortuitus /kéysss fortyGwstos/. An inevitable
accident, a chance occurrence, or fortuitous event. A
loss happening in spite of all human effort and sagacity.

Casus fortuitus non est sperandus, et nemo tenetur
devinare /kéysos fortyiwstos non est sporéndss, et
niymow toniytor dévanériy/. A fortuitous event is not
to be expected, and no one is bound to foresee it.

Casus fortuitus non est supponendus /kéysos for-
tyawotas non est sdponéndas/. A fortuitous event is not
to be presumed.

Casus major /kéysos méyjor/. In the civil law, a casual-
ty; an extraordinary casualty, as fire, shipwreck, etc.

Casus omissus /kéysos amisas/. A case omitted; an
event or contingency for which no provision is made;
particularly a case not provided for by the statute on the
general subject, and which is therefore left to be gov-
erned by the common law.

Casus omissus et oblivioni datus dispositioni juris
communis relinquitur /kéysos omisas ét sbliviyéwnay
déytos dispozishiyownay jirss komyuwnss rolin-
kwator/. A case omitted and given to oblivion (forgot-
ten) is left to the disposal of the common law. A
particular case, left unprovided for by statute, must be
disposed of according to the law as it existed prior to
such statute.

Casus omissus pro omisso habendus est /kéysss
amises prow amisow hobéndss ést/. A case omitted is to
be held as (intentionally) omitted.

Catalla /kotzlo/. In old English law, chattels. The
word among the Normans primarily signified only
beasts of husbandry, or, as they are still called, “cattle,”
but, in a secondary sense, the term was applied to all
movables in general, and not only to these, but to
whatever was not a fief or feud.

Catalla juste possessa amitti non possunt /kotzls
jstiy pozéss éymitay non posont/. Chattels justly pos-
sessed cannot be lost.

Catalla otiosa /kot&lo owshiyowss/. Dead goods or chat-
tels as distinguished from animals. Idle cattle, that is,
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such as were not used for working, as distinguished from
beasts of the plow; called also animalia otiosa.

Catalla reputantur inter minima in lege /kot£lo rep-
yuwt@ntor intor minomo in liyjiy/. Chattels are con-
sidered in law among the least (or minor) things.

Catallis captis nomine districtionis /kot&los k&ptos
némoniy dostrikshiyownoss/. An obsolete writ that lay
where a house was within a borough, for rent issuing
out of the same, and which warranted the taking of
doors, windows, etc., by way of distress.

Catallis reddendis /kat&lss radéndss/. For the return
of the chattels; an obsolete writ that lay where goods
delivered to a man to keep till a certain day were not
upon demand redelivered at the day.

Catallum /kot&lom/. A chattel.
in the plural form, catalla (q.v.).

Catals /k&tolz/. Goods and chattels.

Cataneus /kotéyniyss/. A tenant in capite.
holding immediately of the crown.

Most frequently used

See Catalla.
A tenant

Catascopus /kot&skspss/. An old name for an archdea-
con.

Catastrophe /kot&strofiy/. A notable disaster; a more
serious calamity than might ordinarily be understood
from the term “casualty.” Utter or complete failure.

Catching bargain. See Bargain.

Catchings. Things caught (e.g. fish), and in the posses-
sion, custody, power, and dominion of the party, with a
present capacity to use them for his own purposes.

Catchpoll. A name formerly given to a sheriff’s deputy,
or to a constable, or other officer whose duty it is to
arrest persons. He was a sort of serjeant. The word is
no longer in use as an official designation.

Catch time charter. One under which compensation is
paid for the time the boat is actually used. Schoonmak-
er-Conners Co. v. New York Cent. R. Co., D.CN.Y,, 12
F.2d 314, 315. See also Bareboat charter.

Cater cousin. (From Fr. Quatrecousin.) A cousin in the
fourth degree; hence any distant or remote relative.

Cathedral. In English ecclesiastical law, a tract set
apart for the service of the church. The church of the
bishop of the diocese, in which is his cathedra, or throne,
and his special jurisdiction; in that respect the principal
church of the diocese.

Cathedral preferments. In English ecclesiastical law,
all deaneries, archdeaconries, and canonries, and gener-
ally all dignities and offices in any cathedral or collegi-
ate church, below the rank of a bishop.

Cathedratic /k&fodretok/. In English ecclesiastical
law, a sum of 2s. paid to the bishop by the inferior
clergy; but from its being usually paid at the bishop’s
synod, or visitation, it is commonly named synodals.

Catholic Emancipation Act. The statute of 10 Geo. IV,
c¢. 7, by which Roman Catholics were restored, in gener-
al, to the full enjoyment of all civil rights, except that of
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holding ecclesiastical offices, and certain high appoint-
ments in the state.

Catoniana regula /kztowniyéyns régyslo/. In Roman
law, the rule which is commonly expressed in the max-
im, Quod ab initio non valet tractu temporis non convale-
bit, meaning that what is at the beginning void by
reason of some technical (or other) legal defect will not
become valid merely by length of time. The rule ap-
plied to the institution of haredes, the bequest of lega-
cies, and such like. The rule is not without its applica-
tion also in English law; eg., a married woman’s will
(being void when made) is not made valid merely be-
cause she lives to become a widow.

Cats and dogs. Colloquial expression for highly specula-
tive securities.

Cattle gate. In old English law, a customary proportion-
ate right of pasture enjoyed in common with others. A
right to pasture cattle in the land of another. It was a
distinct and several interest in the land, passing by lease
and release.

Cattle rustling. Stealing of cattle.
CATV. Community Antenna Television Systems.

Caucasian /kokéyzhon/. Of or pertaining to the white
race.

Caucus /kdokss/. A meeting of the legal voters of any
political party assembled for the purpose of choosing
delegates or for the nomination of candidates for office.

Cauda terrz /kods tériy/. A land’s end, or the bottom
of a ridge in arable land.

Caursines /k(s)rsonz/. Italian merchants who came into
England in the reign of Henry III, where they estab-
lished themselves as money lenders, but were soon ex-
pelled for their usury and extortion.

Causa /koza/kéwza/. Lat. A cause, reason, occasion,
motive, or inducement. As used with the force of a
preposition, it means by virtue of, on account of, in
contemplation of; e.g. causa mortis, in anticipation of
death. A condition; a consideration; motive for per-
forming a juristic act.

In the Civil and old English law the word signified a
source, ground, or mode of acquiring property; hence a
title; one’s title to property. Thus, “titulus est justa
causa possidendi id quod nostrum est;” title is the
lawful ground of possessing that which is ours. Also a
cause; a suit or action pending; e.g. Causa testamenta-
ria, a testamentary cause. Causa matrimonialis, a mat-
rimonial cause.

See also Cause; Cause of action.

Causa causz est causa causati /kozo koziy ést kozo
kozéytay/. The cause of a cause is the cause of the
thing caused. The cause of the cause is to be considered
as the cause of the effect also.

Causa causans /k6zs kozaenz/. The immediate cause;
the last link in the chain of causation.
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Causa causantis, causa est causati /koézo koz&ntos,
kézo ést kozéytay/. The cause of the thing causing is
the cause of the effect.

Causa data et non secuta /kozs déyts ét non sokytawta/.
In the civil law, consideration given and not followed,
that is, by the event upon which it was given. The
name of an action by which a thing given in the view of
a certain event was reclaimed if that event did not take
place.

Causa ecclesiz publicis zquiparatur; et summa est
ratio qu pro religione facit /kozs okliyziyiy pablosas
eékwoparéytor; €t sdmo ést - réysh(iyJow kwiy prow
ralijiyowniy féysat/. The cause of the church is equal to
public cause; and paramount is the reason which makes
for religion.

Causz dotis, vitz, libertatis, fisci sunt inter favorabi-
lia in lege /koziy dowtss, vaytiy, libortéytas, fiskay sant
intor féyversbiliys in liyjiy/. Causes of dower, life, liber-
ty, revenue, are among the things favored in law.

Causa et origo est materia negotii /kozs éd 6ragow eést
motiriys nogéwshiyay/. The cause and origin is the
substance of the thing, the cause and origin of a thing
are a material part of it. The law regards the original
act.

Causa hospitandi /ko6zs hospsténday/. For the purpose
of being entertained as a guest.

Causa jactitationis maritagii /kézo jektéyshiyownos
marstéyjiyay/. A form of action which anciently lay
against a party who boasted or gave out that he or she
was married to the plaintiff, whereby a common reputa-
tion of their marriage might ensue. 3 Bl.Comm. 93.
See Jactitation (Jactitation of marriage).

Causa list /kézo list/. See Cause list.
Causal relation. See Proximate cause.

Causa matrimonii przlocuti /kéze ma&troméwniyay
priylokyiwtay/. A writ lying where a woman has given
lands to a man in fee-simple with the intention that he
shall marry her, and he refuses so to do within a
reasonable time, upon suitable request. Now obsolete.
3 Bl.Comm. 183.

Causam nobis significes quare /kdézom nowbas
signifosiyz kwériy/. A writ addressed to a mayor of a
town, etc., who was by the king’s writ commanded to
give seisin of lands to the king’s grantee, on his delaying
to do it, requiring him to show cause why he so delayed
the performance of his duty.

Causa mortis /koézo mortss/.
proaching death.

In contemplation of ap-

Causa mortis donatio /ké6zs moértas donéysh(iy)ow/. See
Causa mortis gift, Donatio mortis causa.

Causa mortis gift. A gift made by a donor in contem-
plation of his or her imminent death. If the donor does
not die of that ailment, the gift is revoked.

Causa patet /kozs p&tot/°péytat/. The reason is open,
obvious, plain, clear, or manifest. A common expression
in old writers.
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Causa proxima /ké6zs proksomas/. The immediate, near-
est, or latest cause. The efficient cause; the one that
necessarily sets the other causes in operation. Insur-
ance Co. v. Boon, 95 U.S. 117, 130, 24 L.Ed. 395. See
Proximate cause.

Causa proxima non remota spectatur /kozo proksomo
non romoOwts spektéytor/. An efficient adequate cause
being found, it must be considered the true cause unless
some other independent cause is shown to have inter-
vened between it and the result. The immediate (or
direct), not the remote, cause, is looked at, or considered.
For a distinction, however, between immediate and
proximate cause, see Cause; Proximate cause.

Causare /kozériy/. In the civil and old English law, to
be engaged in a suit; to litigate; to conduct a cause.

Causa rei /koz> riyay/. In the civil law, things accesso-
ry or appurtenant. The accessions, appurtenances, or
fruits of a thing; comprehending all that the claimant of
a principal thing can demand from a defendant in
addition thereto, and especially what he would have
had, if the thing had not been withheld from him.

Causa remota /kozo roméwta/. A remote or mediate
cause; a cause operating indirectly by the intervention
of other causes.

Causa sine qua non /ko6z> sayniy kwey nén/. A neces-
sary or inevitable cause; a cause without which the
effect in question could not have happened. Hayes v.
Railroad Co., 111 US. 228, 4 SCt. 369, 28 LEd. 410. A
cause without which the thing cannot be. With refer-
ence to negligence, it is the cause without which the
injury would not have occurred. See Proximate cause.

Causation. The fact of being the cause of something
produced or of happening. The act by which an effect is
produced. An important doctrine in fields of negligence
and criminal law.

Causator /kozéytor/. A litigant; one who takes the part
of the plaintiff or defendant in an action.

In old European law, one who manages or litigates
another’s cause.

Causa turpis /kozs tdrpss/. A base (immoral or illegal)
cause or consideration.

Causa vaga et incerta non est causa rationabilis
/ko6zo véygs et insdrto non est kozo rash(iy)onéybolos/.
A vague and uncertain cause is not a reasonable cause.

Cause, v. To be the cause or occasion of; to effect as an
agent; to bring about; to bring into existence; to make
to induce; to compel.

Cause, n. (Lat. causa.) Each separate antecedent of an
event. Something that precedes and brings about an
effect or a result. A reason for an action or condition.
A ground of a legal action. An agent that brings some-
thing about. That which in some manner is accountable
for condition that brings about an effect or that pro-
duces a cause for the resultant action or state. State v.
Fabritz, 276 Md. 416, 348 A.2d 275, 280.

CAUSE OF INJURY

A suit, litigation, or action. Any question, civil or
criminal, litigated or contested before a court of justice.
See Cause of action.

See also Causa; Causation; Concurrent causes; Con-
tributing cause; Dependent intervening cause; Efficient
cause; Efficient intervening cause; Good cause; Immedi-
ate cause; Independent intervening cause; Intervening
act; Intervening agency; Intervening cause; Legal cause;
Natural and probable consequences; Negligence (Contrib-
utory negligence); Probable cause; Procuring cause; Pro-
ducing cause; Proximate cause; Remote cause; Sole
cause; Sufficient cause.

Direct or immediate cause. See Proximate cause.

Dismissal for cause. See For cause.

Intervening cause. That occurrence which comes be-
tween the initial force or occurrence and the ultimate
effect. See also Intervening act.

Superseding cause. That occurrence or force which not
only intervenes, but which also breaks the chain of
causation between the initial occurrence and the ulti-
mate effect so as to render the initial force or occurrence
causatively harmless.

Cause in fact. That particular cause which produces an
event and without which the event would not have
occurred. Medallion Stores, Inc. v. Eidt, Tex.Civ.App.,
405 S.W.2d 417, 422. Courts express this in the form of
a rule commonly referred to as the “but for” rule: the
injury to an individual would not have happened but for
the conduct of the wrongdoer. See Proximate cause; Res
(Res ipsa loquitur).

Cause list. In English practice, a printed roll of actions,
to be tried in the order of their entry, with the names of
the solicitors for each litigant, made out for each day
during the sittings of the courts. Similar to the calen-
dar of cases, or docket, used in American courts.

Cause of action. The fact or facts which give a person a
right to judicial redress or relief against another. The
legal effect of an occurrence in terms of redress to a
party to the occurrence. A situation or state of facts
which would entitle party to sustain action and give him
right to seek a judicial remedy in his behalf. Thompson
v. Zurich Ins. Co., D.C.Minn., 309 F.Supp. 1178, 1181.
Fact, or a state of facts, to which law sought to be
enforced against a person or thing applies. Facts which
give rise to one or more relations of right-duty between
two or more persons. Failure to perform legal obli-
gation to do, or refrain from performance of, some act.
Matter for which action may be maintained. Unlawful
violation or invasion of right. The right which a party
has to institute a judicial proceeding. See also Case;
Claim; Failure to state cause of action; Justiciable contro-
versy; Right of action; Severance of actions; Splitting
cause of action; Suit.

Cause of injury. That which actually produces it.



CAUSES CELEBRES

Causes célebres /kowz soléb(rs)/. Celebrated cases. A
work containing reports of the decisions of interest and
importance in French courts in the seventeenth and
eighteenth centuries. Secondarily, a single trial or deci-
sion is sometimes called a “cause célébre,” when it is
remarkable on account of the parties involved or the
unusual, interesting, or sensational character of the
facts.

Cause suit to be brought. Commence or begin. See
Cause; Concurrent causes; Efficient cause; Probable
cause; Proximate cause.

Causeway. A raised roadbed through low lands or
across wet ground or water.

Causidicus /kosidokss/. In the civil law, a speaker or
pleader; one who argued a cause ore tenus. See Advo-
cate.

Cautela /kotols/. Lat. Care; caution; vigilance; previ-
sion.

Cautio /késh(iy)ow/. In the civil and French law, securi-
ty given for the performance of any thing; bail; a bond
or undertaking by way of surety. Also the person who
becomes a surety.

Cautio fidejussoria /kdsh(iy)ow faydiyjesoriys/. Securi-
ty by means of bonds or pledges entered into by third
parties.

Cautio muciana /késh(iy)ow myuwshiyéyna/. Security
given by an heir or legatee, to obtain immediate posses-
sion of inheritance or legacy, for observance of a condi-
tion annexed to the bequest, where the act which is the
object of the condition is one which he must avoid
committing during his whole life, e.g., that he will never
marry, never leave the country, never engage in a
particular trade, etc.

Caution. To warn, exhort, to take heed, or give notice of
danger.

Cautionary instruction. That part of a judge’s charge
to a jury in which he instructs them to consider certain
evidence only for a specific purpose, e.g. evidence that a
criminal defendant committed crimes other than the
crime for which he is on trial may be admitted to prove
a scheme or to show intent as to this crime but not to
prove that he committed this particular crime and such
evidence requires cautionary instructions. Com. v.
Campbell, Mass., 353 N.E.2d 740. Also, instruction by
judge to jury to not be influenced by extraneous matters
on outside forces, or to talk about case to anyone outside
of trial. Other examples of cautionary instructions are:
an instruction to the jurors at the outset of a case
against talking with any witness, Lamons v. State, 176
Ga.App. 290, 335 S.E.2d 652; an instruction on the
inherent weakness of eyewitness identification, State v.
Jonas, Utah, 725 P.2d 1378, an instruction for the jury
not to consider a witness’s actions as bearing on the
guilt or innocence of any of the defendants. Lindsey v.
United States, 484 U.S. 934, 108 S.Ct. 310, 98 L.Ed.2d
268.
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Cautione admittenda /koshiyowniy &dmoténds/. In
English ecclesiastical law, a writ that lies against a
bishop who holds an excommunicated person in prison
for contempt, notwithstanding he offers sufficient cau-
tion or security to obey the orders and commandment of
the church for the future.

Cautio pignoratitia /kosh(iy)ow pignorstish(iy)sa/. Se-
curity given by pledge, or deposit, as plate, money, or
other goods.

Cautio pro expensis /késh(iy)ow prow okspénsss/. Se-
curity for costs, charges, or expenses.

Cautious. Careful; prudent; circumspect; discreet in
face of danger or risk.

Cautio usufructuaria /késh(iy)ow yuwz(h)yuwfrsk-
tyuwériys/. Security, which tenants for life give, to
preserve the property rented free from waste and injury.

C.A.V. An abbreviation for curia advisari vult, the court
will be advised, will consider, will deliberate.

Caveat /k&viyst/kéyviyst/. Lat. Let him beware.
Warning to one to be careful. A formal notice or
warning given by a party interested to a court, judge, or
ministerial officer against the performance of certain
acts within his power and jurisdiction. This process
may be used in the proper courts to prevent (temporari-
ly or provisionally) the proving of a will or the grant of
administration, or to arrest the enrollment of a decree
in chancery when the party intends to take an appeal, to
prevent the grant of letters patent, etc.

Used in writing to warn the reader of an interpreta-
tion different from the one proposed or advanced.
See also Warning.

Caveat actor /k&viyst &ktor/.
beware.

Let the doer, or actor,

Caveat emptor /k&viyst ém(p)tor/kéyviyst®/. Let the
buyer beware. This maxim summarizes the rule that a
purchaser must examine, judge, and test for himself.
This maxim is more applicable to judicial sales, auc-
tions, and the like, than to sales of consumer goods
where strict liability, warranty, and other consumer
protection laws protect the consumer-buyer. See also
Warning.

Caveat emptor, qui ignorare non debuit quod jus ali-
enum emit /k&viyst ém(p)tor, kway ignorériy non
débyuwst kwod j3s @liyiynem émoat/. Let a purchaser
beware, who ought not to be ignorant that he is purchas-
ing the rights of another. Let a buyer beware; for he
ought not to be ignorant of what they are when he buys
the rights of another.

Caveator /ka&viyéytor/. One who files a caveat.

Caveat to will. A demand that will be produced and
probated in open court. An attack on validity of alleged
will.

Caveat venditor /k&viyst véndstor/. Let the seller be-
ware.

Caveat viator /k&viyst viyéytor/. Let the wayfarer
beware. This phrase has been used as a concise expres-
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sion of the duty of a traveler on the highway to use due
care to detect and avoid defects in the way.

Cavendum est a fragmentis /kevéndom ést ey
fregméntas/. Beware of fragments.

Cavere /koviriy/. Lat. In the civil and common law, to
take care; to exercise caution; to take care or provide
for; to provide by law; to provide against; to forbid by
law; to give security; to give caution or security on
arrest.

Cayagium /keyéyjiyom/. In old English law, cayage or
kayage; a toll or duty anciently paid the king for
landing goods at a quay or wharf.

C.B. In English reports and legal documents, an abbrevi-
ation for the ancient court of Common Bench. Also an
abbreviation for Chief Baron of the Court of Exchequer.

C.B.O.E. Chicago Board of Options Exchange.

C.C. Various terms or phrases may be denoted by this

abbreviation; such as circuit court (or city or county
court); criminal cases (or crown or civil or chancery
cases); civil code; chief commissioner; and cepi corpus, 1
have taken his body.

C.C.; B.B. I have taken his body; bail bond entered.
See Capias (Capias ad respondendum).

C.C.C. Commodity Credit Corporation.
C.C. & C. I have taken his body and he is held.

C Corporation. A regular corporation governed by Sub-
chapter C of the Internal Revenue Code. Distinguished
from S corporations, which fall under Subchapter S of
the Code. See Corporation.

C.D. Certificate of deposit.

Ceap /chiyp/. In English law, a bargain; anything for
sale; a chattel; also cattle, as being the usual medium
of barter. Sometimes used instead of ceapgild (q.v.).

Ceapgild /chiypgild/. Payment or forfeiture of an ani-
mal. An ancient species of forfeiture.

Cease. To stop; to become extinct; to pass away; to
suspend or forfeit. To leave off; bring to an end; to
come to an end; break off or taper off to a stop; to give
over or bring to an end an activity or action. Liller v.
Logsdon, 261 Md. 367, 275 A.2d 469, 470.

Cease and desist order. An order of an administrative
agency or court prohibiting a person or business firm
from continuing a particular course of conduct, e.g. Fed.
Trade Commission may order a business to cease and
desist from misbranding or misadvertising its products.
F. T. C. v. Mandel Bros., Inc., 359 U.S. 385, 79 S.Ct. 818,
3 L.Ed.2d 893. Ruling issued in an unfair labor practice
case requiring the charged party (respondent) to stop the
conduct found illegal and take specified affirmative ac-
tion designed to remedy the unfair labor practice. See
Injunction; Restraining order.

Cede. To yield up; to assign; to grant; to surrender; to
withdraw. Generally used to designate the transfer of
territory from one government to another.

CENSO CONSIGNATIVO

Cedo /siydow/. I grant. The word ordinarily used in-
Mexican conveyances to pass title to lands.

Cedula /O.En./sédyslo/séjola/Sp./séyduwla/. In old
English law, a schedule. In Spanish law, an act under
private signature, by which a debtor admits the amount
of the debt, and binds himself to discharge the same on a
specified day or on demand. Also the notice or citation
affixed to the door of a fugitive criminal requiring him
to appear before the court where the accusation is
pending.

Cedule /sodyawl/. In French law, the technical name of
an act under private signature.

Celation /ssléyshan/. Concealment of pregnancy or de-
livery.

Celebration of marriage /sélobréyshon sv méraj/. The
formal act by which a man and woman take each other
for husband and wife, according to law; the solemniza-
tion of a marriage. The term is usually applied to a
marriage ceremony attended with ecclesiastical func-
tions; i.e. a church wedding.

Celibacy. The condition or state of life of an unmarried
person, particularly of one who vows never to marry.

Celler-Kefauver Act. A federal law enacted in 1950
dealing with restrictions on mergers and expanding the
Clayton Act of 1914 in this regard.

Cemetery. A graveyard; burial ground. Place or area
set apart for interment of the dead. Term includes not
only lots for depositing the bodies of the dead, but also
avenues, walks, and grounds for shrubbery and orna-
mental purposes.

Cenegild /kéynagild/. In Saxon law, an expiatory mulct
or fine paid to the relations of a murdered person by the
murderer or his relations.

Cenninga. A notice given by a buyer to a seller that the
things which had been sold were claimed by another, in
order that he might appear and justify the sale. But the
exact significance of this term is somewhat doubtful.

Censaria /san(t)sériya/. In old English law, a farm, or
house and land let at a standing rent.

Censarii /san(t)sériyay/. In old English law, farmers, or
such persons as were liable to pay a census (tax).

Censere /sen(t)sérey/. In the Roman law, to ordain; to
decree.

Censo /sénsow/. In Spanish and Mexican law, an annui-
ty, a ground rent. The right which a person acquires to
receive a certain annual pension, for the delivery which
he makes to another of a determined sum of money or of
an immovable thing.

Censo al quitar /sénsow al kiytar/. A redeemable an-
nuity; otherwise called “censo redimible.”

Censo consignativo /sénsow konsignstiyvow/. A censo
(q.v.) is called "consignativo” when he who receives the
money assigns for the payment of the pension (annuity)
the estate the fee in which he reserves.
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Censo enfitéutico /sénsow eénfiytéwtikow/. In Spanish
and Mexican law, an emphyteutic annuity. That spe-
cies of censo (annuity) which exists where there is a
right to require of another a certain canon or pension
annually, on account of having transferred to that per-
son forever certain real estate, but reserving the fee in
the land. The owner who thus transfers the land is
called the “censualisto,” and the person who pays the
annuity is called the “censatario.”

Censor /sénsor/. One who examines publications, films
and the like for objectionable content. Roman officers
who acted as census takers, assessors and reviewers of
public morals and conduct. Officer of armed forces who
reads letters and other communications of servicemen
and deletes material considered to be harmful or of a
danger to security. See also Censorship; Prior restraint.

Censo reservatio /sénsow reysérvatiyow/. In Spanish
and Mexican law, the right to receive from another an
annual pension by virtue of having transferred land to
him by full and perfect title.

Censorship. Review of publications, movies, plays, and
the like for the purpose of prohibiting the publication,
distribution, or production of material deemed objection-
able as obscene, indecent, or immoral. Such actions are
frequently challenged as constituting a denial of free-
dom of press and speech. Near v. Minnesota, 283 U.S.
697, 716, 51 S.Ct. 625, 75 L.Ed. 1357; Roth v. United
States, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498;
Miller v. California, 413 U.S. 15, 22, 93 S.Ct. 2607, 37
L.Ed.2d 419. See also Obscenity; Prior restraint.

Censuales /sensyuwéyliyz/. In old European law, a
species of oblati or voluntary slaves of churches or
monasteries; those who, to procure the protection of the
church, bound themselves to pay an annual tax or
quit-rent only of their estates to a church or monastery.

Censuere /sénsyuwiriy/. In Roman law, they have de-
creed. The term of art, or technical term for the judg-
ment, resolution, or decree of the senate.

Censumethidus /sénsoméfsdss/ or censumorthidus
/sénsomoOrfasdas/. A dead rent, like that which is called
“mortmain.”

Censure /sénshor/. The formal resolution of a legisla-
tive, administrative, or other body reprimanding a per-
son, normally one of its own members, for specified
conduct. An official reprimand or condemnation. See
also Censor; Reprimand.

Census /sénsss/. The official counting or enumeration
of people of a state, nation, district, or other political
subdivision. Such contains classified information relat-
ing to sex, age, family, social and economic conditions,
and public record thereof. City of Compton v. Adams,
33 Cal.2d 596, 203 P.2d 745, 746. The national census
has been compiled decennially since 1790, and has in-
creasingly listed a great variety of social and economic
data. A primary use of such data is to apportion or
reapportion legislative districts. See also Census bu-
reau; Federal census.

224

In Roman law, a numbering or enrollment of the
people, with a valuation of their fortunes.
In old European law, a tax, or tribute; a toll.

Census bureau. The Bureau of the Census was estab-
lished as a permanent office by act of Congress on
March 6, 1902 (32 Stat. 51). The major functions of the
Bureau are authorized by the Constitution (Art. I, Sec. 2,
Cl. 3), which provides that a census of population shall
be taken every 10 years, and by laws codified as title 13,
U.S. Code. The law also provides that the information
collected by the Bureau from individual persons, house-
holds, or establishments be kept strictly confidential and
be used only for statistical purposes.

Census regalis /sénsos rogéylos/. In English law, the
annual revenue or income of the crown.

Cent. A coin of the United States, the least in value of
those now minted. It is the hundredth part of a dollar.

Cental. A weight of 100 pounds avoirdupois, used at
Liverpool for corn. Usually called hAundredweight in the
United States.

Centena /sontiyns/. A hundred. A district or division
containing originally a hundred freemen, established
among the Goths, Germans, Franks, and Lombards, for
military and civil purposes, and answering to the Saxon
“hundred.” Also, in old records and pleadings, a hun-
dred weight.

Centenarii /séntonériyay/. Petty judges, under-sheriffs
of counties, that had rule of a hundred (centena), and
judged smaller matters among them.

Centeni /sontiynay/. The principal inhabitants of a
centena, or district composed of different villages, origi-
nally in number a hundred, but afterwards only called
by that name.

Center. This term is often used, not in its strict sense of
a geographical or mathematical center, but as meaning
the middle or central point or portion of anything. The
center of a section of land is the intersection of a
straight line from the north quarter corner to the south
quarter corner with a straight line from the east quarter
corner to the west quarter corner. Similarly, the center
of a street intersection refers to the point where the
center lines of the two streets cross. The center of the
main channel of a river, is the middle of broad and
distinctly defined bed of main river.

Center of gravity doctrine. Choice of law questions in
conflicts of law are resolved by application of the law of
the jurisdiction which has the most significant relation-
ship to or contact with event znd parties to the litigation
and the issues therein. Term is used synonymously
with most significant relationship or grouping of con-
tacts theory. Mitchell v. Craft, Miss., 211 So.2d 509;
Baffin Land Corp. v. Monticello Motor Inn, 70 Wash.2d
893, 425 P.2d 623, 625.

Centesima /santézoms/. In Roman law, the hundredth
part.

Usuriz centesima. Twelve per cent. per annum; that is,
a hundredth part of the principal was due each month,
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—the month being the unit of time from which the
Romans reckoned interest. 2 Bl.Comm. 462.

Centime /sontiym/. The name of a denomination of
French money, being the one-hundredth part of a franc.

Central criminal court. Also known as “Old Bailey”.
The name given to the English Crown Court by the
Courts Act of 1971 that has sat in central London since
1834.

Central Intelligence Agency. An agency of the Feder-
al government charged with responsibility of coordinat-
ing all information relating to security of the country.
All such intelligence information, recommendations, etc.
are reported to the National Security Council, to whom
the CIA is responsible to and under the direction of.

Centralization. Concentration of power and authority
in a central organization or government. For example,
power and authority over national and international
matters is centralized in the federal government.

Centumviri /sentdmvaray/. In Roman law, the name of
an important court consisting of a body of one hundred
and five judges. 3 Bl.Comm. 515.

Century. One hundred. A body of one hundred men.
The Romans were divided into centuries as the English
were divided into hundreds. Also a cycle of one hun-
dred years.

CEO. Abbreviation for “chief executive officer” of a
corporation.

Ceorl /chéyarl/. In Anglo Saxon law, a class of freemen
personally free, but possessing no landed property. A
tenant at will of free condition, who held land of the
thane on condition of paying rent or services. A free-
man of inferior rank occupied in husbandry. Under the
Norman rule, this term, as did others which denoted
workmen, especially those which applied to the con-
quered race, became a term of reproach, as is indicated
by the popular signification of churl.

Cepi /siypay/. Lat. I have taken. This word was of
frequent use in the returns of sheriffs when they were
made in Latin, and particularly in the return to a writ
of capias.

The full return (in Latin) to a writ of capias was
commonly made in one of the following forms: Cepi
corpus, I have taken the body, i.e., arrested the body of
the defendant; Cepi corpus et bail, I have taken the body
and released the defendant on a bail-bond; Cepi corpus
et committitur, I have taken the body and he has been
committed (to prison); Cepi corpus et est in custodia, 1
have taken the defendant and he is in custody; Cepi
corpus et est languidus, 1 have taken the defendant and
he is sick, i.e., so sick that he cannot safely be removed
from the place where the arrest was made; Cepi corpus
et paratum habeo, 1 have taken the body and have it
(him) ready, i.e., in custody and ready to be produced
when ordered.

Cepit /siypat/. He took. This was the characteristic

word employed in (Latin) writs of trespass for goods

taken, and in declarations in trespass and replevin. In
Black’s Law Dictionary 6th Ed.—6
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criminal practice, formerly a technical word necessary
in an indictment for larceny.

Cepit et abduxit /siypst ot sbddksat/. He took and led
away. The emphatic words in writs in trespass or
indictments for larceny, where the thing taken was a
living chattel, i.e., an animal.

Cepit et asportavit /siypst ot &spartéyvst/. He took
and carried away. Applicable in a declaration in tres-
pass or an indictment for larceny where the defendant
has carried away goods without right. 4 Bl.Comm. 231.

Cepit in alio loco /siypst an éyliyow lowkow/. In old
pleading, a plea in replevin, by which the defendant
alleges that he took the thing replevied in another place
than that mentioned in the declaration.

Cera impressa /sirs omprésa/. Lat. An impressed seal.
It may include an impression made on wafers or other
adhesive substances capable of receiving an impression,
or even paper.

CERCLA. Comprehensive Environmental Response,
Compensation, and Liability Act of 1980. See Superfund.

Certa debet esse intentio, et narratio, et certum fun-
damentum, et certa res quz deducitur in judicium
/sdrdo débat ésiy inténsh(iy)ow ét noréysh(iy)ow, ét
sdrtom findoméntom, ét sdrds riyz kwiy dad(y)awsstor in
juwdishiyam/. The design and narration ought to be
certain, and the foundation certain, and the matter
certain, which is brought into court to be tried.

Certain. Ascertained; precise; identified; settled; ex-
act; definitive; clearly known; unambiguous; or, in
law, capable of being identified or made known, without
liability to mistake or ambiguity, from data already
given. Free from doubt.

Certain services. In feudal and old English law, such
services as were stinted (limited or defined) in quantity,
and could not be exceeded on any pretense; as to pay a
stated annual rent, or to plow such a field for three
days. 2 Bl.Comm. 61.

Certainty. Absence of doubt; accuracy; precision; defi-
nite. The quality of being specific, accurate, and dis-
tinct. See Certain.

Cert. den. Certiorari denied. See Certiorari.

Certificando de recognitione stapulz /sirtofok&ndow
diy reékognishiyowniy stéypysliy/. In English law, a
writ commanding the mayor of the staple to certify to
the lord chancellor a statute-staple taken before him
where the party himself detains it, and refuses to bring
in the same. There is a like writ to certify a statute-
merchant, and in diverse other cases.

Certificate /sartifokot/. A written assurance, or official
representation, that some act has or has not been done,
or some event occurred, or some legal formality has
been complied with. A written assurance made or issu-
ing from some court, and designed as a notice of things
done therein, or as a warrant or authority, to some
other court, judge, or officer. A statement of some fact
in a writing signed by the party certifying. A declara-
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tion in writing. A “certificate” by a public officer is a
statement written and signed, but not necessarily sworn
to, which is by law made evidence of the truth of the
facts stated for all or for certain purposes. A document
certifying that one has fulfilled the requirements of and
may practice in a field. See also Affidavit; Birth certifi-
cate; License; Permit.

Certificate for costs. In English practice, a certificate
or memorandum drawn up and signed by the judge
before whom a case was tried, setting out certain facts
the existence of which must be thus proved before the
party is entitled, under the statutes, to recover costs.

Certificate into chancery. In English practice, a doc-
ument containing the opinion of the common-law judges
on a question of law submitted to them for their decision
by the chancery court.

Certificate lands. In Pennsylvania, in the period suc-
ceeding the revolution, lands set apart in the western
portion of the state, which might be bought with the
certificates which the soldiers of that state in the revolu-
tionary army had received in lieu of pay.

Certificate of acknowledgment. The certificate of a
notary public, justice of the peace, or other authorized
officer, attached to a deed, mortgage, or other instru-
ment, setting forth that the parties thereto personally
appeared before him on such a date and acknowledged
the instrument to be their free and voluntary act and
deed. A verification of the act of the maker of an
instrument. Thane v. Dallas Joint Stock Land Bank of
Dallas, Tex.Civ.App., 129 S.W.2d 795, 799.

Certificate of amendment. Document filed with state
corporation authority (e.g. Secretary of State) disclosing
amendment to articles of corporate organization or char-
ter or agreement of association.

Certificate of assize. A writ granted for the re-exami-
nation or retrial of a matter passed by assize before
justices. It is now entirely obsolete. 3 Bl.Comm. 389.

Certificate of authority. Document issued by state
corporation authority (e.g. Secretary of State) on applica-
tion of foreign corporation granting such corporation
right to do business in state.

Certificate of competency. Required of business by
Small Business Administration to perform a specific
government procurement contract.

Certificate of convenience and necessity. Certificate

of administrative agency (e.g. Public Service Commis-
sion; I.C.C.) granting operating authority for utilities
and transportation companies.

Certificate of deposit. A written acknowledgment by a
bank or banker of a deposit with promise to pay to
depositor, to his order, or to some other person or to his
order. U.C.C. § 3-104(2)(c). Bank document evidencing
existence of a time deposit, normally paying interest.

Certificate of discharge. See Satisfaction piece.
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Certificate of election. Issued by governor, board of
elections, or other competent authority that the person
or persons named have been duly elected.

Certificate of good conduct. An official written doc-
ument which determines that a person is a law-abiding
citizen of good repute and character to operate licensed
premises, e.g. retail liquor store. City of Chattanooga v.
Tenn. Alcoholic Bev. Comm., Tenn., 525 S.W.2d 470, 480.

Certificate of holder of attached property. A certifi-
cate required by statute, in some states, to be given by a
third person who is found in possession of property
subject to an attachment in the sheriff’s hands, setting
forth the amount and character of such property and
the nature of the defendant’s interest in it.

Certificate of incorporation. In most states is the
document prepared by the Secretary of State that evi-
dences the acceptance of articles of incorporation and
the commencement of the corporate existence. In some
states the certificate of incorporation is the name given
to the document filed with the Secretary of State, i.e.,
the articles of incorporation. The Revised Model Busi-
ness Corporation Act has eliminated certificates of in-
corporation, requiring only a fee receipt. See also Arti-
cles of incorporation.

Certificate of indebtedness. An obligation sometimes
issued by corporations having practically the same force
and effect as a bond, though not usually secured on any
specific property. It may, however, create a lien on all
the property of the corporation issuing it, superior to the
rights of general creditors. Compare Debenture. In
banking, same as a certificate of deposit; as a govern-
ment security, same as a treasury certificate.

Certificate of insurance. Document evidencing fact
that an insurance policy has been written and includes a
statement of the coverage of the policy in general terms.

Certificate of interest. An instrument evidencing a
fractional or percentage interest in oil and gas produc-
tion. People v. Sidwell, 27 Cal.2d 121, 162 P.2d 913, 915.

Certificate of need. Many states have enacted certifi-
cate-of-need laws designed to combat spiraling health
care costs and the unnecessary duplication and maldis-
tribution of health care facilities and services. Under
these laws, a health care provider seeking to establish or
modify a health care facility or to provide new or differ-
ent institutional health care services must normally
apply to the appropriate state agency for a certificate of
need.

Certificate of occupancy. Document certifying that
premises comply with provisions of zoning and/or build-
ing ordinances. Such document, as issued by local
government agency, is commonly required before prem-
ises can be occupied and title transferred. Document
that certifies that what has been done actually conforms
substantially to approved plans and specifications.

A number of cities require a “certificate of occupancy”
for apartments, which aims at preventing their deterio-
ration in the first place. After each vacancy, the apart-
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ment must be newly inspected to make sure it’s up to
standard.

Certificate of participation. A certificate issued in-
stead of shares of stock to show a proportionate interest
in an unincorporated business or in the ownership of
debt of a corporation.

Certificate of public convenience and necessity. See
Certificate of convenience and necessity, supra.

Certificate of purchase. A certificate issued by public
officer to successful bidder at a judicial sale (such as a
tax sale), which will entitle him to a deed upon confir-
mation of sale by the court, or (as the case may be) if the
land is not redeemed within the time limited.

Certificate of redemption. Evidence of redeeming a
property by the owner after losing it through a judicial
sale.

Certificate of registry. In maritime law, a certificate of
the registration of a vessel according to the registry acts,
for the purpose of giving her a national character.

Certificate of sale. The same as Certificate of purchase,
supra.

Certificate of stock. A certificate of a corporation or
joint-stock company that named person is owner of
designated number of shares of stock. It is merely
written evidence of ownership of stock, and of the rights
and liabilities resulting from such ownership. It is a
document representation of an incorporeal right, and
stands on the footing similar to that of other muniments
of title.

Certificate of title. Document evidencing ownership;
commonly associated with sale of motor vehicles. See
also Insurance (Title insurance).

Certificate, trial by. A mode of trial now little in use;
it is resorted to in cases where the fact in issue lies out
of the cognizance of the court, and the judges, in order to
determine the question, are obliged to rely upon the
solemn averment or information of persons in such a
station as affords them the clearest and most competent
knowledge of the truth.

Certification /sdrtofokéyshon/. The formal assertion in
writing of some fact. The act of certifying or state of
being certified. Formal designation by NLRB that a
labor organization represents a majority of employees in
a particular bargaining unit. See Attestation; Certificate.

Certification mark. The term “certification mark”
means any word, name, symbol, or device, or any combi-
nation thereof—(1) used by a person other than its
owner, or (2) which its owner has a bona fide intention
to permit a person other than the owner to use in
commerce and files an application to register on the
principal register established by the Trademark Act, to
certify regional or other origin, material, mode of manu-
facture, quality, accuracy, or other characteristics of
such person’s goods or services was performed by mem-
bers of a union or other organization. 15 US.C.A.
§ 1127.

CERTIFIED CHECK

Certification of assize. In English practice, a writ
anciently granted for the re-examining or retrial of a
matter passed by assize before justices, now entirely
superseded by the remedy afforded by means of a new
trial. See Certificate of assize.

Certification of check. See Certified check.

Certification of labor union. Declaration by labor
board (e.g. N.L.R.B.) that a union is bargaining agent for
group of employees.

Certification of questions of law. See Certification to
federal court; Certification to state court.

Certification of record on appeal. Formal acknowl-
edgment of questions for appellate review commonly
signed by trial justice.

Certification to federal court. Method of taking case
from U.S. Court of Appeals to Supreme Court in which
former court may certify any question of law in any civil
or criminal case as to which instructions are requested.
28 US.CA. § 1254(2).

Certification to state court. Procedure by which a
Federal Court abstains from deciding a state law ques-
tion until the highest court of the state has had an
opportunity to rule on the question so certified by the
Federal Court. Clay v. Sun Insurance Office Ltd., 363
U.S. 207, 80 S.Ct. 1222, 4 L.Ed.2d 1170. State statutes
and court rules providing for such certification are gen-
erally patterned on the “Uniform Certification of Ques-
tions of Law Act.”

Certificats de coutume /seértifika do kuwtyiwm/. In
French law, certificates given by a foreign lawyer, estab-
lishing the law of the country to which he belongs upon
one or more fixed points. These certificates can be
produced before the French courts, and are received as
evidence in suits upon questions of foreign law.

Certified carriers. Carriers using highways of state to
whom certificates of public convenience and necessity
have been issued. People v. Henry, 131 Cal.App. 82, 21
P.2d 672.

Certified check. The check of a depositor drawn on a
bank on the face of which the bank has written or
stamped the words “accepted” or “certified” with the
date and signature of a bank official. The check then
becomes an obligation of the bank. The certification of
a check is a statement of fact, amounting to an estoppel
of the bank to deny liability; a warranty that sufficient
funds are on deposit and have been set aside. It means
that bank holds money to pay check and is liable to pay
it to proper party.

Certification of a check is acceptance of check by
drawee-bank. Where a holder procures certification the
drawer and all prior indorsers are discharged. Unless
otherwise agreed a bank has no obligation to certify a
check. A bank may certify a check before returning it
for lack of proper indorsement. If it does so the drawer
is discharged. U.C.C. § 3-411. Compare Cashier’s
check.



CERTIFIED COPY

Certified copy. A copy of a document or record, signed
and certified as a true copy by the officer to whose
custody the original is intrusted.

Certified mail. Form of mail similar to registered mail
by which sender may require return receipt from ad-
dressee.

Certified public accountant (CPA). See Accountant.

Certified question. See Certification to federal court;
Certification to state court.

Certify. To authenticate or vouch for a thing in writing.
To attest as being true or as represented. See Certificate;
Certification.

Certiorari /s3rsh(iy)aréray/sdrshorériy/. Lat. To be in-

formed of. A writ of common law origin issued by a
superior to an inferior court requiring the latter to
produce a certified record of a particular case tried
therein. The writ is issued in order that the court
issuing the writ may inspect the proceedings and deter-
mine whether there have been any irregularities. It is
most commonly used to refer to the Supreme Court of
the United States, which uses the writ of certiorari as a
discretionary device to choose the cases it wishes to
hear. See 28 U.S.C.A. § 1254. The Supreme Court
denies most writs of certiorari (i.e. ‘“‘cert. den.”). The
trend in state practice has been to abolish such writ.
See also Writ of certiorari.

Certiorari, bill of. In English chancery practice, an
original bill praying relief. It was filed for the purpose
of removing a suit pending in some inferior court of
equity into the court of chancery, on account of some
alleged incompetency or inconvenience.

Certiorari facias /srsh(iy)eréray féysh(iy)ss/. Cause to
be certified. The command of a writ of certiorari.

Cert money /sdrt miniy/. In old English law, head
money or common fine. Money paid yearly by the
residents of several manors to the lords thereof for the
certain keeping of the leet (pro certo letae)) and some-
times to the hundred.

Certum est quod certum reddi potest /sértom ést kwod
sértom réday powtest/. That is certain which can be
rendered certain.

Cesionario /sés(i)ysnariyow/. In Spanish law, an assign-
ee.

Cess /sés/, v. In old English law, to cease, stop, deter-
mine, fail.

Cess /sés/, n. An assessment or tax. In Ireland, it was
anciently applied to an exaction of victuals, at a certain
rate, for soldiers in garrison.

Cessante causa, cessat effectus /sos@&ntiy kozo, sésot
oféktas/. The cause ceasing, the effect ceases.

Cessante ratione legis, cessat et ipsa lex /sos&ntiy re-
shiyowniy liyjes, sésot ot ipso 1éks/. The reason of the
law ceasing, the law itself also ceases.

Cessante statu primitivo, cessat derivativus /sos@ntiy
stéyt(y)uw primstayvow sésot dorivatayves/. When the
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primitive or original estate determines, the derivative
estate determines also.

Cessare /sasériy/. L. Lat. To cease, stop, or stay.

Cessa regnare, si non vis judicare /séss rognériy say
non vis juwdokériy/. Cease to reign, if you wish not to
adjudicate.

Cessavit per biennium /s3séyvst par bayéniysm/. An
obsolete writ, which could formerly have been sued out
when the defendant had for two years ceased or neglect-
ed to perform such service or to pay such rent as he was
bound to do by his tenure, and had not upon his lands
sufficient goods or chattels to be distrained. It also lay
where a religious house held lands on condition of per-
forming certain spiritual services which it failed to do.
3 Bl.Comm. 232.

Cesse /sés/. An assessment or tax. A tenant of land
was said to cesse when he neglected or ceased to perform
the services due to the lord.

Cesser /sésor/. Neglect; a ceasing from, or omission to
do, a thing. 3 Bl.Comm. 232. The determination of an
estate. The determination or ending of a term, annuity,
etc.

Cesser, proviso for. A provision in a settlement creat-
ing long terms that when the trusts are satisfied, the
term should cease and determine. This proviso general-
ly expresses three events: (1) The trusts never arising;
(2) their becoming unnecessary or incapable of taking
effect; (3) the performance of them.

Cesset executio /sésot eéksokyuwsh(iy)ow/. (Let execu-
tion stay.) A stay of execution; or an order for such
stay; the entry of such stay on record.

Cesset processus /sésot prosésos/. (Let process stay.) A
stay of proceedings entered on the record. Formal order
for stay of process or proceedings.

Cessio /sés(h)i)yow/. Lat. A cession; a giving up, or
relinquishment; a surrender; an assignment.

Cessio bonorum /sés(h)i)yow bonérom/. In Roman law,
cession of goods. A surrender, relinquishment, or as-
signment of all his property and effects made by an
insolvent debtor for the benefit of his creditors. The
term is commonly employed in continental jurispru-
dence to designate a bankrupt’s assignment of property
to be distributed among his creditors.

Cessio in jure /séshiyow in jariy/. In Roman law, a
fictitious suit, in which the person who was to acquire
the thing claimed (vindicabat) the thing as his own, the
person who was to transfer it acknowledged the justice
of the claim, and the magistrate pronounced it to be the
property (addicebat) of the claimant.

Cession /séshon/. The act of ceding; a yielding or
giving up; surrender; relinquishment of property or
rights. The assignment, transfer, or yielding up of
territory by one state or government to another. Mu-
nicipality of Ponce v. Church, 210 U.S. 296, 28 S.Ct. 737,
52 L.Ed. 1068.
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In ecclesiastical law, a giving up or vacating a bene-
fice, by accepting another without a proper dispensation.
1 Bl.Comm. 392.

In the civil law, an assignment. The act by which a
party transfers property to another. The surrender or
assignment of property for the benefit of one’s creditors.
See Cessio bonorum.

Cession des biens /sésyown day byén/. In French law,
the voluntary or compulsory surrender which a debtor
in insolvent circumstances makes of all his goods to his
creditors.

Cession of goods /séshon sv gudz/. The surrender of
property; the relinquishment that a debtor makes of all
his property to his creditors, when he finds himself
unable to pay his debts. See Bankruptcy proceedings.

Cessment. An assessment, or tax.

Cessor /sésar/. One who ceases or neglects so long to
perform a duty that he thereby incurs the danger of the
law.

Cessure. L. Fr. A receiver; a bailiff.

C’est ascavoir /set @&skovwar/. L. Fr. That is to say, or
to-wit. Generally written as one word, cestascavoir,
cestascavoire.

C’est le crime qui fait la honte, et non pas I’échafaud
/séy lo kriym kiy fay la ont, ey nown pa leyshaf6/. Fr.
It is the offense which causes the shame, and not the
scaffold.

Cestui, cestuy /sétiy/sé(s)twiy/. He who. Used fre-
quently in composition in law French phrases.

Cestui que trust /sétiy ks trast/. He who has a right to
a beneficial interest in and out of an estate the legal
title to which is vested in another. The person who
possesses the equitable right to property and receives
the rents, issues, and profits thereof; the legal estate of
which is vested in a trustee. The beneficiary of a trust.

Cestui que use /sétiy ko yawz/. He for whose use and
benefit lands or tenements are held by another. The
cestui que use has the right to receive the profits and
benefits of the estate, but the legal title and possession
(as well as the duty of defending the same) reside in the
other.

Cestui que vie /sétiy ko viy/. The person whose life
measures the duration of a trust, gift, estate, or insur-
ance contract. Person on whose life insurance is writ-
ten. The person for whose life any lands, tenements, or
hereditaments are held.

Cestuy que doit inheriter al pére doit inheriter al fils
/sé(s)twiy ko dwo @enhériytéy owpér dwo enhériytéy ow
fiys/. He who would have been heir to the father of the
deceased shall also be heir of the son. 2 Bl.Comm. 239,
250.

Cf. An abbreviated form of the Latin word confer, mean-
ing “compare.” Directs the reader’s attention to anoth-
er part of the work, to another volume, case, etc., where
contrasted, analogous, or explanatory views or state-
ments may be found.

CHAIN OF TITLE

C. & F. or CF. Term in sales contract means that the

price so includes cost and freight to the named destina-
tion. U.C.C. § 2-320(1).

CF. &L or CF.I SeeC.lF.
CFR. Code of Federal Regulations.
C.F.T.C. Commodity Futures Trading Commission.

Ch. This abbreviation most commonly stands for “chap-
ter,” or “chancellor,” but it may also mean *“chancery,”
or “chief.”

Chacea /chéysh(iy)s/. In old English law, a station of
game, more extended than a park, and less than a
forest; also the liberty of chasing or hunting within a
certain district; also the way through which cattle are
driven to pasture, otherwise called a “droveway.”

Chacer /chéyséy/. L. Fr.
also to chase or hunt.

To drive, compel, or oblige;

Chafewax /chéyfwaks/. An officer in the English chan-
cery whose duty was to prepare wax to seal the writs,
commissions, and other instruments thence issuing.
The office was abolished by St. 15 & 16 Vict., c. 87, § 23.

Chaffers /ch#&forz/. An ancient term for goods, wares,
and merchandise; hence the word chaffering, which is
yet used for buying and selling, or beating down the
price of an article.

Chaffery. Traffic; the practice of buying and selling.

Chain. As regards land measure, such equals 66 feet,
100 links, or 4 rods. See also Chains and links; Land
measure.

Chain-certificate method. Method of authenticating of
foreign official record. See Fed.R.Civil P. 44(a)(2).

Chain conspiracy. Exists where different activities are
carried on with the same subject of the conspiracy in
chain-like manner such that each conspirator performs
a separate function which serves in the accomplishment
of the overall conspiracy. Bolden v. State, 44 Md.App.
643, 410 A.2d 1085, 1091.

Chain of custody. In evidence, the one who offers real
evidence, such as the narcotics in a trial of drug case,
must account for the custody of the evidence from the
moment in which it reaches his custody until the mo-
ment in which it is offered in evidence, and such evi-
dence goes to weight not to admissibility of evidence.
Com. v. White, 353 Mass. 409, 232 N.E.2d 335. For
example, “chain of custody” is proven if an officer is
able to testify that he or she took control of the item of
physical evidence, identified it, placed it in a locked or
protected area, and retrieved the item being offered on
the day of trial. McEntyre v. State, Tex.App.—Hous. (14
Dist.), 717 S.W.2d 140, 147.

Chain of possession. See Chain of custody.

Chain of title. Record of successive conveyances, or
other forms of alienation, affecting a particular parcel of
land, arranged consecutively, from the government or
original source of title down to the present holder. See
Abstract of title.



CHAINS AND LINKS

Used in real estate measurement;
See also Chain; Land

Chains and links.
chain is 66’ long or 100 links.
measure.

Chain stores. Number of stores under common name,
ownership and management; normally selling same
general line of merchandise or products.

Chairman. A name given to the presiding officer of an
assembly, public meeting, convention, deliberative or
legislative body, board of directors, committee, etc.

Chairman of committees of the whole house. In
English parliamentary practice, in the commons, this
officer, always a member, is elected by the house on the
assembling of every new parliament. When the house is
in committee on bills introduced by the government, or
in committee of ways and means, or supply, or in com-
mittee to consider preliminary resolutions, it is his duty
to preside.

Challenge. To object or except to; to prefer objections
to a person, right, or instrument; to question formerly
the legality or legal qualifications of; to invite into
competition; to formally call into question the capabili-
ty of a person for a particular function, or the existence
of a right claimed, or the sufficiency or validity of an
instrument; to call or put in question; to put into
dispute; to render doubtful. For example, to challenge
the personal qualification of a judge or magistrate about
to preside at the trial of a cause, as on account of
personal interest, his having been of counsel, bias, etc.;
or to challenge a juror for cause. See Jury challenge;
Objection.

Challenge for cause. A request from a party to a judge
that a certain prospective juror not be allowed to be a
member of the jury because of specified causes or rea-
sons. See e.g. 28 U.S.C.A. § 1870.

Challenge to jury array. An exception to the whole
panel in which the jury are arrayed, upon account of
partiality, or some default in the sheriff or other officer
who arrayed the panel or made the return. A challenge
to the form and manner of making up the panel. A
challenge that goes to illegality of drawing, selecting, or
impaneling array. See e.g. Fed.R.Crim.P. 6(b) (grand
jury).

General challenge. A species of challenge for cause,
being an objection to a particular juror, to the effect
that the juror is disqualified from serving in any case.

Peremptory challenge. A request from a party that a
judge not allow a certain prospective juror to be a
member of the jury. No reason or “cause” need be
stated for this type of challenge. The number of per-
emptory challenges afforded each party is normally set
by statute or court rule; e.g. Fed.R.Crim.P. 24; Fed.R.
Civ.P. 47; 28 U.S.C.A. § 1870.

Challenge to fight. A summons or invitation, given by
one person to another, to engage in a personal combat;
a request to fight.

Chamber. A room or apartment in a house. A private
repository of money; a treasury. A compartment; a
hollow or cavity.
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Judges chambers. The private room or office of a judge;
any place in which a judge hears motions, signs papers,
or does other business pertaining to his office, when he
is not holding a session of court. Business so transacted
is said to be done “in chambers.”

Legislative body. The lower chamber of a bicameral
legislature is normally the larger of the two (e.g. House
of Representatives). The upper chamber is generally
the smaller (e.g. Senate).

Chamber business. A term applied to all such judicial
business as may properly be transacted by a judge at his
chambers or elsewhere, as distinguished from such as
must be done by the court in session.

Chamberlain. In old English law, keeper of the cham-
ber. Originally the chamberlain was the keeper of the
treasure chamber (camera) of the prince or state; other-
wise called “treasurer.”

The name of several high officers of state in England,
as the lord great chamberlain of England, lord chamber-
lain of the household, chamberlain of the exchequer.

The word was formerly used in some American cities
as the title of an officer corresponding to “treasurer.”

Chamberlaria /chéymborlériys/. Chamberlainship; the
office of a chamberlain.

Chamber of accounts. A sovereign court, of great an-
tiquity, in France, which took cognizance of and reg-
istered the accounts of the king’s revenue; nearly the
same as the English court of exchequer.

Chamber of commerce. A board or association of busi-
nessmen and merchants organized to promote the com-
mercial interests of a locality, county, or the like, or a
society of a city who meet to promote the general trade
and commerce of the locality. Chambers of commerce
exist in most cities, and are loosely affiliated with the
national organization of the same name. Particular
trades may also have their own organizations or boards
to promote the interests of their own trade. Organiza-
tions with functions similar to that of chambers of
commerce may be known under various other names;
eg. Board of Trade.

Chamber, widow’s. In old English law, a portion of the
effects of a deceased person, reserved for the use of his
widow, and consisting of her apparel, and the furniture
of her bed-chamber. This custom in London of reserv-
ing her apparel and furniture for the widow of a free-
man was abolished by 19 & 20 Vict., c. 94.

Champart /shompar/. In French law, the grant of a
piece of land by the owner to another, on condition that
the latter would deliver to him a portion of the crops.

Champert /ch&mpart/. In old English law, a share or
division of land; champerty.

Champertor /ch&mportor/. In criminal law, one who
makes or brings suits, or causes them to be moved or
brought, either directly or indirectly, and maintains
them at his own cost, upon condition of having a part of
the gains or of the land in dispute. One guilty of
champerty (q.v.).
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Champertous /ch&mposrtas/. Of the nature of champer-
ty; affected with champerty.

Champerty /ch&mportiy/. A bargain between a strang-
er and a party to a lawsuit by which the stranger
pursues the party’s claim in consideration of receiving
part of any judgment proceeds; it is one type of “mainte-
nance,” the more general term which refers to maintain-
ing, supporting, or promoting another person’s litiga-
tion. Alexander v. Unification Church of America, C.A.
N.Y, 634 F.2d 673, 677. ‘“Maintenance” consists of
maintaining, supporting, or promoting the litigation of
another. See also Maintenance.

Champion. A person who fights a combat in his own
cause, or in place of another. At common law, the
person who, in the trial by battel, fought either for the
tenant or demandant. One who acts or speaks in behalf
of a person, or a cause; defender; an advocate.

Champion of the king or queen. In English law, an
ancient officer, whose duty it was at the coronation to
challenge “that if any man shall deny the king’s title to
the crown, he is there ready to defend it in single
combat”.

Chance. Absence of explainable or controllable causa-
tion; accident; fortuity; hazard; result or issue of un-
certain and unknown conditions or forces; risk; unex-
pected, unforeseen, or unintended consequence of an act.
The opposite of intention, design, or contrivance. See
Act of God.

Chance bargain. The entering into a contract for better
or worse, accompanied by the taking of chances as to the
true facts and situation of the thing or article bargained
about. Marr v. Lawson, 290 Ky. 342, 161 S.W.2d 42, 44.

Chancellor. The name given in some states to the judge
(or the presiding judge) of a court of chancery. A
university president, or chief executive officer of higher
education system in certain states.

Chancellor of the Exchequer. In England, an officer
who formerly sat in the Court of Exchequer, but now is
minister who has control over national revenues and
expenditures.

Lord High Chancellor. The highest judicial functionary
in England. Also known as Lord Chancellor. Appoint-
ed by the Crown upon the advice of the Prime Minister,
sits as Speaker of the House of Lords, a member of the
Cabinet, and presides at appellate judicial proceedings.

Chance-medley. In criminal law, a sudden affray. This
word is sometimes applied to any kind of homicide by
misadventure, but in strictness it is applicable to such
killing only as happens in defending one’s self. 4 Bl
Comm. 184.

Chancer. To adjust according to principles of equity, as
would be done by a court of chancery. The practice
arose in parts of New England when the courts, without
equity jurisdiction, were compelled to act upon equitable
principles.

CHANGE OF VENUE

Chancery. Equity; equitable jurisdiction; a court of
equity; the system of jurisprudence administered in
courts of equity. See Court of Chancery; Equity.

Chance verdict. See Verdict.

Chandler Act. Federal act of 1938 making major
amendments to Bankruptcy Act (11 U.S.C.A.). Included
in amendments was provision for a debtor to arrange
payments with creditors without total liquidation of
debtor’s assets. See Bankruptcy Code.

Change, n. An alteration; a modification or addition;
substitution of one thing for another. Exchange of
money against money of a different denomination.

Change, v. Alter; cause to pass from one place to
another; exchange; make different in some particular;
put one thing in place of another; vacate.

Change in accounting method. A change in the tax-
payers method of accounting is an overall change in the
plan of accounting, e.g. a change from the cash to the
accrual method, or a change in the method of valuing
inventories. Such change normally requires prior ap-
proval from the Internal Revenue Service. Generally, a
request to the Internal Revenue Service must be filed
within 180 days after the beginning of the taxable year
of the desired change. In some instances, the permis-
sion for change will not be granted unless the taxpayer
agrees to certain terms or adjustments which are pre-
scribed by the Internal Revenue Service.

Change of beneficiary. A divesting of beneficial inter-
est held by one person and a vesting of that interest in
another.

Change of circumstances. In domestic relations law,
condition used to show need for modification of custody
or support orders. Betts v. Betts, 18 Or.App. 35, 523
P.2d 1055. With reference to custody issues, this term
refers to a change relevant to the capacity of the moving
party or custodial parent to properly take care of the
child. It must be a change which was not contemplated
at the time of the original decree and which has oc-
curred since the last custody order and would enhance
or have an adverse impact on the welfare of the child.
Matter of Marriage of Padbury, 46 Or.App. 533, 612 P.2d
321, 322. This term is also used interchangeable with
“changed circumstances.”

Change of domicile. Change of abode or residence and
intention to remain.

Change of grade. Usually understood as an elevation
or depression of the surface of a street, or a change of
the natural contour of its face so as to facilitate travel
over it. It is essential that there shall have been a
previously established grade and that a new grade be
physically made.

Change of location. Removal or transfer from old to
new location. Weber County v. Ritchie, 98 Utah 272, 96
P.2d 744. See Change of domicile; Change of venue.

Change of venue. The removal of a suit begun in one
county or district to another county or district for trial,
though the term is also sometimes applied to the remov-
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al of a suit from one court to another court of the same
county or district. In criminal cases a change of venue
will be permitted if for example the court feels that the
defendant cannot receive a fair trial in a given venue
because of prejudice. Fed.R.Crim.P. 21. In civil cases a
change may be permitted in the interests of justice or for
the convenience of the parties. 28 U.S.C.A. §§ 1404(a),
1406(a), 1631. See also Forum non conveniens; Plea of
privilege; Venue.

Changer. In England, an officer formerly belonging to
the king’s mint whose business was chiefly to exchange
coin for bullion brought in by merchants and others.

Channel. The bed in which the main stream of a river
flows, rather than the deep water of the stream as
followed in navigation. The deeper part of a river,
harbor or strait. It may also be used as a generic term
applicable to any water course, whether a river, creek,
slough, or canal. The ‘“channel” of a river is to be
distinguished from a “branch”.

A means of expression or communication.

Main channel. That bed of the river over which the
principal volume of water flows. The main channel of a
navigable stream, called for as a boundary between
states, means the “thalweg”, or deepest and most navi-
gable channel as it then existed.

Natural channel. The channel of a stream as deter-
mined by the natural conformation of the country
through which it flows. The floor or bed on which the
water flows, and the banks on each side thereof as
carved out by natural causes.

Chantry /ché&ntriy/. A church or chapel endowed with
lands for the maintenance of priests to say Mass daily
for the souls of the donors.

Chapel. A place of worship; a lesser or inferior church,
sometimes a part of or subordinate to another church.

Chapel of ease. In English ecclesiastical law, a chapel
built in aid of original church for parishioners who had
fixed their residence at some distance.

Private chapels. Chapels owned by private persons, and
used by themselves and their families.

Proprietary chapels. In English law, those belonging to
private persons who have purchased or erected them
with a view to profit or otherwise.

Public chapels. In English law, chapels founded later
than the church for parishioners who fixed their resi-
dence at a distance; and chapels so circumstanced were
described as “chapels of ease.”

Chapelry /ch&pslriy/. The precinct and limits of a
chapel. The same thing to a chapel as a parish is to a
church.

Chapitre /ch&p(s)tor/. In English law, a summary of
matters to be inquired of or presented before justices in
eyre, justices of assise, or of the peace, in their sessions.
Also articles delivered by the justice in his charge to the
inquest.
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Chaplain. A clergyman officially attached to a unit of
the armed services, or to some public institution, for the
purpose of performing religious services.

Chapman. An itinerant vendor of small wares. A trad-
er who trades from place to place.

Chapter. In England, a body of dignitaries called canons
attached to a cathedral church and presided over by a
dean. This body constitutes the council of the bishop in
both spiritual and temporal affairs. Also, a local branch
of a society or fraternity.

Chapter 7 (liquidation) bankruptcy. See Bankruptcy
proceedings (Straight bankruptcy ).

Chapter 11 (reorganization) bankruptcy. See Bank-
ruptcy proceedings (Business reorganizations ).

Chapter 12 (farmer) bankruptcy. See Bankruptcy pro-
ceedings (Family farmer bankruptcy ).

Chapter 13 (wage earner’s) bankruptcy. See Bankrupt-
cy proceedings (Wage earner’s plan ).

Character. The aggregate of the moral qualities which
belong to and distinguish an individual person; the
general result of the one’s distinguishing attributes.
That moral predisposition or habit, or aggregate of ethi-
cal qualities, which is believed to attach to a person, on
the strength of the common opinion and report concern-
ing him. A person’s fixed disposition or tendency, as
evidenced to others by his habits of life, through the
manifestation of which his general reputation for the
possession of a character, good or otherwise, is obtained.
The estimate attached to an individual or thing in the
community. The opinion generally entertained of a
person derived from the common report of the people
who are acquainted with him. Although ‘“character”
and ‘reputation” are often used synonymously, the
terms are distinguishable. “Character” is what a man
is, and “reputation” is what he is supposed to be in what
people say he is. “Character” depends on attributes
possessed, and ‘“‘reputation” on attributes which others
believe one to possess. The former signifies reality and
the latter merely what is accepted to be reality at
present. See Bad character; Good character; Reputation.

Class or division to which claim belongs.

Character and habit. The moral traits of a person
gleaned from his habitual conduct. People v. Coleman,
19 Mich.App. 250, 172 N.W.2d 512. See Character.

Character evidence. Evidence of person’s moral stand-
ing in community based on reputation.

Admissibility of character evidence in federal trials is

governed by Fed.Evid. Rules 404 and 405, and with
respect to witnesses by Rules 607-609.

Characterization. In conflicts, the classification, quali-
fication, and interpretation of laws applicable to a case.
Restatement, Second, Conflicts, § 7.

Character witness. See Witness.

Charge, v. To impose a burden, duty, obligation, or lien;
to create a claim against property; to assess; to de-
mand; to accuse; to instruct a jury on matters of law.
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To impose a tax, duty, or trust. To entrust with respon-
sibilities and duties (e.g. care of another). In commer-
cial transactions, to bill or invoice; to purchase on
credit. In criminal law, to indict or formally accuse.

Charge, n. An incumbrance, lien, or claim; a burden or
load; an obligation or duty; a liability; an accusation.
A person or thing committed to the care of another.
The price of, or rate for, something. See also Charged;
Charges; Floating charge; Rate; Surcharge.

Charge to jury. The final address by judge to jury before
verdict, in which he sums up the case, and instructs jury
as to the rules of law which apply to its various issues,
and which they must observe. The term also applies to
the address of court to grand jury, in which the latter
are instructed as to their duties. See also Jury instruc-
tions.

General charge. The charge or instruction of the court
to the jury upon the case, as a whole, or upon its
general features and characteristics.

Special charge. A charge or instruction given by the
court to the jury, upon some particular point or ques-
tion involved in the case, and usually in response to
counsel’s request for such instruction.

Criminal law. In a criminal case, the specific crime the
defendant is accused of committing. Accusation of a
crime by a formal complaint, information or indictment.

Public charge. An indigent. A person whom it is
necessary to support at public expense by reason of
poverty alone or illness and poverty.

Chargeable. This word, in its ordinary acceptation, as
applicable to the imposition of a duty or burden, signi-
fies capable of being charged, subject to be charged,
liable to be charged, or proper to be charged.

Charge account. System of purchasing goods and ser-
vices on credit, under which customer agrees to settle or
make payments on his balance within a specified time or
periodically. See Consumer Credit Protection Act.

Revolving charge account. An arrangement between a
seller and a buyer pursuant to which: (1) the seller may
permit the buyer to purchase goods or services on credit
either from the seller or pursuant to a seller credit card,
(2) the unpaid balances of amounts financed arising
from purchases and the credit service and other appro-
priate charges are debited to an account, (3) a credit
service charge if made is not precomputed but is com-
puted on the outstanding unpaid balances of the buyer’s
account from time to time, and (4) the buyer has the
privilege of paying the balances in installments. Uni-
form Consumer Credit Code, § 2.108.

Charge and discharge. Under former equity practice,
in taking an account before a master, a written state-
ment of items for which plaintiff asked credit and a
counterstatement, exhibiting claims or demands defen-
dant held against plaintiff.

Charge back. The action of a bank in deducting or
otherwise revoking a credit given to a customer’s ac-
count, which credit usually has been given for a check

CHARITABLE BEQUEST

deposited in the account. See U.C.C. §§ 4-212(1) (col-
lecting bank’s right of charge back) & 4-212(3) (payor
bank’s right of charge back).

Charged. Accusation of crime by complaint, indictment,
or information. With respect to “notice”, a person is
charged with such if he has information sufficient to
apprise him of the subject, eg. under land recording
acts, a person is charged with notice of a lien or attach-
ment if it is on record.

Charge des affaires, or charge d’affaires /sharzhéy
deyz afér(z)/°dafér(z)/. The title of a diplomatic repre-
sentative of inferior rank. In re Baiz, 135 U.S. 403, 10
S.Ct. 854, 34 L.Ed. 222.

Charge-off. Anything manifesting intent to eliminate
an item from assets. Write-off of asset or other item,
e.g. uncollectible account receivable or debt. To treat as
a loss or expense an amount originally recorded as an
asset; usually the term is used when the charge is not in
accord with original expectations. See Bad debt.

Charges. The expenses which have been incurred, or
disbursements made, in connection with a contract, suit,
or business transaction. See also Charge; Costs; Fee;
Fixed charges.

Charge-sheet. A record kept at a police station to
receive the names of the persons brought and given
custody, the nature of the accusation, and the name of
the accuser in each case.

Charging lien. A lien is a charging lien where the debt
is a charge upon the specific property although it re-
mains in the debtor’s possession. See Floor plan financ-
ing.

The right of an attorney to have expenses and com-
pensation due for services in a suit secured to the
attorney in a judgment, decree or award for a client.
The lien attaches to judgment but relates back and
takes effect from the time of the commencement of
services rendered in the action. Miles v. Katz, Fla.App.,
405 So.2d 750, 752.

Charging order. A statutorily created means for a
creditor of a judgment debtor who is a partner of others
to reach the debtor’s beneficial interest in the partner-
ship, without risking dissolution of the partnership.
Uniform Partnership Act, § 28.

Charitable. Having the character or purpose of a chari-
ty. The word ‘“charitable”, in a legal sense includes
every gift for a general public use, to be applied consist-
ent with existing laws, for benefit of an indefinite num-
ber of persons, and designed to benefit them from an
educational, religious, moral, physical or social stand-
point. American Soc. for Testing and Materials v.
Board of Revision of Taxes, Philadelphia County, 423
Pa. 530, 225 A.2d 557. This term is synonymous with
“beneficent”, “benevolent”, and “eleemosynary”. See
also Charity; Eleemosynary.

Charitable bequest. A bequest is charitable if its aims
and accomplishments are of religious, educational, polit-
ical, or general social interest to mankind and if the
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ultimate recipients constitute either the community as a
whole or an unascertainable and indefinite portion
thereof.

Charitable contributions. Contributions of money, se-
curities, etc. to organizations engaged in charitable pur-
poses. Such contributions are deductible for tax pur-
poses (subject to various restrictions and ceiling limita-
tions) if made to qualified nonprofit charitable organiza-
tions. A cash basis taxpayer is entitled to a deduction
solely in the year of payment. Accrual basis corpora-
tions may accrue contributions at year-end if payment is
authorized by the Board of Directors prior to the end of
the year and payment is made within time specified by
LR.C. before the end of the year. See also Charitable
deduction; Charitable organizations.

Charitable corporation. Non-profit corporation orga-
nized for charitable purposes; i.e. for purpose, among
other things, of promoting welfare of mankind at large,
or of a community, or of some class forming part of it
indefinite as to numbers and individuals and is one
created for or devoted to charitable purposes. Lynch v.
Spilman, 67 Cal.2d 251, 62 Cal.Rptr. 12, 18, 431 P.2d
636. Such corporations must meet certain criteria to
receive tax “exempt” status. LR.C. § 501(c)(3). See
Charitable organizations, infra.

Charitable deduction. In taxes, a contribution to a
qualified charity or other tax exempt institution for
which taxpayer may claim a deduction on his tax re-
turn. LR.C. § 170(c). Also applicable to trusts. LR.C.
§ 512(b)(11). As regards tax exempt status of recipient
organization, see Charitable organizations. See also Chari-
table contributions.

Charitable foundation. An organization dedicated to
education, health, relief of the poor, etc.; organized for
such purposes and not for profit and recognized as such
for tax purposes under LR.C. § 509(a). See also Charita-
ble organizations, infra.

Charitable gift. See Charitable deduction, supra.

Charitable immunity. A doctrine which relieves a
charity of liability in tort; long recognized, but current-
ly most states have abrogated or restricted such immu-
nity.

Charitable institution. One which dispenses charity to
all who need and apply for it, does not provide gain or
profit in private sense to any person connected with it,
and does not appear to place obstacles of any character
in way of those who need and would avail themselves of
charitable benefits it dispenses. Distinctive features are
that it has no capital stock or shareholders and earns no
profits or dividends; but rather derives its funds mainly
from public and private charity and holds them in trust
for objects and purposes expressed in its charter. Meth-
odist Old Peoples Home v. Korzen, 39 Ill.2d 149, 233
N.E.2d 537, 541, 542; People ex rel. Nordlund v. Associa-
tion of Winnebago Home for Aged, 40 Ill.2d 91, 237
N.E.2d 533, 539.

Charitable organizations. As regards “exempt” tax
status, such includes: “Corporations, and any communi-
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ty chest, fund, or foundation, organized and operated
exclusively for religious, charitable, scientific, testing for
public safety, literary, or educational purposes, or to
foster national or international amateur sports competi-
tion (but only if no part of its activities involve the
provision of athletic facilities or equipment), or for the
prevention of cruelty to children or animals, no part of
the net earnings of which inures to the benefit of any
private shareholder or individual, no substantial part of
the activities of which is carrying on propaganda, or
otherwise attempting, to influence legislation (except as
otherwise provided in subsection (h), and which does not
participate in, or intervene in (including the publishing
or distributing of statements), any political campaign on
behalf of (or in opposition to) any candidate for public
office.” LR.C. § 501(c)(3). See also Benevolent associa-
tions; Benevolent corporation; Charitable corporation;
Charitable foundation; Charitable institution.

Charitable purpose. Term as used for purpose of tax
exemption has as its common element the accomplish-
ment of objectives which are beneficial to community or
area, and usually recognized charitable purposes, not
otherwise limited by statute, are generally classified as:
relief of poverty; advancement of education; advance-
ment of religion; protection of health; governmental or
municipal purposes; and other varied purposes the ac-
complishment of which is beneficial to community.
Bank of Carthage v. U. S., D.C.Mo., 304 F.Supp. 77, 80.

A gift is for charitable purposes if it is for religious,
scientific, charitable, literary, or educational purposes
under tax law. LR.C. § 170(c)4). These purposes are
also required for a trust to qualify as a charitable trust.

See also Charitable deduction; Charitable use.

Charitable remainder. A gift over after an intervening
estate to a qualified charity; qualifies as a tax deduction
under certain conditions.

Charitable remainder annuity trust. A trust which
must pay the noncharitable income beneficiary or bene-
ficiaries a sum certain annually, or more frequently, if
desired, which is not less than 5% of the initial net fair
market value of all property placed in the trust as
finally determined for federal tax purposes. LR.C.
§ 664(d)(1). In re Danforth’s Will, 81 Misc.2d 452, 366
N.Y.S.2d 329, 330.

Charitable trust. One in which property held by a
trustee must be used for charitable purposes (advance-
ment of health, religion, etc.). Fiduciary relationship
with respect to property arising as a result of a manifes-
tation of an intention to create it, and subjecting the
person by whom the property is held to equitable duties
to deal with the property for a charitable purpose.
Restatement, Second, Trusts, § 348. See Charitable pur-
pose.

Charitable use. Charitable uses are defined as those of
religious, educational, political or general social interest
to mankind, or as those for the relief of poverty, ad-
vancement of education or religion, or beneficial to the
community generally. Thomason v. State, 245 C.A.2d
793, 54 Cal.Rptr. 229, 232. See also Charitable purpose.
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Charity. A gift for, or institution engaged in, public
benevolent purposes. A gift for benefit of indefinite
number of persons under influence of religion or edu-
cation, relief from disease, assisting people to establish
themselves in life, or erecting or maintaining public
works. Johnson v. South Blue Hill Cemetery Ass’n,
Me., 221 A.2d 280, 287. A ‘‘charity”, in absence of
legislative definition, is attempt in good faith, spiritual-
ly, physically, intellectually, socially and economically
to advance and benefit mankind in general, or those in
need of advancement and benefit in particular, without
regard to their ability to supply that need from other
sources and without hope or expectation, if not with
positive abnegation, of gain or profit by donor or by
instrumentality of charity. Planned Parenthood Ass’n
v. Tax Commissioner, 5 Ohio St.2d 117, 214 N.E.2d 222,
225. See also Benevolence; Benevolent; Charitable;
Charitable organizations.

Public charity. A charity wherein the benefit is con-
ferred on indefinite persons composing the public or
some part of the public.

Charlatan /sharloton/. One who pretends to more
knowledge or skill than he possesses; a quack; a faker.

Charre of lead. A quantity consisting of 36 pigs of lead,
each pig weighing about 70 pounds.

Chart. A map used by navigators.

Charta /karts/. In old English law, a charter or deed;
an instrument written and sealed; the formal evidence
of conveyances and contracts. Also any signal or token
by which an estate was held.

The term came to be applied, by way of eminence, to
such documents as proceeded from the sovereign, grant-
ing liberties or privileges, and either where the recipient
of the grant was the whole nation, as in the case of
Magna Charta, or a public body, or private individual, in
which case it corresponded to the modern word ‘“‘char-
ter.”

In the civil law, a paper suitable for inscription of
documents or books; hence, any instrument or writing.

See also Charter.

Charta communis /karts komyawnos/. In old English
law, an indenture; a common or mutual charter or deed;
one containing mutual covenants, or involving mutuali-
ty of obligation; one to which both parties might have
occasion to refer, to establish their respective rights.

Charta cyrographata /karto kayrowgreféyts/. In old
English law, a chirographed charter; a charter executed
in two parts, and cut through the middle (scinditur per
medium), where the word “cyrographum,” or “chirograp-
hum,” was written in large letters. See Chirograph.

Charta de foresta /karts diy forésta/. A collection of the
laws of the forest, made in the 9th Hen. III, and said to
have been originally a part of Magna Charta.

The charta de foresta was called the Great Charter of
the woodland population, nobles, barons, freemen, and
slaves, loyally granted by Henry III, early in his reign
(A.D. 1217). There is a difference of opinion as to the
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original charter of the forest similar to that which exists
respecting the true and original Magna Carta (qv.), and
for the same reason, viz., that both required repeated
confirmation by the kings, despite their supposed inviol-
ability. This justifies the remark of recent historians as
to the great charter that “this theoretical sanctity and
this practical insecurity are shared with ‘the Great
Charter of Liberties’ by the Charter of the Forest which
was issued in 1217.” It is asserted with great positive-
ness by Inderwick that no forest charter was ever grant-
ed by King John, but that Henry III issued the charter
of 1217 (which he puts in the third year of the reign,
which, however, only commenced Oct. 28, 1216), in pur-
suance of the promises of his father; and Lord Coke,
referring to it as a charter on which the lives and
liberties of the woodland population depended, says that
it was confirmed at least thirty times between the death
of John and that of Henry V.

Charta de una parte /karts diy yawns partiy/. A deed-
poll; a deed of one part. Formerly used to distinguish a
deed poll —that is, an agreement made by one party
only—from a deed inter partes.

Charta partita /karts partayts/. A charter-party.

Charta de non ente non valet /karts diy non éntiy non
v&lot/. A deed of a thing not in being is not valid.

Chartz libertatum /kartiy libortéytom/chartiy°/. The
charters (grants) of liberties. These are Magna Charta
and Charta de Foresta.

Charta non est nisi vestimentum donationis /karts
non ést naysiy véstoméntom donéyshiyownos/. A deed
is nothing else than the vestment of a gift.

Chartarum super fidem, mortuis testibus, ad patriam
de necessitudine recurrendum est /kartérom
s(y)awpar faydom, mértyuwas téstobss, &d p&triyom diy
nasésotyawdoniy rékuréndom ést/. The witnesses being
dead, the truth of charters must of necessity be referred
to the country, i.e., a jury.

Charte /shart/. Fr. A chart, or plan, which mariners
use at sea.

Chartel /kartél/. A variant of “cartel” (g.v.).

Charte-partie /shart-partiy/. Fr.
law. A charter-party.

Charter, v. To hire, rent or lease for a temporary use;
eg. to hire or lease a vessel for a voyage.

In French marine

Charter, n. An instrument emanating from the sover-
eign power, in the nature of a grant, either to the whole
nation, or to a class or portion of the people, to a
corporation, or to a colony or dependency, assuring to
them certain rights, liberties, or powers. Such was the
“Great Charter” or “Magna Charta,” and such also were
the charters granted to certain of the English colonies in
America.

A charter differs from a constitution, in that the
former is granted by the sovereign, while the latter is
established by the people themselves.
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A city’s organic law. Charter of municipal corpora-
tion consists of the creative act of incorporation, togeth-
er with all those laws in force which relate to the
incorporation, whether defining the powers of the corpo-
ration or regulating the mode of exercise thereof, and
statute does not fail to become part of charter simply
because it is not labeled as such. Opinion of the Jus-
tices, Del., 276 A.2d 736, 739.

An act of a legislature creating a business corporation,
or creating and defining the franchise of a corporation.
Under modern statutes, a charter is usually granted by
the state secretary of state, who acts under general
statutory authority conferred by the state legislature.
Also a corporation’s constitution or organic law; that is
to say, the articles of incorporation taken in connection
with the law under which the corporation was orga-
nized. The authority by virtue of which an organized
body acts. A contract between the state and the corpo-
ration, between the corporation and the stockholders,
and between the stockholders and the state. See Corpo-
rate charter.

Leasing or hiring of airplane, vessel, or the like. See
Charter-party.

In old English law, a deed or other written instrument
under seal; a conveyance, covenant, or contract.

Bank charter. Document issued by governmental au-
thority permitting a bank to operate and transact busi-
ness.

Bareboat charter. Charter where ship owner only pro-
vides ship, with charterer providing personnel, insur-
ance and other necessary materials and expenses. See
also Bareboat charter.

Blank charter. In old English law, a document given to
the agents of the crown in the reign of Richard II with
power to fill up as they pleased.

Charter agreement. See Charter-party.
Charter of af freightment. See Affreightment.

Gross charter. Charter where ship owner provides all
personnel and equipment and incurs other expenses
such as port costs.

Time charter. Charter wherein vessel is leased for spec-
ified time rather than for specified trip or voyage. See
also Time (Time charter).

Chartered Life Underwriter (C.L.U.). A designation
conferred by the American College of Life Underwriters
in recognition of the attainment of certain standards of
education and proficiency in the art and science of life
underwriting.

Chartered ship. A ship hired or freighted; a ship which
is the subject-matter of a charter-party.

Charterer. One who charters (i.e., hires, leases or en-
gages) a vessel, airplane, etc. for transportation or voy-
age.

Charter-land. In English law, otherwise called “book-
land.” Property held by deed under certain rents and
free services. It, in effect, differs nothing from the free
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socage lands, and hence have arisen most of the freehold
tenants, who hold of particular manors, and owe suit
and service to the same. 2 Bl.Comm. 90.

Charter-party. A contract by which a ship, or some
principal part thereof, is let to a merchant for the
conveyance of goods on a determined voyage to one or
more places.

The term “charter party” or “charter agreement”,
often shortened to “charter,” designates the document
in which are set forth the arrangements and contractual
engagements entered into when one person (the “char-
terer”) takes over the use of the whole, or a substantial
portion, of a ship belonging to another (the “owner”).

Chartis reddendis /kartss radéndss/. (For returning
the charters.) An ancient writ which lay against one
who had charters of feoffment intrusted to his keeping
and refused to deliver them.

Chartophylax /kartofosleks/. In old European law, a
keeper of records or public instruments; a chartulary; a
registrar.

Chase. To pursue or follow rapidly with the intention of
catching or driving away. See Fresh pursuit.

In English law, the liberty or franchise of hunting,
one’s self, and keeping protected against all other per-
sons, beasts of the chase within a specified district,
without regard to the ownership of the land. The act of
acquiring possession of animals ferce naturce by force,
cunning, or address. A privileged place for preservation
of deer and beasts of the forest. It is commonly less
than a forest and of larger compass than a park. Every
forest is a chase, but every chase is not a forest. It
differs from a park in that it is not inclosed, yet it must
have certain metes and bounds. In old English law, a
“common” chase was a place where all alike were enti-
tled to hunt wild animals.

Chaste. Never voluntarily having had unlawful sexual
intercourse.

Chaste character. Denoting purity of mind and inno-
cence of heart; not limited merely to unlawful sexual
intercourse.

Chastity. Purity; continence. Quality or state of being
chaste. It means that virtue which prevents the unlaw-
ful intercourse of the sexes; the state of purity or
abstinence from unlawful sexual connection.

Chattel /ch&tsl/. An article of personal property, as
distinguished from real property. A thing personal and
movable. It may refer to animate as well as inanimate
property. See also Goods; Property (Personal property).

Personal chattel. Movable things. Personal property
which has no connection with real estate. See Goods;
Property (Personal Property).

Real chattels. Such as concern real property, such as
leasehold estates; interests issuing out of, or annexed to,
real estate; such chattel interests as devolve after the
manner of realty. An interest in real estate less than
freehold or fee. See also Fixture.
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Chattel lien. Chattel liens exist in favor of persons
expending labor, skill or materials on any chattel or
furnishing storage thereof at request of owner, his
agent, reputed owner, or lawful possessor. See eg. Arti-
san’s lien.

Chattel mortgage. A pre-Uniform Commercial Code
security device whereby a security interest was taken by
the mortgagee in personal property of the mortgagor. A
transfer of some legal or equitable right in personal
property or creation of a lien thereon as security for
payment of money or performance of some other act,
subject to defeasance on performance of the conditions.
Such security device has generally been superseded by
other types of security agreements under U.C.C. Article
9 (Secured Transactions). See Secured transaction; Se-
curity agreement.

Chattel paper. A writing or writings which evidence
both a monetary obligation and a security interest in or
a lease of specific goods. In many instances chattel
paper will consist of a negotiable instrument coupled
with a security agreement. When a transaction is evi-
denced both by such a security agreement or a lease and
by an instrument or a series of instruments, the group
of writings taken together constitutes chattel paper.
U.C.C. § 9-105(1)(b). See Secured transaction; Security
agreement.

Chaud-medley /shéwdmédliy/. A homicide committed
in the heat of an affray and while under the influence of
passion; it is thus distinguished from chance-medley,
which is the killing of a man in a casual affray in
self-defense. It has been said, however, that the distinc-
tion is of no great importance. See Homicide.

Chauffeur. A person employed to operate and attend
motor vehicle for another.

Chauntry rents /chontriy rénts/. In old English law,
money paid to the Crown by the servants or purchasers
of chauntry-lands. See Chantry.

Chaussée /showséy/. Fr. A levee of earth, made to
retain the water of a river or pond; a levee made in low,
wet, and swampy places to serve as a road.

Cheat, v. To deceive and defraud. It necessarily implies
a fraudulent intent. The words ‘“cheat and defraud”
usually mean to induce a person to part with the posses-
sion of property by reason of intentionally false repre-
sentations relied and acted upon by such person to his
harm. They include not only the crime of false pre-
tenses, but also all civil frauds, and include all tricks,
devices, artifices, or deceptions used to deprive another
of property or other right. See Fraud.

Cheat, n. Swindling; defrauding. The act of fraudulent-
ly deceiving. See Fraud.

Cheats, punishable at common law, were such cheats
(not amounting to felony) as were effected by deceitful
or illegal symbols or tokens which may affect the public
at large, and against such common prudence could not
have guarded.
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Cheaters, or escheators. In old English law, officers
appointed to look after the king’s escheats (g.v.), a duty
which gave them great opportunities of fraud and op-
pression, and in consequence many complaints were
made of their misconduct. Hence it seems that a cheat-
er came to signify a fraudulent person, and thence the
verb to cheat was derived.

Check, v. To control or restrain; to hold within bounds.
To verify or audit, as to examine the books and records
of another or a business for accuracy and proper ac-
counting practices. Particularly used with reference to
the control or supervision of one department, bureau,
office, or person over another.

Check, n. A draft drawn upon a bank and payable on
demand, signed by the maker or drawer, containing an
unconditional promise to pay a sum certain in money to
the order of the payee. State v. Perrigoue, 81 Wash.2d
640, 503 P.2d 1063, 1066. U.C.C. § 3-104(2)(b).

The Federal Reserve Board defines a check as “a draft
or order upon a bank or banking house purporting to be
drawn upon a deposit of funds for the payment at all
events of a certain sum of money to a certain person
therein named or to him or his order or to bearer and
payable instantly on demand.” It must contain the
phrase “pay to the order of.”

See also Bad check; Bogus check; Cancelled check;
Cashier’s check; Depository transfer check (DTC); Draft;
Raised check; Registered check; Stale check; Travelers
check.

Blank check. Check which is signed by drawer but left
blank as to payee and/or amount.

Cashier’s check. A bank’s own check drawn on itself
and signed by the cashier or other authorized official. It
is a direct obligation of the bank. One issued by an
authorized officer of a bank directed to another person,
evidencing that the payee is authorized to demand and
receive upon presentation from the bank the amount of
money represented by the check. A form of a check by
which the bank lends its credit to the purchaser of the
check, the purpose being to make it available for imme-
diate use in banking circles. A bill of exchange drawn
by a bank upon itself, and accepted by the act of is-
suance. In its legal effect, it is the same as a certificate
of deposit, certified check or draft. An acknowledgment
of a debt drawn by bank upon itself. See also Certified
check.

Memorandum check. A check given by a borrower to a
lender, for the amount of a short loan, with the under-
standing that it is not to be presented at the bank, but
will be redeemed by the maker himself when the loan
falls due. This understanding is evidenced by writing
the word “Mem.” on the check.

Personal check. An individual’s own check drawn on
his own account.

Post-dated check. A check which bears a date after the
date of its issue. Its negotiability is not affected by
being postdated and it is payable on its stated date.
U.CC. § 3-114.

Traveler’s check. See Traveler’s check.
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Checkerboard system. This term, with reference to
entries on lands, means one entry built on another, and
a third on the second.

Check kiting. Practice of writing a check against a
bank account where funds are insufficient to cover it
and hoping that before it is deposited the necessary
funds will have been deposited. First State Bank &
Trust Co. of Edinburg v. George, Tex.Civ.App., 519
S.W.2d 198, 204. Transfer of funds between two or more
banks to obtain unauthorized credit from a bank during
the time it takes the checks to clear. State v. Wooding-
ton, 31 Wis.2d 151, 142 N.-W.2d 810, 820. In effect, a
kite is a bad check used temporarily to obtain credit.
See Bad check.

Check-off system. Procedure whereby employer de-
ducts union dues directly from pay of employees and
remits such sums to union.

Check register. Journal used to record checks issued.

Check-roll. In English law, a list or book, containing
the names of such as are attendants on, or in the pay of,
the queen or other great personages, as their household
servants.

Checks and balances. Arrangement of governmental
powers whereby powers of one governmental branch
check or balance those of other branches. See also
Separation of powers.

Chefe. In Anglo-Norman law,4 were or weregild; the
price of the head or person (capitis pretium).

Chemerage /shém(s)razh/. In old French law, the privi-
lege or prerogative of the eldest. A provincial term
derived from chemier.

Chemical analysis. Any form of examination through
use of chemicals as in blood tests to determine a person’s
sobriety, the presence of drugs, etc. See, e.g., Blood test
evidence; Breathalyzer test; DNA identification; Intoxilyz-
er; Intoximeter.

Chemier /shemyéy/. In old French law, the eldest born.

Chemin /sh(s)m&n/. Fr. The road wherein every man
goes; the king’s highway.

Cheque /chék/. A variant of check (gq.v.).

Cherokee Nation. One of the civilized Indian tribes.
See Indian tribe.

Chevage /chiyvsj/. In old English law, a sum of money
paid by villeins to their lords in acknowledgment of
their bondage. It was exacted for permission to marry,
and also permission to remain without the dominion of
the lord. When paid to the king, it was called subjec-
tion. Chevage seems also to have been used for a sum of
money yearly given to a man of power for his coun-
tenance and protection as a chief or leader.

Chevantia /chovénsh(iy)s/. A loan or advance of money
upon credit.

Chevisance /chévazons/. An agreement or composition;
an end or order set down between a creditor or debtor;
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an indirect gain in point of usury, etc. Also, an unlaw-
ful bargain or contract.

Cheze. A homestead or homesfall which is accessory to
a house.

Chicago Board of Trade. Commodities exchange where
futures contracts in a large number of agricultural prod-
ucts are transacted.

Chicane /shokéyn/. Swindling; shrewd cunning. The
use of tricks and artifice.

Chickasaw Nation. One of the civilized Indian tribes.
See Indian tribe.

Chief. One who is put above the rest. Principal; lead-
ing; head; eminent in power or importance; the best or
most important or valuable of several; paramount; of
leading importance.

Declaration in chief is a declaration for the principal
cause of action.

Examination in chief is the first examination of a wit-
ness by the party who produces him.

Tenant in chief. See Chief, tenant in, infra.

Chief baron. Formerly, the presiding judge of the Eng-
lish court of exchequer; answering to the chief justice of
other courts. Superseded by Lord Chief Justice of Eng-
land.

Chief clerk. The principal clerical officer of a court,
bureau or department, who is generally charged, subject
to the direction of his superior officer, with the superin-
tendence of the administration of the business of the
office.

Chief executive. See Chief magistrate.
Chief Judge. See Chief Justice.

Chief Justice. The presiding, most senior, or principal
judge of a court. Compare Associate justices.

Chief Justice of England. The title formerly given to
the presiding judge in the Queen’s Bench Division of the
high court of justice, and, in the absence of the Lord
Chancellor, president of the high court, and also an ex
officio judge of the court of appeals. Now superseded by
the “Lord Chief Justice of England” who is President of
the Queen’s Bench Division.

Chief Justice of the Common Pleas. In England, the
presiding judge in the court of common pleas, and after-
wards in the common pleas division of the high court of
justice, and one of the ex officio judges of the high court
of appeal. Office disappeared in 1881.

Chief justiciar /chiyf jestishiysr/. In old English law, a
high judicial officer and special magistrate, who presid-
ed over the aula regis of the Norman kings, and who
was also the principal minister of state, the second man
in the kingdom, and, by virtue of his office, guardian of
the realm in the king’s absence. 3 Bl.Comm. 38.

Chief lord. The immediate lord of the fee, to whom the
tenants were directly and personally responsible.
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Chief magistrate. The head of the executive depart-

ment of government of a nation, state, or municipal
corporation. The President is the chief executive of the
United States.

Chief office. Office of paramount importance or the
leading office.

Chief pledge. In old English law, the borsholder, or
chief of the borough.

Chief rents. In old English law, the annual payments of
freeholders of manors; also called “quit-rents,” because
by paying them the tenant was freed from all other
rents or services. Abolished by Law of Property Act of
1922.

Chief use. In customs law, for purposes of determining
the proper tariff classification, this refers to the use by
users, as a whole, of the type of commodity involved, and
not merely individual use. Gleeson v. U.S., 432 F.2d
1403, 1407, 58 C.C.P.A. 17.

Chiefrie. In feudal law, a small rent paid to the lord
paramount.

Chief, tenant in. In English feudal law, all the land in
the kingdom was supposed to be holden mediately or
immediately of the king, who was styled the “Lord
Paramount,” or “Lord Above All;” and those that held
immediately under him, in right of his crown and digni-
ty, were called his tenants “in capite” or “in chief,”
which was the most honorable species of tenure, but at
the same time subjected the tenant to greater and more
burdensome services than inferior tenures did. One
who held directly of the king.

Child; Children. Progeny; offspring of parentage. Un-
born or recently born human being. Wilson v. Weaver,
358 F.Supp. 1147, 1154. At common law one who had
not attained the age of fourteen years, though the mean-
ing now varies in different statutes; eg. child labor,
support, criminal, etc. statutes. The term “child” or
“children” may include or apply to: adopted, after-born,
or illegitimate child; step-child; child by second or for-
mer marriage; issue.

See also Delinquent child; Disobedient child; Foster
child; lllegitimate child; Infancy; Juvenile; Minor; Neglect-
ed child; Person; Posthumous child; Pretermitted heir;
Viable child. For negligence of child, see Parental liability.
Childs part. A “child’s part,” which a widow, by statute
in some states, is entitled to take in lieu of dower or the
provision made for her by will, is a full share to which a
child of the decedent would be entitled, subject to the
debts of the estate and the cost of administration up to
and including distribution.

Illegitimate child. Child born out of lawful wedlock.
Legitimate child. Child born in lawful wedlock.

Natural child. Child by natural relation or procreation.
Child by birth, as distinguished from a child by adop-
tion. Illegitimate children who have been acknowledged
by the father.

Posthumous child. One born after the father’s death.
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Quasi-posthumous child. In the civil law, one who, born
during the life of his grandfather, or other male ascend-
ant, was not his heir at the time he made his testament,
but who by the death of his father became his heir in his
life-time.

Rights of unborn child. The rights of an unborn child
are recognized in various different legal contexts; e.g. in
criminal law, murder includes the unlawful killing of a
fetus (Cal.Penal Code § 187), and the law of property
considers the unborn child in being for all purposes
which are to its benefit, such as taking by will or
descent. After its birth, it has been held that it may
maintain a statutory action for the wrongful death of
the parent. In addition, the child, if born alive, is
permitted to maintain an action for the consequences of
prenatal injuries, and if he dies of such injuries after
birth an action will lie for his wrongful death. While
certain states have allowed recovery even though the
injury occurred during the early weeks of pregnancy,
when the child was neither viable nor quick, Sinkler v.
Kneale, 401 Pa. 267, 164 A.2d 93; Smith v. Brennan, 31
N.J. 353, 157 A.2d 497, other states require that the
fetus be viable before a civil damage action can be
brought on behalf of the unborn child. See, Viable child;
Wrongful birth; Wrongful conception; Wrongful life.

Child abuse. Any form of cruelty to a child’s physical,
moral or mental well-being. Also used to describe form
of sexual attack which may or may not amount to rape.
Such acts are criminal offenses in most states. See also
Abuse (Female child); Abused and neglected children;
Battered child syndrome; Protective order.

Child labor laws. Network of laws on both federal and
state levels prescribing working conditions for children
in terms of hours and nature of work which may be
performed, all designed to protect the child. Included
are restrictions on number of hours that teen-agers can
work during school year on school days and weekends;
also specific hours during day that they can work. See
also Fair Labor Standards Act; Working papers.

Children’s court. See Juvenile courts.

Child support. The legal obligation of parents to con-
tribute to the economic maintenance, including edu-
cation, of their children; enforceable in both civil and
criminal contexts. In a dissolution or custody action,
money paid by one parent to another toward the ex-
penses of children of the marriage. See also Nonsupport.

Child’s income tax. See Clifford trust; Kiddie tax.

Child welfare. A generic term which embraces the
totality of measures necessary for a child’s well being;
physical, moral and mental.

Childwit. In Saxon law, the right which a lord had of
taking a fine of his bondwoman gotten with child with-
out his license.

The custom in Essex county, England, whereby every
reputed father of a bastard child was obliged to pay a
small fine to the lord.

Chilling a sale. The act of bidders or others who com-
bine or conspire to suppress fair competition at a sale,
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for the purpose of acquiring the property at less than its
fair value.

Chilling effect doctrine. In constitutional law, any law
or practice which has the effect of seriously discouraging
the exercise of a constitutional right, e.g. the right of
appeal. North Carolina v. Pearce, 395 U.S. 711, 89 S.Ct.
2072, 23 L.Ed.2d 656. The deterrent effect of govern-
mental action that falls short of a direct prohibition
against the exercise of First Amendment rights. To
constitute an impermissible chilling effect the constric-
tive impact must arise from the present or future exer-
cise or threatened exercise of coercive power. Reporters
Comm. for Freedom of the Press v. American Telephone
& Telegraph Co. et al., C.A.D.C,, 593 F.2d 1030, 1052;
Sec. of State of Md. v. Joseph H. Munson Co., 467 U.S.
947, 104 S.Ct. 2389, 2847, 81 L.Ed.2d 786.

Chiltern hundreds /chiltorn hdndradz/. In English law,
the offices of steward or bailiff of His Majesty’s three
Chiltern Hundreds of Stoke, Desborough, and Bonen-
ham; or the steward of the Manor of Northsted. Chilter
Hundreds is an appointment under the hand and seal of
the Chancellor of the Exchequer. The stewardship of
the Chiltern Hundreds is a nominal office in the gift of
the crown, usually accepted by members of the house of
commons desirous of vacating their seats. By law a
member once duly elected to parliament is compelled to
discharge the duties of the trust conferred upon him,
and is not enabled at will to resign it. But by statute, if
any member accepts any office of profit from the crown
(except officers in the army or navy accepting a new
commission), his seat is vacated. If, therefore, any mem-
ber wishes to retire from the representation of the
county or borough by which he was sent to parliament,
he applies to the lords of the treasury for the steward-
ship of one of the Chiltern Hundreds, which having
received, and thereby accomplished his purpose, he
again resigns the office.

Chimin /chiman/. In old English law, a road, way,
highway. It is either the king’s highway (chiminus
regis) or a private way. The first is that over which the
subjects of the realm, and all others under the protec-
tion of the crown, have free liberty to pass, though the
property in the soil itself belong to some private individ-
ual; the last is that in which one person or more have
liberty to pass over the land of another, by prescription
or charter. See Chemin.

Chiminage /chimoansj/. A toll for passing on a way
through a forest; called in the civil law "pedagium.”

Chiminus /chimsnss/. The way by which the king and
all his subjects and all under his protection have a right
to pass, though the property of the soil of each side
where the way lieth may belong to a private man.

Chimney money, or hearth money. A tax upon chim-
neys or hearth; an ancient tax or duty upon houses in
England, now repealed.

Chinese wall. A fictional device used as a screening
procedure which permits an attorney involved in an
earlier adverse role to be screened from other attorneys
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in the firm so as to prevent disqualification of the entire
law firm simply because one member of firm previously
represented a client who is now an adversary of the
client currently represented by the firm. Weglarz v.
Bruck, 1 Dist., 128 Ill.App.3d 1, 83 Ill.Dec. 266, 269, 470
N.E.2d 21, 24.

Chippingavel /chipsng®vsl/. In old English law, a tax
upon trade; a toll imposed upon traffic, or upon goods
brought to a place to be sold; a toll for buying and
selling.

Chirgemot, chirchgemot /chir(ch)gomowt/. (Also
spelled Chirgemote, Chirchgemote, Circgemote, Kirk-
mote.) In Saxon law, an ecclesiastical assembly or
court. A synod or meeting in a church or vestry.

Chirograph /kayrogref/. In civil and canon law, an
instrument written out and subscribed by the hand of
the party who made it, whether the king or a private
person.

In old English law, a deed or indenture; also the last
part of a fine of land, called more commonly, perhaps,
the foot of the fine. An instrument of gift or convey-
ance attested by the subscription and crosses of the
witnesses, which was in Saxon times called “chirograp-
hum,” and which, being somewhat changed in form and
manner by the Normans, was by them styled “charta.”
Anciently when they made a chirograph or deed which
required a counterpart, as we call it, they engrossed it
twice upon one piece of parchment contrariwise, leaving
a space between, in which they wrote in capital letters
the word “chirograph,” and then cut the parchment in
two through the middle of the word, giving a part to
each party. 2 Bl.Comm. 296.

Chirographa /kayrograofo/. In Roman law, writings
emanating from a single party, the debtor.

Chirographer of fines /kayrograofar av faynz/. In Eng-
lish law, the title of the officer of the common pleas who
engrossed fines in that court so as to be acknowledged
into a perpetual record.

Chirographum /kayrogrofom/. In Roman law, a hand-
writing; that which was written with a person’s own
hand. An obligation which a person wrote or subscribed
with his own hand; an acknowledgment of debt, as of
money received, with a promise to repay. An evidence
or voucher of debt; a security for debt. A right of action
for debt.

Chirographum apud debitorem repertum przsumitur
solutum /kayrogrofom @&pad debstoram rapartom
proz(y)awmotor sol(y)awtom/. An evidence of debt
found in the debtor’s possession is presumed to be paid.

Chirographum non extans przsumitur solutum /kay-
rogrofom non ékstenz praz(y)awmoetar  sal(y)aw-
tom/. An evidence of debt not existing is presumed to
have been discharged.

Chiropody. Study and treatment of ailments of the foot.

Chiropractic, chiropractics /kayrapr&ktok(s)/. The
practice of “chiropractic” is a method of detecting and
correcting by manual or mechanical means structural
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imbalance, distortion or subluxations in the human body
to remove nerve interferences where such is the result
of or related to distortion, misalignment or subluxations
of or in the vertebral column. Chiropractic Ass’n of
New York, Inc. v. Hilleboe, 16 A.D.2d 285, 228 N.Y.S.2d
358, 360. A system of therapeutic treatment, through
adjusting of articulations of human body, particularly
those of the spine. Walkenhorst v. Kesler, 92 Utah 312,
67 P.2d 654, 662. The specific science that removes
pressure on the nerves by the adjustment of the spinal
vertebrae.

Chiropractor /kayrapraktor/.
system of chiropractic (q.v.).

One who practices the

Chirurgeon /kayrrjon/. The ancient denomination of a
surgeon.

Chivalry. In feudal law, knight-service. Tenure in chiv-
alry was the same as tenure by knight-service. 2 Bl
Comm. 61, 62.

Chivalry, court of. See Court of Chivalry.
Chivalry, tenure by. Tenure by knight-service.

Choate /kowst/. That which has become perfected or
ripened as e.g. a choate lien (g.v.).

Choate lien /kéwot liyn/. Lien which is perfected so
that nothing more need be done to make it enforcible.
Identity of lienor, property subject to lien and amount of
lien are all established. Walker v. Paramount Engi-
neering Co., C.A.Mich., 353 F.2d 445, 449; U. S. v. City
of New Britain, Conn., 347 U.S. 81, 74 S.Ct. 367, 369, 98
LEd. 520. The lien must be definite and not merely
ascertainable in the future by taking further steps.
Gower v. State Tax Commission, 207 Or. 288, 295 P.2d
162.

Choice of law. In conflicts of law, the question present-
ed in determining what law should govern. There are a
number of different choice of law principles used by
courts in determining the applicable law to apply; e.g.
substantive vs. procedure distinction, center of gravity,
renvoi, lex fori, grouping-of-contacts, place of most sig-
nificant relationship. See also Confiict of laws.

Choice of law clause. A contractual provision wherein
the parties designate the state whose law will govern
disputes arising out of their agreement.

Choral. In ancient times a person admitted to sit and
worship in the choir; a chorister.

Chorepiscopus /korapiskopss/. In old European law, a
rural bishop, or bishop’s vicar.

Chose /showz/. Fr. A thing; an article of personal
property. A chose is a chattel personal, and is either in
action or in possession. See Chose in action; Chose in
possession, infra.

Chose local. A local thing; a thing annexed to a place,
as a mill.

Chose transitory. A thing which is movable, and may be
taken away or carried from place to place.
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Chose in action. A thing in action; a right of bringing
an action or right to recover a debt or money. Right of
proceeding in a court of law to procure payment of sum
of money, or right to recover a personal chattel or a sum
of money by action. Gregory v. Colvin, 235 Ark. 1007,
363 S.W.2d 539, 540. A personal right not reduced into
possession, but recoverable by a suit at law. A right to
personal things of which the owner has not the posses-
sion, but merely a right of action for their possession.
The phrase includes all personal chattels which are not
in possession; and all property in action which depends
entirely on contracts express or implied. A right to
receive or recover a debt, demand, or damages on a
cause of action ex contractu or for a tort or omission of a
duty. Moran v. Adkerson, 168 Tenn. 372, 79 S.W.2d 44,
45. A right to recover by suit a personal chattel. As-
signable rights of action ex contractu and perhaps ex
delicto. Coty v. Cogswell, 100 Mont. 496, 50 P.2d 249,
250. Personalty to which the owner has a right of
possession in future, or a right of immediate possession,
wrongfully withheld. See Cause of action.

Chose in possession. A personal thing of which one has
possession. A thing in possession, as distinguished from
a thing in action. Taxes and customs, if paid, are a
chose in possession; if unpaid, a chose in action. See
also Chose in action, supra.

Chosen freeholders. Name for county or township
boards in certain eastern states.

Chrenecruda /kriynkrawds/. Under the Salic law, a
ceremony performed by a person who was too poor to
pay his debt or fine, whereby he applied to a rich
relative to pay it for him. It consisted (after certain
preliminaries) in throwing green herbs upon the party,
the effect of which was to bind him to pay the whole
demand.

Christian. Pertaining to Jesus Christ or the religion
founded by him; professing Christianity. As a noun, it
signifies one who accepts and professes to live by the
doctrines and principles of the Christian religion; it
does not include Mohammedans, Jews, pagans, or infi-
dels. One who believes or professes or is assumed to
believe in Jesus Christ, and the truth as taught by Him.

Christianitatis curia /kristiy&natéytss kyuariys/. The
court Christian. An ecclesiastical court, as opposed to a
civil or lay tribunal. See also pourt Christian.

Christianity. The religion founded and established by
Jesus Christ.

Christian name. The baptismal name as distinct from
the surname. The name which is given one after his
birth or at baptism, or is afterward assumed by him in
addition to his family name. Such name may consist of
a single letter.

Christmas Day. A festival of the Christian church,
observed on the 25th of December, in memory of the
birth of Jesus Christ.

Chronic /kronsk/. With reference to diseases, of long
duration, or characterized by slowly progressive symp-
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toms; deepseated and obstinate, or threatening a long
continuance;—distinguished from acute.

Chronic alcoholism. A medically diagnosable disease
characterized by chronic, habitual or periodic consump-
tion of alcoholic beverages resulting in the (1) substan-
tial interference with an individual’s social or economic
functions in the community, or (2) the loss of powers of
self-control with respect to the use of such beverages.

Church. In its most general sense, the religious society
founded and established by Jesus Christ, to receive,
preserve, and propagate His doctrines and ordinances.
It may also mean a body of communicants gathered into
church order; body or community of Christians, united
under one form of government by the profession of the
same faith and the observance of the same ritual and
ceremonies; place where persons regularly assemble for
worship; congregation; organization for religious pur-
poses; religious society or body; the clergy or official-
dom of a religious body.

Church courts. Tribunals within the structure of a
church charged with adjudicating disputes of an ecclesi-
astical nature which may not be adjudicated in civil
courts.

Church of England. The established episcopal Church
of England. Organized into 43 dioceses and 2 provinces
(York and Canterbury). Governed by the General Syn-
od. Membership is defined by Patronage (Benefices)
Measure Act, 1986, § 39(1).

Church property. Within constitutional exemption from
taxation it means property used principally for religious
worship and instruction. Church of the Holy Faith v.
State Tax Commission, 39 N.M. 403, 48 P.2d 777, 784.

Church register.
deaths, etc.

Church school. Church supported school providing gen-
eral education in addition to religious instruction.

Parish record of baptisms, marriages,

Churl /chirl/. In Saxon law, a freeman of inferior rank,
chiefly employed in husbandry. A tenant at will of free
condition, who held land from a thane, on condition of
rents and services. See Ceorl.

Churning. Churning occurs when a broker, exercising
control over the volume and frequency of trades, abuses
his customer’s confidence for personal gain by initiating
transactions that are excessive in view of the character
of account and the customer’s objectives as expressed to
the broker. As a scheme, the essence of which is decep-
tion of a relying customer, churning, as a matter of law,
is considered a violation of federal securities law pro-
scribing fraud in connection with the purchase and sale
of securities. Securities Exchange Act of 1934, § 10(b),
15 U.S.C.A. § 78j(b). Costello v. Oppenheimer & Co.,
Inc., C.A.Ill, 711 F.2d 1361, 1366.

Ci. Fr. So; here. Ci Dieu Vous eyde, so help you God.
Ci devant, heretofore. Ci bien, as well.

C.LLA. Central Intelligence Agency.

Cibaria /sobériys/. Lat. In the civil law, food; victuals.
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Cicatrix /sokéytroks/sikotriks/. The mark left in the
flesh or skin after the healing of a wound, and having
the appearance of a seam or of a ridge of flesh.

C.LF. This term in a sales contract means that the price
includes in a lump sum the cost of the goods and the
insurance and freight to the named destination.

Cigarette tax. An excise tax imposed on sale of ciga-
rettes by both federal and state governments.

C.L.O. Congress of Industrial Organizations. Merged
with AFL (American Federation of Labor) in 1955.

Cipher /sayfor/. Ordinarily, a secret or disguised writ-
ten communication, unintelligible to one without a key.
As applied to telegrams, a “cipher” message is one that
is unintelligible.

Cippi /sipay/. An old English law term for the stocks,
an instrument in which the wrists or ankles of petty
offenders were confined.

Circa /sdrka/. Lat. About; around; also, concerning;
with relation to. Commonly used before a given date
when the exact time is not known; as, circa 1800.
Abbreviated circ. or c.

Circada /sorkéyts/. A tribute anciently paid to the
bishop or archbishop for visiting churches.

Circuit /srkst/. Judicial divisions of the United States
(e.g. thirteen judicial circuits wherein U.S. Courts of
Appeal sit) or a state, originally so called because the
judges traveled from place to place within the circuit,
holding court in various locations.

Circuit courts of appeals. Former name for federal
intermediate appellate courts, changed in 1948 to
present designation of United States Courts of Appeals.
See 28 U.S.C.A. §§ 4148. See Courts of Appeals, U.S.

Circuit courts. Courts whose jurisdiction extends over
several counties or districts, and of which terms are held
in the various counties or districts to which their juris-
diction extends.

In several of the states, the name given to a tribunal,
the territorial jurisdiction of which may comprise sever-
al counties or districts, and whose sessions are held in
such counties or districts alternately. These courts
usually have general original jurisdiction.

See also Courts of Appeals, U.S.

Circuit paper. In English practice, a paper containing a
statement of the time and place at which the several
assises will be held, and other statistical information
connected with the assises.

Circuitus est evitandus; et boni judicis est lites di-
rimere, ne lis ex lite oriatur /sorkyawstss est
evat@éndoss, et bownay juwdasss ést laytiyz derimariy, niy
lays éks laytiy oriyéytar/. Circuity is to be avoided; and
it is the duty of a good judge to determine litigations,
lest one lawsuit arise out of another.

Circuity of action. A complex, indirect, or roundabout
course of legal proceeding, making two or more actions
necessary in order to effect that adjustment of rights
between all the parties concerned in the transaction
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which, by a more direct course, might have been accom-
plished in a single suit. Former problems of circuity of
action have been remedied by Rules of Civil Procedure.

Circular letter of credit. A letter authorizing one per-
son to pay money or extend credit to another on the
credit of the writer. Pines v. United States, C.C.A.Iowa,
123 F.2d 825, 828. See also Letter of credit.

Circular notes. Instruments, similar to “letters of cred-
it,” drawn by resident bankers upon their foreign corre-
spondents, in favor of persons traveling abroad.

Circulated. A thing is “circulated” when it passes, as
from one person or place to another, or spreads, as a
report or tale. Willard v. State, 129 Tex.Cr.R. 384, 87
S.w.2d 269, 270.

Circulation. Transmission from person to person or
place to place; e.g. interchange of money. Extent or
degree of dissemination; e.g. total readers or issues sold
of given publication.

Circumspecte agatis /sorkomspéktiy ogéytss/. The title
of an English statute passed 13 Edw. I (1285) and so
called from the initial words of it, the object of which
was to ascertain the boundaries of ecclesiastical jurisdic-
tion in some particulars, or, in other words, to regulate
the jurisdiction of the ecclesiastical and temporal courts.
See Articles of the clergy.

Circumstances. Attendant or accompanying facts,
events or conditions. Subordinate or accessory facts;
e.g. evidence that indicates the probability or improba-
bility of an event.

As used in a statute for an allowance for the wife in a
divorce action, having regard to the “circumstances” of
the parties, it includes practically everything which has
a legitimate bearing on present and prospective matters
relating to the lives of both parties. See also Change of
circumstances.

See also Extenuating circumstances; Extraordinary ci-
rumstances.

Circumstantial evidence. Testimony not based on ac-
tual personal knowledge or observation of the facts in
controversy, but of other facts from which deductions
are drawn, showing indirectly the facts sought to be
proved. People v. Yokum, 145 C.A.2d 245, 302 P.2d 406,
410. The proof of certain facts and circumstances in a
given case, from which jury may infer other connected
facts which usually and reasonably follow according to
the common experience of mankind. Foster v. Union
Starch & Refining Co., 11 I1l.App.2d 346, 137 N.E.2d 499,
502. Evidence of facts or circumstances from which the
existence or nonexistence of fact in issue may be in-
ferred. Inferences drawn from facts proved. Process of
decision by which court or jury may reason from circum-
stances known or proved, to establish by inference the
principal fact. It means that existence of principal facts
is only inferred from circumstances. Twin City Fire Ins.
Co. v. Lonas, 255 Ky. 717, 75 S.W.2d 348, 350.

The proof of various facts or circumstances which
usually attend the main fact in dispute, and therefore
tend to prove its existence, or to sustain, by their con-

CITATIONS, LAW OF

sistency, the hypothesis claimed. Or as otherwise de-
fined, it consists in reasoning from facts which are
known or proved to establish such as are conjectured to
exist.

Circumstantibus, tales de. See Tales.

Ciric /kirsk/.
church.

In Anglo-Saxon and old English law, a

Ciric-bryce /kirak-briych/.
leges of a church.

Any violation of the privi-

Ciric sceat /kirsk shiyt/. Church-scot, or shot; an eccle-
siastical due, payable on the day of St. Martin, consist-
ing chiefly of corn.

Cirliscus /sorliskss/. A ceorl (q.v.).

Cista /sista/. A box or chest for the deposit of charters,
deeds, and things of value.

Citacion /siytasyown/. In Spanish law, citation; sum-
mons; an order of a court requiring a person against
whom a suit has been brought to appear and defend
within a given time. It is synonymous with the term
emplazamiento in the old Spanish law, and the in jus
vocatio of the Roman law.

Citatio /saytéysh(iy)Jow/. Lat. A citation or summons

to court. See Citation.

Citatio ad reassumendam causam /saytéysh(iy)ow &d
riyesyuwméndom koézom/. A summons to take up the
cause. A process, in the civil law, which issued when
one of the parties to a suit died before its determination
for the plaintiff against the defendant’s heir, or for the
plaintiff’s heir against the defendant, as the case might
be; analogous to a bill of revivor, which is probably
borrowed from this proceeding.

Citatio est de juri naturali /saytéysh(iy)ow ést diy jariy
netysréylay/. A summons is by natural right.

Citation /saytéyshon/. A writ issued out of a court of
competent jurisdiction, commanding a person therein
named to appear on a day named and do something
therein mentioned, or show cause why he should not.
An order, issued by the police, to appear before a magis-
trate or judge at a later date. A citation is commonly
used for minor violations (e.g. traffic violations); thus
avoiding having to take the suspect into immediate
physical custody. See also Citation of authorities; Cite.

Citationes non concedantur priusquam exprimatur
super qua re fieri debet citatio /saytéyshiyowniyz non
konsad@ntor priydskwam eksproméytor siwpoar kwey riy
fayoriy débot saytéysh(iy)ow/. Citations should not be
granted before it is stated about what matter the cita-
tion is to be made. (A maxim of ecclesiastical law.)

Citation of authorities. The reading, or production of,
or reference to, legal authorities and precedents (such as
constitutions, statutes, reported cases, and treatises), in
arguments to courts, in legal textbooks, law review
articles, briefs, motions, and the like to substantiate or
fortify the propositions advanced. See also Cite.

Citations, law of. In Roman law, an act of Valentinian,
passed A.D. 426, providing that the writings of only five
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jurists, viz., Papinian, Paul, Gaius, Ulpian, and Modesti-
nus, should be quoted as authorities. The majority was
binding on the judge. If they were equally divided the
opinion of Papinian was to prevail; and in such a case, if
Papinian was silent upon the matter, then the judge was
free to follow his own view of the matter.

Citators. A set of books which provide, through letter-
form abbreviations or words, the subsequent judicial
history and interpretation of reported decisions. The
citators also denote the legislative and amendment his-
tory, and cases that have cited or construed, constitu-
tions, statutes, rules, regulations, etc. The most widely
used set of citators is Shepard’s Citations.

Cite. L. Fr.
London.

City; a city. Cite de Loundr’, city of

Cite. To summon; to command the presence of a person;
to notify a person of legal proceedings against him and
require his appearance thereto. To read or refer to
legal authorities, in an argument to a court or else-
where, in support of propositions of law sought to be
established. To name in citation. To mention in sup-
port, illustration, or proof of. See Citation; Citation of
authorities.

Citizen. One who, under the Constitution and laws of
the United States, or of a particular state, is a member
of the political community, owing allegiance and being
entitled to the enjoyment of full civil rights. All per-
sons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the
United States and of the state wherein they reside.
U.S.Const., 14th Amend. See Citizenship.

“Citizens” are members of a political community who,
in their associated capacity, have established or sub-
mitted themselves to the dominion of a government for
the promotion of their general welfare and the protec-
tion of their individual as well as collective rights.
Herriott v. City of Seattle, 81 Wash.2d 48, 500 P.2d 101,
109.

The term may include or apply to children of alien
parents born in United States, Von Schwerdtner v.
Piper, D.C.Md., 23 F.2d 862, 863; U. S. v. Minoru Yasui,
D.C.Or., 48 F.Supp. 40, 54; children of American citizens
born outside United States, Haaland v. Attorney Gener-
al of United States, D.C.Md., 42 F.Supp. 13, 22; Indians,
United States v. Hester, C.C.A.Okl,, 137 F.2d 145, 147,
National Banks, American Surety Co. v. Bank of Califor-
nia, C.C.A.Or., 133 F.2d 160, 162; nonresident who has
qualified as administratrix of estate of deceased resi-
dent, Hunt v. Noll, C.C.ATenn., 112 F.2d 288, 289.
However, neither the United States nor a state is a
citizen for purposes of diversity jurisdiction. Jizemerji-
an v. Dept. of Air Force, 457 F.Supp. 820. On the other
hand, municipalities and other local governments are
deemed to be citizens. Rieser v. District of Columbia,
563 F.2d 462. A corporation is not a citizen for purposes
of privileges and immunities clause of the Fourteenth
Amendment. D. D. B. Realty Corp. v. Merrill, 232
F.Supp. 629, 637.
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Under the diversity statute, which mirrors U.S. Const.
Article III’s diversity clause, a person is a ‘“citizen of a
state” if he or she is a citizen of the United States and a
domiciliary of a state of the United States. Gibbons v.
Udaras na Gaeltachta, D.C.N.Y., 549 F.Supp. 1094, 1116.

Citizen-informant. An eye witness who, with no motive
but public service, and without expectation of payment,
identifies himself or herself and volunteers information
to the police. People v. Press, Colo.App., 633 P.2d 489,
492.

Citizen’s arrest. A private citizen as contrasted with a
police officer may, under certain circumstances, make
an arrest, generally for a felony or misdemeanor
amounting to a breach of the peace. A private person
may arrest another: 1. For a public offense committed
or attempted in his presence. 2. When the person
arrested has committed a felony, although not in his
presence. 3. When a felony has been in fact committed,
and he has reasonable cause for believing the person
arrested to have committed it. Calif.Penal Code, § 837.

Citizenship. The status of being a citizen. There are
four ways to acquire citizenship: by birth in the United
States, by birth in U.S. territories, by birth outside the
U.S. to U.S. parents, and by naturalization. See Corpo-
rate citizenship; Diversity of citizenship; Dual citizenship;
Federal citizenship; Naturalization; Jus sanguinis; Jus
soli.

City. A municipal corporation; in most states, of the
largest and highest class. Also, the territory within the
corporate limits. A political entity or subdivision for
local governmental purposes; commonly headed by a
mayor, and governed by a city council.

City council. The principal governmental body of a
municipal corporation with power to pass ordinances,
levy taxes, appropriate funds, and generally administer
city government. The name of a group of municipal
officers constituting primarily a legislative and adminis-
trative body, but which is often charged with judicial or
quasi judicial functions, as when sitting on charges
involving the removal of an officer for cause.

City courts. Court which tries persons accused of violat-
ing municipal ordinances and has jurisdiction over mi-
nor civil or criminal cases, or both.

City real estate. Property owned and used for munici-
pal purposes. McSweeney v. Bazinet, 269 A.D. 213, 55
N.Y.S.2d 558, 561.

Civic. Pertaining to a city or citizen, or to citizenship.

Civic enterprise. A project or undertaking in which
citizens of a city co-operate to promote the common good
and general welfare of the people of the city.

Civil. Of or relating to the state or its citizenry. Relat-
ing to private rights and remedies sought by civil actions
as contrasted with criminal proceedings.

The word is derived from the Latin civilis, a citizen.
Originally, pertaining or appropriate to a member of a
civitas or free political community; natural or proper to
a citizen. Also, relating to the community, or to the
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policy and government of the citizens and subjects of a
state.

As to civil Bail; Commitment; Commotion; Conspiracy;
Contempt; Corporation; Death; Injury; Liberty; Obligation;
Officer; Possession; Remedy; Right; and War, see those
titles. See, also, the titles which follow.

Civil action. Action brought to enforce, redress, or
protect private rights. In general, all types of actions
other than criminal proceedings. Gilliken v. Gilliken,
248 N.C. 710, 104 S.E.2d 861, 863.

The term includes all actions, both those formerly
known as equitable actions and those known as legal
actions, or, in other phraseology, both suits in equity
and actions at law. Thomason v. Thomason, 107 U.S.
App.D.C. 27, 274 F.2d 89, 90.

In the great majority of states which have adopted
rules or codes of civil procedure as patterned on the
Federal Rules of Civil Procedure, there is only one form
of action known as a “civil action.” The former distinc-
tions between actions at law and suits in equity, and the
separate forms of those actions and suits, have been
abolished. Rule of Civil Proc. 2; New York CPLR
§ 103(a).

Compare Penal action.

Civil Aeronautics Board. The Civil Aeronautics Board,
an independent regulatory commission, was originally
established under the Civil Aeronautics Act of 1938. Its
functions were terminated or transferred to other agen-
cies beginning in 1966, with remaining functions trans-
ferred to Transportation Secretary in 1985. See Federal
Aviation Administration.

Civil authority clause. Provision in fire insurance poli-
cy protecting insured from damages caused by firemen,
police, and other civil authorities.

Civil bail. A bond, deposit of money or of property, to
secure the release of a person who is under civil arrest
for failing to pay a debt which has been reduced to court
order and its effect is to insure payment of such order.
See also Bail.

Civil Code. See Code Civil.

Civil commitment. A form of confinement order used
in the civil context for those who are mentally ill,
incompetent, alcoholic, drug addicted, etc. as contrasted
with the criminal commitment of a sentence. Also
applicable to confinement for failing to pay a debt which
has been converted to a court order for payment; the
failure to pay being contempt of court. See also Commit-
ment.

Civil conspiracy. A combination of two or more per-
sons who, by concerted action, seek to accomplish an
unlawful purpose or to accomplish some purpose, not in
itself unlawful, by unlawful means. Lake Mortgage Co.,
Inc. v. Federal Nat. Mortgage Ass’n, 159 Ind.App. 605,
308 N.E.2d 739, 744. See Conspiracy.

Civil contempt. A species of contempt of court which
generally arises from a wilful failure to comply with an
order of court such as an injunction as contrasted with

CIVIL FRAUD

criminal contempt which consists generally of contume-
lious conduct in the presence of the court. Punishment
for civil contempt may be a fine or imprisonment, the
object of such punishment being compliance with the
order of the court. Such contempt is committed when a
person violates an order of court which requires that
person in specific and definite language to do or refrain
from doing an act or series of acts. Lichtenstein v.
Lichtenstein, C.A.Pa., 425 F.2d 1111, 1113. It commonly
consists of failing to do something ordered by the court
in a civil action for the benefit of the opposing litigant,
and the proceedings are instituted to compel or coerce
obedience to the order or decree. Hoga v. Clark, 5 Dist.,
113 Ill.App.3d 1050, 69 Ill.Dec. 736, 448 N.E.2d 196, 201.
See also Contempt.

Civil Damage Acts. See Dram Shop Acts.

Civil death. The state of a person who, though possess-
ing natural life, has lost all civil rights and as to them is
considered civilly dead. Hiroko Kawakita Hayashi v.
Lorenz, Cal.App., 258 P.2d 1039, 1042. In some states,
persons convicted of serious crimes are declared to be
civilly dead which means that certain civil rights and
privileges of the convicted offender including the right
to vote and contract and to sue and be sued are forfeited.
See also Civil disabilities, infra.

A corporation which has formally dissolved or become
bankrupt leaving an estate to be administered for the
benefit of its shareholders and creditors becomes civilly
“dead.” In re Great Plains Royalty Corp., C.A.N.D,, 471
F.2d 1261, 1265.

Civil disabilities. Apart from the sentence which is
imposed upon a convicted offender, numerous civil disa-
bilities are also often imposed. These disabilities, which
adversely affect an offender both during his incarcera-
tion and after his release, include denial of such privi-
leges as voting, holding public office, obtaining many
jobs and occupational licenses, entering judicially-en-
forceable agreements, maintaining family relationships,
and obtaining insurance and pension benefits. A form
of civil disability resulting from a DWI conviction is the
revocation or suspension of driver’s license. See also
Civil death.

Civil disobedience. A form of lawbreaking employed to
demonstrate the injustice or unfairness of a particular
law and indulged in deliberately to focus attention on
the allegedly undesirable law. See Civil disorder.

Civil disorder. Any public disturbance involving acts of
violence by assemblages of three or more persons, which
causes an immediate danger of or results in damage or
injury to the property or person of any other individual.
18 U.S.C.A. § 232. See also Riot.

Civil fraud. In taxation, the specific intent to evade a
tax which taxpayer believes to be owing is an essential
element of civil fraud. May also be applied to the tort
of deceit or fraud in contrast to criminal fraud. See also
Fraud.
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Civilian. Private citizen, as distinguished from such as
belong to the armed services, or (in England) the church.
One who is skilled or versed in the civil law.

Civilis /sivsles/. Lat. Civil, as distinguished from crimi-
nal. Civilis actio, a civil action.

Civilista /sivslists/. In old English law, a civil lawyer,
or civilian.

Civiliter /savilotar/. Civilly. In a person’s civil charac-
ter or position, or by civil (not criminal) process or
procedure. This term is used in distinction or opposi-
tion to the word “criminaliter,” —criminally,—to distin-
guish civil actions from criminal prosecutions.

Civiliter mortuus /ssvilstar mértyuwss/. Civilly dead;
dead in the view of the law. The condition of one who
has lost his civil rights and capacities, and is considered
civilly dead in law. See Civil death.

Civilization. A law, an act of justice, or judgment which
renders a criminal process civil.

A term which covers several states of society; it is
relative, and has no fixed sense, but implies an improved
and progressive condition of the people, living under an
organized government. It consists not merely in materi-
al achievements, in accomplishment and accumulation
of wealth, or in advancement in culture, science, and
knowledge, but also in doing of equal and exact justice.

Civil jury trial. Trial of civil action before a jury rather
than before a judge. In suits at common law in Federal
court where value in controversy exceeds $20.00, there
is constitutional right to jury trial. U.S.Const., 7th
Amend.; Fed.R.Civil P. 38. See also Jury trial.

Civil law. That body of law which every particular
nation, commonwealth, or city has established peculiar-
ly for itself; more properly called “municipal” law, to
distinguish it from the “law of nature,” and from inter-
national law. Laws concerned with civil or private
rights and remedies, as contrasted with criminal laws.

The system of jurisprudence held and administered in
the Roman empire, particularly as set forth in the
compilation of Justinian and his successors,—comprising
the Institutes, Code, Digest, and Novels, and collectively
denominated the “Corpus Juris Civilis,” —as distin-
guished from the common law of England and the canon
law. The civil law (Civil Code) is followed in Louisiana.
See Code Civil.

Civil liability. The amenability to civil action as distin-

guished from amenability to criminal prosecution. A
sum of money assessed either as general, special or
liquidated damages; may be either single, double or
treble for violations such as overcharges.

Civil liability acts. See Dram Shop Acts.

Civil liberties. Personal, natural rights guaranteed and
protected by Constitution; e.g. freedom of speech, press,
freedom from discrimination, etc. Body of law dealing
with natural liberties, shorn of excesses which invade
equal rights of others. Constitutionally, they are re-
straints on government. Sowers v. Ohio Civil Rights
Commission, 20 Ohio Misc. 115, 252 N.E.2d 463, 476.
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State law may recognize liberty interests more extensive
than those independently protected by the Federal Con-
stitution. Mills v. Rogers, 457 U.S. 291, 300, 102 S.Ct.
2442, 2449, 73 L.Ed.2d 16 (1982). See also Bill of Rights;
Civil Rights Acts; Fundamental rights.

Civil nuisance. At common law, anything done to hurt
or annoyance of lands, tenements, or hereditaments of
another. See Nuisance.

Civil obligation. One which binds in law, and may be
enforced in a court of justice.

Civil offense. Term used to describe violations of stat-
utes making the act a public nuisance. Also describes
an offense which is malum prohibitum and not con-
sidered reprehensible.

Civil office. A non-military public office; one which
pertains to the exercise of the powers or authority of
government.

See Officer.

Civil penalties. Represents punishment for specific ac-
tivities; e.g. violation of antitrust or securities laws,
usually in the form of fines or money damages. See
Damages (exemplary or punitive damages); Penal action;
Statutory penalty; Treble damages.

Civil possession. See Possession.

Civil officer.

Civil procedure. Body of law concerned with methods,
procedures and practices used in civil litigation, eg.
Federal Rules of Civil Procedure; Title 28 of United
States Code.

Civil process. See Process.

Civil responsibility. The liability to be called upon to
respond to an action at law for an injury caused by a
delict or crime, as opposed to criminal responsibility, or
liability to be proceeded against in a criminal tribunal.

Civil rights. See Civil liberties.

Civil Rights Acts. Federal statutes enacted after Civil
War, and more recently in 1957 and 1964, intended to
implement and give further force to basic personal
rights guaranteed by Constitution. Such Acts prohibit
discrimination based on race, color, age, or religion.

Civil rules. See Federal Rules of Civil Procedure.
Civil servant. See Civil service.

Civil service. Term generally means employment in

federal, state, city and town government with such posi-
tions filled on merit as a result of competitive examina-
tions. Such employment carries with it certain statu-
tory rights to job security, advancement, benefits, etc.
See Civil Service Commission; Competitive civil service
examination; Merit Systems Protection Board; Office of
Personnel Management.

Civil Service Commission. The United States Civil
Service Commission (CSC) was created by act of Con-
gress on January 16, 1883. Authority is codified under
5 US.C.A. § 1101.

The Civil Service Act was designed to establish a
merit system under which appointments to Federal jobs
are made on the basis of fitness—as determined by open
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and competitive examination—rather than personal
preference or political considerations. Over the years,
additional legislation and Executive orders have broad-
ened the Commission’s role to include such Federal
personnel management activities as job classification,
status and tenure, pay comparability, awards, training,
labor-management relations, equal employment oppor-
tunity, health and life insurance programs, and retire-
ment. The Commission was reorganized and restruc-
tured under the Civil Service Reform Act of 1978.
Among the features of the Reform Act were the estab-
lishment of an independent and equitable appeals pro-
cess, protections against abuses of the merit system, and
incentives for good work and skilled management. Ad-
ditionally, the functions of the former Commission were
divided between two new agencies—Office of Personnel
Management and an independent Merit Systems Protec-
tion Board (g.v.).

Similar commissions exist in most states covering
state and local public employment.

Civil side. When the same court has jurisdiction of both
civil and criminal matters, proceedings of the first class
are often said to be on the civil side; those of the second,
on the criminal side.

Civil suits. See Civil action.

Civil trials. Trials of civil as distinguished from crimi-
nal cases.

Civil war. In general, any internal armed conflict be-
tween persons of same country. War Between the
States in which Federal government contended against
seceding Confederate states from 1861 to 1865. Also, in
England, war between Parliamentarians and Royalists
from 1642 to 1652.

Civil year. See Year.

Civis /sives/. Lat. In the Roman law, a citizen; as
distinguished from incola (an inhabitant); origin or
birth constituting the former, domicile the latter.

Civitas /sivot®s/. Lat. In the Roman law, any body of
people living under the same laws; a state. Jus civita-
tis, the law of a state; civil law. Civitates feederatce,
towns in alliance with Rome, and considered to be free.
Citizenship; one of the three status, conditions, or quali-
fications of persons.

C.J. An abbreviation for chief justice; also for circuit
judge; Corpus Juris.

C.J.S. Corpus Juris Secundum.
C.L. An abbreviation for civil law.

Claflin trust. A type of trust in which donor or settlor
makes specific provisions for termination and the courts
respect such provisions by denying the beneficiary the
right to terminate. Called an indestructible trust, deriv-
ing its name from the case. Claflin v. Claflin, 149 Mass.
19, 20 N.E. 454.

Claim. To demand as one’s own or as one’s right; to
assert; to urge; to insist. A cause of action. Means by
or through which claimant obtains possession or enjoy-
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ment of privilege or thing. Demand for money or prop-
erty as of right, eg. insurance claim. U.S. v. Tieger,
D.C.N.J., 138 F.Supp. 709, 710.

With respect to claims to a negotiable instrument of
which a holder in due course takes free, the term
“claim” means any interest or remedy recognized in law
or equity that creates in the claimant a right to the
interest or its proceeds.

Right to payment, whether or not such right is re-
duced to judgment, liquidated, unliquidated, fixed, con-
tingent, matured, unmatured, disputed, undisputed, le-
gal, equitable, secured, or unsecured; or right to an
equitable remedy for breach of performance if such
breach gives rise to a right to payment, whether or not
such right to an equitable remedy is reduced to judg-
ment, fixed, contingent, matured, unmatured, disputed,
undisputed, secured, or unsecured. Bankruptcy Code,
§ 101.

In conflicts of law, a receiver may be appointed in any
state which has jurisdiction over the defendant who
owes a claim. Restatement, Second, Conflicts, § 369.

In patent law, a claim is an assertion of what the
invention purports to accomplish, and claims of a patent
define the invention and the extent of the grant; any
feature of an invention not stated in the claim is beyond
the scope of patent protection. Smith v. ACME General
Corp., C.A.Ohio, 614 F.2d 1086, 1088.

See also Antecedent claim; Cause of action; Community
debt; Complaint; Counterclaim; Cross-claim; False claim;
Joinder; Liability; Liquidated claim; Third party complaint.
For proof of claim, see Proof; for joinder of claims, see
Joinder.

Claim adjuster. Independent agent or employee of in-
surance company who negotiates and settles claims
against the insurer. See Adjuster; Claimant adjuster.

Claim and delivery. Action at law for recovery of
specific personal property wrongfully taken and de-
tained, with damages which the taking or detention has
caused. A modification of common-law action of replev-
in. See also Replevin.

Claimant. One who claims or asserts a right, demand or
claim. See Claim; Plaintiff.

Claimant adjuster. One who will obtain, secure, en-
force, or establish a right, claim, or demand for an
individual against an insurance company.

Claim check. Form of receipt for bailed or checked
property, which normally must be surrendered when
such property is recovered.

Claim in equity. In English practice, in simple cases,
the summary proceeding by claim was sometimes
adopted. This summary practice was created by orders
22d April, 1850. By Consolid.Ord.1860, viii, r. 4, such
claims were abolished. See Equity jurisdiction.

Claim jumping. The location on ground, knowing it to
be excess ground, within the staked boundaries of anoth-
er mining claim initiated prior thereto, because law
governing manner of making location had not been
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complied with, so that location covers the workings of
the prior locators. Filing of duplicate mining claims
hoping that prior claim will be invalid.

Claim of cognizance or of consuance. An intervention
by a third person, claiming jurisdiction or demanding
judicature in cause, which plaintiff has commenced out
of the claimant’s court. Now obsolete. 2 Bl.Comm. 350,
note; 3 Bl.Comm. 298.

Claim of liberty. In English practice, a suit or petition
to the queen, in the former court of exchequer, to have
liberties and franchises confirmed there by the attorney
general.

Claim of ownership, right and title. As regards ad-
verse possession, claim of land as one’s own to hold it for
oneself. Claim of right, claim of title and claim of
ownership are synonymous. Claimant’s intention to
claim in hostility to real owner. Color of title and claim
of title are synonymous. Intention of disseisor to appro-
priate and use land as his own, irrespective of any
semblance of color, or right, or title. See Adverse pos-
session.

Claim of right doctrine. As contemplated under doc-
trine of adverse possession is simply that claimant is in
possession as owner, with intent to claim the land as his
or her own, and not in recognition of or subordination to
record title owner. Sisson v. Koelle, 10 Wash.App. 746,
520 P.2d 1380, 1384. In taxation, a judicially imposed
doctrine applicable to both cash and accrual basis tax-
payers which holds that an amount is includible in
income upon actual or constructive receipt if the taxpay-
er has an unrestricted claim to such amounts. A pay-
ment received under a claim of right is includible in
income even though there is a possibility that all or part
of it may have to be returned. North American Oil
Consolidated v. Burnet, 286 U.S. 417, 52 S.Ct. 613, 76
L.Ed. 1197.

Claim preclusion. See Res (Res judicata ).

Claim property bond. A bond filed by a defendant in
cases of replevin and of execution to procure return of
goods.

Claims Collection Act. Federal Act which requires that
each agency of the federal government attempt to collect
claims of the government (e.g. overpayments) arising out
of the activities of the agency.

Claims court. See Claims Court, U.S.; Court of Claims;
Small Claims Court.

Claims Court, U.S. This federal court was established
in 1982 and succeeds to all the original jurisdiction
formerly exercised by the Court of Claims, as now pro-
vided for in 28 U.S.C.A. 1491 et seq. The court has
jurisdiction to render money judgments upon any claim
against the United States founded either upon the Con-
stitution, or any act of Congress or any regulation of an
executive department, or upon any express or implied in
fact contract with the United States or for liquidated or
unliquidated damages in cases not sounding in tort.
Judgments of the Court are final and conclusive on both
the claimant and the United States subject to an appeal
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as of right to the U.S. Court of Appeals for the Federal
Circuit. Authority also rests with the court to furnish
reports on any bill that may be referred by either House
of Congress. Jurisdiction of the Court is nationwide,
and jurisdiction over the parties is obtained when suit is
filed and process is served on the United States through
the Attorney General. See also Court of Claims; Tucker
Act.

Clam /kl&ém/. Lat. In the civil law, covertly; secretly.

Clam delinquentes magis puniuntur quam palam
/klém doligkwéntiyz méyjos pyuwniysntor kwam
pzlom/. Those sinning secretly are punished more se-
verely than those sinning openly.

Clamea admittenda in itinere per attornatum /kléy-
miys @dmaténds in aytinasriy psr stornéytom/. An an-
cient writ by which the king commanded the justices in
eyre to admit the claim by attorney of a person who was
in the royal service, and could not appear in person.

Clam factum id videtur esse, quod quisque, quum
controversiam haberet, habiturumve se putaret, fec-
it /klém fektom id vadiytor ésiy kwod kwiskwiy, kam
kontravirsh(iy)sm hobirst, h&bat(y)ardmviy siy pys-
térat, fiysst/. That appears to be covertly (secretly)
done, which anyone did, when he had a legal dispute, or
thought he would have one.

Clamor. In old English law, a claim or complaint; an
outcry; clamor.

In the civil law, a claimant; a debt; anything claimed
from another; a proclamation; an accusation.

Clam, vi, aut precario /kl&m, vay, ot prokériyow/. A
technical phrase of the Roman law, meaning by force,
stealth, or importunity.

Clandestine. Secret, hidden, concealed; usually for
some illegal or illicit purpose. For example, a clandes-
tine marriage is one contracted without observing the
conditions precedent prescribed by law, such as publica-
tion of banns, procuring a license, or the like.

Clarendon, assize of /ssiyz ov kl&rondon/. English
statute (1166) the principal feature of which was an
improvement of judicial procedure in the case of crimi-
nals. It was a part of the same scheme of reform as the
Constitution of Clarendon.

Clarendon, constitutions of /konststyiwshonz ov
kl&randan/. Certain statutes made in the reign of Hen-
ry II of England, at a parliament held at Clarendon
(A.D. 1164), by which the king checked the power of the
pope and his clergy, and greatly narrowed the exemp-
tion they claimed from secular jurisdiction. 4 Bl.Comm.
422.

Class. A group of persons, things, qualities, or activities,
having common characteristics or attributes. In re Ka-
nawha Val. Bank, 144 W.Va. 346, 109 S.E.2d 649, 670.
The order or rank according to which persons or things
are arranged or assorted. Securities having similar
features. Also, a body of persons uncertain in number.
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A “class” within rule relating to class action must be
taken in broad colloquial sense of group of people
ranked together as having common characteristics, and
the function of the enumerated requirements of rule is
to assure that from those characteristics there arises a
common legal position vis-a-vis the opposing party, the
legal right or obligations of which the court can effi-
ciently and fairly adjudicate in a single proceeding.
Ridgeway v. International Broth. of Elec. Workers, Local
No. 134, D.CI1l., 74 F.R.D. 597, 601.

Class action. See Class or representative action.

Class directors. System whereby terms of corporate
board of directors are staggered, thus making takeover
attempt difficult.

Classes of stock. Issuance of common stock in two or
more general classes; eg., Class A and Class B. Nor-
mally, only one class has voting rights. See Stock.

Class gift. A gift of an aggregate sum to a body of
persons uncertain in number at time of gift, to be
ascertained at a future time, who are all to take in
equal, or other definite proportions, the share of each
being dependent for its amount upon the ultimate num-
ber. In re Clarke’s Estate, 460 Pa. 41, 331 A.2d 408,
410.

Classiarius /kl@siyériyss/. A seaman or soldier serving
at sea.

Classici /kl&sosay/. In the Roman law, persons em-
ployed in servile duties on board of vessels.

Classification. Arrangement into groups or categories
on the basis of established criteria. The word may have
two meanings, one primarily signifying a division re-
quired by statutes, fundamental and substantial, and
the other secondary, signifying an arrangement or enu-
meration adopted for convenience only.

Classification of crimes. A grouping of crimes. Taxon-
omy which may be based on the seriousness of the
crime, eg. felony or misdemeanor, or on the nature of
the crime, e.,g. malum prohibitum or malum in se, or on
the objects of the crime, eg. crimes against property or
crimes against the person. Felonies and misdemeanors
are also classified under federal statutes and sometimes
in state statutes as Class A, B, etc., with punishments
set for each class. 18 U.S.CA. § 3559. Crimes are also
commonly classified into degrees; eg., first and second
degree murder; and also as voluntary or involuntary
(e.g. manslaughter). See also Degrees of crime; Of-
fenses.

Classification of risks. Term used in fire insurance to
designate the nature and situation of the articles in-
sured, and in accident insurance to the occupation of the
applicant.

Classified. Grouped into classes. See Classification.

Classified tax. Tax system where different rates are
assessed to each group of property.

Class legislation. Legislation limited in operation to
certain persons or classes of persons, natural or artifi-

CLAUSULA DEROGATIVA

cial, or to certain districts of territory or state. Legisla-
tion operating upon portion of particular class of per-
sons or things.

The term is applied to enactments which divide the
people or subjects of legislation into classes, with refer-
ence either to the grant of privileges or the imposition of
burdens, upon an arbitrary, unjust, or invidious princi-
ple, or which make arbitrary discriminations between
those persons or things coming within the same class.
Such laws commonly violate equal protection guarantees
of Fourteenth Amendment.

Class or representative action. A class action provides
a means by which, where a large group of persons are
interested in a matter, one or more may sue or be sued
as representatives of the class without needing to join
every member of the class. This procedure is available
in federal court and in most state courts under Rule of
Civil Procedure 23. See also New York C.P.L.R. § 901.

There are general requirements for the maintenance
of any class suit. These are that the persons constitut-
ing the class must be so numerous that it is impractica-
ble to bring them all before the court, and the named
representatives must be such as will fairly insure the
adequate representation of them all. In addition, there
must be an ascertainable class and there must be a well
defined common interest in the questions of law and fact
involved affecting the parties to be represented. The
trial court must also certify the lawsuit as a class action.
Daar v. Yellow Cab Co., 67 Cal.2d 695, 63 Cal.Rptr. 724,
731, 433 P.2d 732.

Prior to the revision of Federal Civil Procedure Rule
23 in 1966, there were three categories of class actions,
popularly known as “true”, “hybrid”, and “spurious.”
These categories no longer exist under present Rule 23.

See Hybrid class action; Spurious class action.
pare Multidistrict litigation.

Com-

Class voting. See Voting group.

Clause /kloz/. A single paragraph or subdivision of a
pleading or legal document, such as a contract, deed,
will, constitution, or statute. Sometimes a sentence or
part of a sentence. See Paragraph.

Clause potestative. In French law, the name given to
the clause whereby one party to a contract reserves to
himself the right to annul it.

Clause rolls. In old English law, rolls which contain all
such matters of record as were committed to close writs;
these rolls are preserved in the Tower.

Clausula /kléz(h)ysla/. A clause; a sentence or part of a
sentence in a written instrument or law.

Clausula derogativa /klozhslo dorogstayva/. A clause
in a will which provides that no will subsequently made
is to be valid. The latter would still be valid, but there
would be ground for suspecting undue influence.

Clausule inconsuetz semper inducunt suspicionem
/klozhsliy igksnswiytiy sémpar and(y)awksnt sa-
spishiyownam/. Unusual clauses [in an instrument] al-
ways induce suspicion.



CLAUSULA

Clausula generalis de residuo non ea complectitur
quz non ejusdem sint generis cum iis quz speciatim
dicta fuerant /klozhsls jénaréylss diy rozidyuwow non
iys kampléktotor kwiy non ajdsdom sint jénaras kdm ayss
kwiy spéshiyéytom dikts f(y)awarant/. A general clause
of remainder does not embrace those things which are
not of the same kind with those which had been special-
ly mentioned.

Clausula generalis non refertur ad expressa /klozhsls
jéenaréylas non rofdrtor &d oksprésa/. A general clause
does not refer to things expressed.

Clausula quz abrogationem excludit ab initio non
valet /klozhslo kwiy &bragéyshiyownom okskl(y)awdst
&b onish(iy)ow non v&lst/. A clause [in a law] which
precludes its abrogation is void from the beginning.

Clausula rebus sic stantibus /klézhsls riybss sik
sténtobss/. A tacit condition said to attach to all con-
tracts meaning that they cease to be obligatory as soon
as the state of facts out of which they arose has changed.
This principle was used to demand payment on a con-
tract value for value when the currency in which pay-
ment had been specified had become worthless through
inflation/depreciation.

Clausula vel dispositio inutilis per przsumptionem
remotam, vel causam ex post facto non fulcitur
/klozhslo vel dispszish(iyJow inyawtslos pdr pro-
zdm(p)shiyébwnom roméwtom, veél kézom éks powst
fektow non fdlsotor/. A useless clause or disposition
[one which expresses no more than the law by intend-
ment would have supplied] is not supported by a remote
presumption [or foreign intendment of some purpose, in
regard whereof it might be material], or by a cause
arising afterwards [which may induce an operation of
those idle words].

Clausum /klézom/. Lat. Close, closed up, sealed. In-
closed, as a parcel of land. A writ was either clausum
(close) or apertum (open). Grants were said to be by
liter patentz (open grant) or literz clausz (close grant);
2 Bl.Comm. 346. Occurring in the phrase quare clau-
sum fregit it denotes in this sense only realty in which
the plaintiff has some exclusive interest, whether for a
limited or unlimited time or for special or for general
purposes.

Clausum fregit /klozom friyjst/. L. Lat. (He broke the
close.) In pleading and practice, technical words for-
merly used in certain actions of trespass, and still re-
tained in the phrase quare clausum fregit (q.v.).

Clausum paschiz /klézom pa@skiyiy/. In English law,
the morrow of the utas, or eight days of Easter; the end
of Easter; the Sunday after Easter-day.

Clausura /klszhirs/. In old English law, an inclosure.
Clausura heyce, the inclosure of a hedge.

Clavia /kléyviys/. In old English law, a club or mace;
tenure per serjeantiam claviz, by the serjeanty of the
club or mace.

Clawa. A close, or small inclosure.
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Clayton Act. A Federal law enacted in 1914 as amend-
ment to the Sherman Antitrust Act dealing with anti-
trust regulations and unfair trade practices. 15 U.S.
C.A. §§ 12-27. The Act prohibits price discrimination,
tying and exclusive dealing contracts, mergers, and in-
terlocking directorates, where the effect may be substan-
tially to lessen competition or tend to create a monopoly
in any line of commerce.

Clean. Irreproachable; innocent of fraud or wrongdoing;
free from defect in form or substance; free from excep-
tions or reservations. It is a very elastic adjective,
however, and is particularly dependent upon context.

Clean Air Acts. Federal and state environmental stat-
utes enacted to regulate and control air pollution. See
e.g. 42 US.CA. § 7401 et seq.

Clean bill.
tached.

Clean bill of health. One certifying that no contagious
or infectious disease exists, or certifying as to healthy
conditions generally without exception or reservation.
See Bill (Maritime law).

Clean bill of lading. One without exception or reserva-
tion as to the place or manner of stowage of the goods,
and importing that the goods are to be (or have been)
safely and properly stowed under deck. One which
contains nothing in the margin qualifying the words in
the bill of lading itself.

Clean hands doctrine. Under this doctrine, equity will
not grant relief to a party, who, as actor, seeks to set
judicial machinery in motion and obtain some remedy, if
such party in prior conduct has violated conscience or
good faith or other equitable principle. Franklin v.
Franklin, 365 Mo. 442, 283 S.W.2d 483, 486. One seek-
ing equitable relief cannot take advantage of one’s own
wrong. Fair Automotive Repair, Inc. v. Car-X Service
Systems, Inc., 2 Dist., 128 I11.App.3d 763, 84 Ill.Dec. 25,
471 N.E.2d 554, 558.

Clean Water Acts. Federal and state environmental
statutes enacted to regulate and control water pollution.
See eg. 33 US.CAA. § 1251 et seq.

Clear. Obvious; beyond reasonable doubt; perspicuous;
plain. Free from all limitation, qualification, question
or shortcoming. Free from incumbrance, obstruction,
burden, limitation, etc. Plain, evident, free from doubt
or conjecture, unequivocal, also unincumbered. Free
from deductions or drawbacks.

Bill of exchange without documents at-

In banking, collection of funds on which check is
drawn and payment of such funds to holder of check.

Clearance. In maritime law, the right of a ship to leave
port. The act of clearing or leaving port. The certifi-
cate issued by the collector of a port evidencing the
power of the ship to leave port. In contract for exhibi-
tion of motion pictures, the interval of time between
conclusion of exhibition in one theater and commence-
ment of exhibition at another theater. Waxmann v.
Columbia Pictures Corporation, D.C.Pa., 40 F.Supp. 108,
111.
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Clearance card. A letter given to an employee by his
employer, at the time of his discharge or end of service,
showing the cause of such discharge or voluntary quit-
tance, the length of time of service, his capacity, and
such other facts as would give to those concerned infor-
mation of his former employment.

Clearance certificate. Issued to ship’s captain showing
that customs requirements have been made.

Clear and convincing proof. That proof which results
in reasonable certainty of the truth of the ultimate fact
in controversy. Lepre v. Caputo, 131 N.J.Super. 118,
328 A.2d 650, 652. Proof which requires more than a
preponderance of the evidence but less than proof be-
yond a reasonable doubt. Clear and convincing proof
will be shown where the truth of the facts asserted is
highly probable. In re Estate of Lobe, Minn.App., 348
N.W.2d 413, 414. See also Beyond a reasonable doubt;
Burden of proof; Clear evidence or proof.

Clear and present danger doctrine. Doctrine in con-
stitutional law, first formulated in Schenck v. U. S., 249
U.S. 47, 39 S.Ct. 247, 63 L.Ed. 470, providing that
governmental restrictions on First Amendment free-
doms of speech and press will be upheld if necessary to
prevent grave and immediate danger to interests which
government may lawfully protect.

Speech which incites to unlawful action falls outside
the protection of the First Amendment where there is a
direct connection between the speech and violation of
the law; this is the “clear and present danger test”.
People v. Winston, 64 Misc.2d 150, 314 N.Y.S.2d 489,
495.

Clear annual value. The net yearly value to the posses-
sor of the property, over and above taxes, interest on
mortgages, and other charges and deductions.

Clear annuity. The devise of an annuity “clear” means
an annuity free from taxes or free or clear of legacy or
inheritance taxes.

Clear chance. A “clear chance” to avoid accident with-
in meaning of last clear chance doctrine involves the
element of sufficient time to appreciate peril of the
party unable to extricate himself therefrom, and to take
necessary steps to avoid injuring him. Klouse v. North-
ern Pac. Ry. Co., 50 Wash.2d 432, 312 P.2d 647, 650. See
also Last clear chance doctrine.

Clear days. If a certain number of clear days be given
for the doing of any act, the time is to be reckoned
exclusively, as well of the first day as the last.

Clear evidence or proof. Evidence which is positive,
precise and explicit, which tends directly to establish the
point to which it is adduced and is sufficient to make out
a prima facie case. It necessarily means a clear prepon-
derance. It may mean no more than a fair preponder-
ance of proof but may also be construed as requiring a
higher degree of proof. It may convey the idea, under
emphasis, of certainty, or understood as meaning beyond
doubt. See also Beyond a reasonable doubt; Clear and
convincing proof.

CLEARLY PROVED

Clearing. The departure of a vessel from port, after
complying with the customs and health laws and like
local regulations. See also Clearance; Clearance certifi-
cate.

In banking, a method of making exchanges and set-
tling balances, adopted among banks and bankers. See
Clearinghouse.

Clearing account. An account containing amounts to
be transferred to another account(s) before the end of
the accounting period.

Clearing corporation. A corporation, all of the capital
stock of which is held by or for a national securities
exchange or association registered under a statute of the
U.S., such as the Securities Exchange Act of 1934.
U.C.C. § 8-102(3).

Clearinghouse. An association or place where banks
exchange checks and drafts drawn on each other, and
settle their daily balances. See U.C.C. § 4-104(d).

With respect to a stock or commodities exchange, a
facility which provides for the daily clearance of all
transactions. With regard to futures transactions, a
clearinghouse performs the following functions: con-
firms that trades made each day are acknowledged by
both parties; settles amounts owed daily on futures
contracts due to changes in contract prices during the
trading session; insures the financial worth of all fu-
tures contracts that it has accepted.

Clearing loan. One made to a bond dealer while an
issue of bonds is being sold.

Clearings. Method of making exchanges and settling
balances among banks and bankers.

Clearing title. Acts or proceedings necessary to render
title marketable.

Clear legal right. A right inferable as a matter of law
from uncontroverted facts.

Clearly. Visible, unmistakable, in words of no uncertain
meaning. Beyond a question or beyond a reasonable
doubt; honestly, straightforwardly, and frankly; plain-
ly. Without obscurity, obstruction, entanglement, con-
fusion, or uncertainty. Unequivocal.

Clearly erroneous. For purposes of rule providing that
findings of trial court shall not be set aside unless
“clearly erroneous,” refers to findings when based upon
substantial error in proceedings or misapplication of
law, Kauk v. Anderson, C.C.A.N.D., 137 F.2d 331, 333;
or when unsupported by substantial evidence, or con-
trary to clear weight of evidence or induced by errone-
ous view of the law. Smith v. Porter, C.C.A.Ark., 143
F.2d 292, 294. As a basis for appellate review, a finding
is “clearly erroneous” when, although there is evidence
to support it, the reviewing court on entire evidence is
left with definite and firm conviction that a mistake has
been committed. United States v. United States Gyp-
sum, 333 U.S. 364, 395, 68 S.Ct. 525, 542. See also Error.

Clearly proved. Proof by preponderance of the evi-
dence. Olson v. Union Oil Co. of California, 25 Cal.
App.2d 627, 78 P.2d 446, 447. Proof sufficient to satisfy
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mind of finder of facts that its weight is such as to cause
a reasonable person to accept the fact as established. In
re Frihauf, 58 Wyo. 479, 135 P.2d 427, 433. See Beyond
a reasonable doubt; Clear and convincing proof.

Clear market price. Fair market price. See Fair market
value.

Clear market value. Sum which property would bring
on a fair sale by a willing seller not obliged to sell to a
willing buyer not obliged to buy, or fair market value, or
cash value. With regard to inheritance tax, highest
price obtainable. See Fair market value.

Clear reflection of income. The Internal Revenue Ser-
vice has the authority to redetermine a taxpayer’s in-
come using a method which clearly reflects income if the
taxpayer’s method does not do so. LR.C. § 446(b). In
addition, the L.R.S. may apportion or allocate income
among various related business if income is not “clearly
reflected”. LR.C. § 482.

Clear residue. Addition of income from funds, used to
pay decedent’s debts, administration expenses, and gen-
eral legacies, to residue of estate.

Clear title. Good title; marketable title; one free from
incumbrance, obstruction, burden, or limitation. Frank
v. Murphy, 64 Ohio App. 501, 29 N.E2d 41, 43. See
Marketable title.

Clear title of record. Freedom from apparent defects,
grave doubts, and litigious uncertainties. Such title as a
reasonably prudent person, with full knowledge, would
accept. Tull v. Milligan, 173 Okl. 131, 48 P.2d 835, 842.
See Marketable title; Quiet title action.

Clear view doctrine. See Plain view doctrine.

Clemency /klémonsiy/. Kindness, mercy, forgiveness,
leniency; usually relating to criminal acts. Used e.g. to
describe act of governor of state when he commutes
death sentence to life imprisonment, or grants pardon.
See also Amnesty; Pardon; Reprimand.

Clementines /klémontiynz/. In canon law, the collec-
tion of decretals or constitutions of Pope Clement V,
made by order of John XXII, his successor, who publish-
ed it in 1317.

Clement’s inn. In English law, an inn of chancery. See
Inns of chancery.

Clergy. The whole of clergymen or ministers of religion.
Also an abbreviation for “benefit of clergy”. See Benefit
of clergy.

Clergyable. In old English law, allowing of, or entitled
to, the benefit of clergy (privilegium clericale). Used of
persons or crimes. 4 Bl.Comm. 371. See Benefit of
clergy.

Clergyman. Member of the clergy. Spiritual represent-
ative of church.

Clergy privilege. Formerly, exemption given to clergy
from being tried in civil courts because of availability of
trial in canonical court. See Benefit of clergy.

Clerical. Pertaining to clergymen; or pertaining to the
office or labor of a clerk. See also Clerk; Ministerial act.
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Clericale privilegium /kléhrakéyliy priveliyjiyam/. In
old English law, the clerical privilege; the privilege or
benefit of clergy.

Clerical error. Generally, a mistake in writing or copy-
ing. Los Angeles Shipbuilding & Dry Dock Corporation
v. Los Angeles County, 22 Cal.App.2d 418, 71 P.2d 282.

It may include error apparent on face of instrument,
record, indictment or information, In re Goldberg’s Es-
tate, 10 Cal.2d 709, 76 P.2d 508, 512; error in respect of
matters of record, Shotwell v. State, 135 Tex.Cr.R. 366,
120 S.W.2d 97; errors, mistakes, or omissions by clerk,
writer, counsel, or judge which are not the result of
exercise of judicial function, Pacific Finance Corporation
of California v. La Monte, 64 Idaho 438, 133 P.2d 921,
922; Wilson v. City of Fergus Falls, 181 Minn. 329, 232
N.W. 322, 323; failure of clerk to enter order, Keller v.
Cleaver, 20 Cal.App.2d 364, 67 P.2d 131, 133; omission
in statutory provision, Craig v. State, 204 Ark. 798, 164
S.W.2d 1007, 1008; order fixing tax rate below statutory
rate, In re Jagnow’s Estate, 148 Misc. 657, 266 N.Y.S.
785, 788; placing of case on calendar without notice,
New England Furniture & Carpet Co. v. Willcuts, D.C.
Minn., 55 F.2d 983, 987; purported order incongruous
and irrelevant to surrounding recitals, Carpenter v. Pa-
cific Mut. Life Ins. Co. of California, 14 Cal.2d 704, 96
P.2d 796, 799; signature by judge to judgment which
does not express judicial desire or intention, Bastajian v.
Brown, 19 Cal.2d 209, 120 P.2d 9, 12.

As applied to judgments and decrees is a mistake or
omission by a clerk, counsel, judge or printer which is
not the result of exercise of judicial function. In re
Humboldt River System, 77 Nev. 244, 362 P.2d 265, 267.

Clerical errors may be corrected by the court at any
time of its own initiative or on the motion of any party
and after such notice, if any, as the court orders. Fed.R.
Civil P. 60(a).

Clerical misprision. Mistake or fraud perpetrated by
clerk of court which is susceptible of demonstration by
face of record, or a clerical error, which is an error by
clerk in transcribing or otherwise apparent on the face
of the record. Ballew v. Fowler, 285 Ky. 149, 147
S.W.2d 65, 66.

Clerical tonsure. In old English law, the practice of
having the head shaven, which was formerly peculiar to
clerks, or persons in orders, and which the coifs worn by
serjeants at law are supposed to have been introduced to
conceal. 1 Bl.Comm. 24, note ¢; 4 Bl.Comm. 367.

Clerici de cancellaria; clerici de cursu /kléhrasay diy
k&nsslériys,’kars(y)uw/. Clerks of the chancery. See
Cursitors.

Clerici non ponantur in officiis /kléhrosay non
psnéntar in ofis(h)iyays/. Clergymen should not be
placed in offices; i.e., in secular offices.

Clerici praznotarii /kléhrasay priynstériyay/. The six

clerks in chancery.

Clerico admittendo /kléhrokow &dmosténdow/. See Ad-
mittendo clerico.
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Clerico capto per statutum mercatorum /kléhrokow
k&ptow par stotydwtom morkstéram/. A writ for the
delivery of a clerk out of prison, who was taken and
incarcerated upon the breach of a statute merchant.

Clerico convicto commisso gaolz in defectu ordinarii
deliberando /kléhrokow konviktow komisow jéyliy in
dofékt(y)uw ordonériyay dsliber&ndow/. An ancient
writ, that lay for the delivery to his ordinary of a clerk
convicted of felony, where the ordinary did not chal-
lenge him according to the privilege of clerks.

Clerico infra sacros ordines constituto, non eligendo
in officium /kléhrokow infro s&krows oOrdoniyz
konstatyawtow, non. elajéndow, in afisth)iyom/. A writ
directed to those who had thrust a bailiwick or other
office upon one in holy orders, charging them to release
him.

Clericus /kléhrokss/. In old English law, a clerk or
priest; a person in holy orders; a secular priest; a clerk
of a court. An officer of the royal household, having
charge of the receipt and payment of moneys, etc. In
Roman law, a minister of religion in the Christian
church; an ecclesiastic or priest. A general term, in-
cluding bishops, priests, deacons, and others of inferior
order. Also of the amanuenses of the judges or courts of;
the king. /

Clericus et agricola et mercator, tempore belli, ut
oret, colat, et commutet, pace fruuntur /klérokss éd
agrikslo ét morkéytor, témporiy bélay, 3t orat kowlot ét
kémyatot, péysiy fruwintor/. Clergymen, husbandmen,
and merchants, in order that they may preach, culti-
vate, and trade, enjoy peace in time of war.

Clericus mercati /kléhrokss morkéytay/. In old English
law, clerk of the market.

Clericus non connumeretur in duabus ecclesiis
/kléhrokss non kon(y)uwmoriytor in d(y)uwéybas
akliyziyss/. A clergyman should not be appointed to
two churches.

Clericus parochialis /kléhrokss porowkiyéylss/. In old
English law, a parish clerk.

Clérigos /klériygows/. In Spanish law, clergy; men
chosen for the service of God.

Clerk. Officer of court who files pleadings, motions,
judgments, etc., issues process, and keeps records of
court proceedings. Functions and duties of clerks of
court are usually specified by statute or court rules; eg.
Fed.R. Civil P. 77, 79.

Person employed in public office whose duties include
keeping records or accounts.

One who sells goods, waits on customers, or engages in
clerical work such as bookkeeping, copying, transcrib-
ing, letter writing, tabulating, stenography, etc.

A person in holy orders; a clergyman; a cleric; an
individual attached to the ecclesiastical state, and who
has the clerical tonsure. See 4 Bl.Comm. 366, 367.

A law clerk assists an attorney or judge with legal
research, brief writing, and other legal tasks. Is com-
monly a recent law school graduate or law student.

CLERK OF THE TABLE

Clerk of Arraigns. In English law, an assistant to the
clerk of assise. His duties were in the crown court on
circuit.

Clerk of Assize. In English law, officers who officiated
as associates on the circuits. They recorded all judicial
proceedings done by the judges on the circuit.

Clerk of Enrollments. In English law, the former chief
officer of the English enrollment office (g.v.). He now
forms part of the staff of the central office.

Clerk of the Crown in Chancery. See Crown office in
chancery.

Clerk of the House of Commons. An officer of the
English House of Commons appointed by the crown for
life. He sits at the table below the chair of the Speaker
of the House. He makes entries, remembrances, and
journals of the things done and passed in the house. He
signs all orders of the house, indorses the bills sent or
returned to the lords, and reads whatever is required to
be read in the house. He has the custody of all records
and other documents.

Clerk of the Market. In English law, the overseer or
superintendent of a public market, with jurisdiction
over weights and measures. In old English law, he was
a quasi judicial officer, having power to settle controver-
sies arising in the market between persons dealing
there. Called “clericus mercati.” 4 Bl.Comm. 275.

Clerk of the Parliaments. In England, one of the chief
officers of the House of Lords. He is appointed by the
Crown, by letters patent. On entering office he makes a
declaration to make true entries and records of the
things done and passed in the parliaments, and to keep
secret all such matters as shall be treated therein.
Assists in the ceremonial Royal Assent to passage of
bills and statutes.

Clerk of the Peace. In English law, an officer whose
duties are to officiate at sessions of the peace, to prepare
indictments, and to record the proceedings of the jus-
tices, and to perform a number of special duties in
connection with the affairs of the county. Office abol-
ished in 1971 when Quarter Sessions’ jurisdiction was
transferred to the Crown Courts.

Clerk of the Privy Seal. In England, these officers
attend the lord privy seal, or, in absence of the lord
privy seal, the principal secretary of state. Their duty
is to write and make out all things that are sent by
warrant from the signet to the privy seal, and which are
to be passed to the great seal; and also to make out
privy seals (as they are termed) upon any special occa-
sion of his majesty’s affairs.

Clerk of the Signet. An officer, in England, whose duty
it is to attend on the king’s principal secretary, who has
the custody of the privy signet, as well for the purpose of
sealing his majesty’s private letters, as also grants
which pass his majesty’s hand by bill signed.

Clerk of the Table. An official of the British House of
Commons who advises the speaker on all questions of
order.
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Clerkship. The period which formerly must have been
spent by a law-student in the office of a practicing
attorney before admission to the bar. Term now gener-
ally refers to law student who clerks for an attorney,
law firm, or judge, or recent law school graduate who
clerks for a judge.

Clerks of Indictments. Officers attached to the central
criminal court in England, and to each circuit. They
prepare and settle indictments against offenders, and
assist the clerk of arraigns.

Clerks of Records and Writs. Officers formerly at-
tached to the English court of chancery, whose duties
consisted principally in sealing bills of complaint and
writs of execution, filing affidavits, etc. By the judica-
ture (officers’) act, 1879, they were transferred to the
central office of the supreme court, under the title of
“Masters of the Supreme Court,” and the office has been
abolished.

Clerks of Seats. In the principal registry of the probate
division of the English high court, they discharge the
duty of preparing and passing the grants of probate and
letters of administration, take bonds from administra-
tors, receive caveats against a grant being made, etc.

Cliens /klaysnz/. Lat. In the Roman law, a client or
dependent. One who depended upon another as his
patron or protector, adviser or defender, in suits at law
and other difficulties.

Client. An individual, corporation, trust, or estate that
employs a professional to advise or assist it in the
professional’s line of work. Professionals include but
are not limited to: attorneys, accountants, architects,
etc. A person who employs or retains an attorney, or
counsellor, to appear for him in courts, advise, assist,
and defend him in legal proceedings, and to act for him
in any legal business.

Clientela /klaysntiyls/. In old English law, clientship,
the state of a client; and, correlatively, protection, pa-
tronage, guardianship.

Client security fund. A fund set up by many state bar
associations to cover losses incurred by persons as a
result of dishonest conduct of member-attorneys.

Client’s privilege. Right of client to require attorney to
not disclose confidential communications made to him in
the attorney-client relationship, including disclosure on
the witness stand. U. S. v. United Shoe Mach. Corp.,
D.Mass., 89 F.Supp. 357. See Attorney-client privilege;
Communication (Confidential communications).

Clifford Trust. A trust established for a period of at
least 10 years and one day whereby title to income
producing assets is transferred and then reclaimed when
the trust expires. The objective of a Clifford trust was
to shift income from parents in a high income tax
bracket to children in a lower bracket. The Tax Reform
Act of 1986 repealed the Clifford trust rules for transfers
made after March 1, 1986 and the income of the trust is
taxed at the grantor’s rate. For Clifford trusts estab-
lished prior to March 2, 1986, income is taxed at the
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grantor’s rate only if the child is under the age of 14.
See also Kiddie tax.

Clinical legal studies. Includes law student perform-
ance in live cases, or in simulation of the lawyer’s role,
for the mastery of basic lawyering skills and the better
understanding of professional responsibility, substantive
and procedural law, and the theory of legal practice.
Report Of The AALS-ABA Comm. On Guidelines for
Clinical Legal Education 12 (1980).

Clinical tests. Tests involving direct observation of the
patient, including laboratory and diagnostic examina-
tions.

Clipped sovereignty. In the relations of the several
states of the United States to other nations, the states
have what is termed a clipped sovereignty. Anderson v.
N. V. Transandine Handelmaatschappij, Sup., 28 N.Y.
S.2d 547, 552.

Clito /klaytow/. In Saxon law, the son of a king or
emperor. The next heir to the throne; the Saxon adel-
ing.

Cloere. A jail; a prison or dungeon.

Close, v. To finish, bring to an end, conclude, terminate,
complete, wind up; as, to “close” an account, a bargain,
a trial, an estate, or public books, such as tax books.

In accounting, to transfer the balance of a temporary
or contra or adjunct account to the main account to
which it relates.

To shut up, so as to prevent entrance or access by any
person; as in statutes requiring liquor establishments to
be ‘“closed” at certain times, which further implies an
entire suspension of business. To go out of business. To
bar access to. To suspend or stop operations of.

To finalize a real estate transaction. see Closing.

Close, n. A portion of land, as a field, inclosed as by a
hedge, fence, or other visible inclosure, or by an invisible
ideal boundary founded on limit of title. The interest of
a person in any particular piece of land, whether actual-
ly inclosed or not. Final price of stock at end of trading
day on securities exchange.

Close, adj. Closed or sealed up. Restricted to a particu-
lar class. Decided by a narrow margin.

Close copies. Copies of legal documents which might be
written closely or loosely at pleasure; as distinguished
from office copies.

Close or closely held corporation. See Corporation.

Closed court. A term sometimes used to designate the
Common Pleas Court of England when only serjeants
could argue cases, which practice persisted until 1883.

Closed-end investment trust. Trust wherein only origi-
nal prescribed shares can be distributed.

Closed-end mortgage. A mortgage that does not permit
additional borrowing pledging the same collateral nor
prepayment. In contrast to open-end mortgage, which
allows for the amortization of the mortgage and can be
increased to its original mortgage amount.
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Closed insurance policy. Insurance contract, the terms
and rates of which cannot be changed.

Closed primary. Exists where members of each politi-
cal party participate in nominating candidates of that
party, and the voters of one party are not allowed to
nominate candidates for another party.

Closed season. The same as “close season” (g.v.).

Closed shop. Exists where workers must be members of
union as condition of their employment. Miners in
General Group v. Hix, 123 W.Va. 637, 17 S.E.2d 810,
813. This practice was made unlawful by the Taft-
Hartley Act. Contrast Open shop. See also Right to
work laws.

Closed shop contract. A contract requiring employer
to hire only union members and to discharge non-union
members and requiring that employees, as a condition of
employment, remain union members. Silva v. Mercier,
Cal.App., 187 P.2d 60, 64. “Closed shop” provision in
collective bargaining agreement requires membership in
the contracting union before a job applicant can be
employed and for the duration of his employment. Hig-
gins v. Cardinal Mfg. Co., 188 Kan. 11, 360 P.2d 456, 461.

Closed transaction. Term used in tax law to describe a
taxable event which has been consummated. For exam-
ple, diminution in value of goodwill of business is not a
closed transaction so as to permit deduction of the
diminution of value as ordinary loss. Joffre v. U. S,
D.C.Ga., 331 F.Supp. 1177.

Closed union. A labor union whose membership rolls
have closed. See also Closed shop.

Close-hauled. In admiralty law, this nautical term
means the arrangement or trim of a vessel’s sails when
she endeavors to make progress in the nearest direction
possible towards that point of the compass from which
the wind blows. But a vessel may be considered as
close-hauled, although she is not quite so near to the
wind as she could possibly lie.

Close jail execution. A body execution which has in-
dorsed in or upon it the statement that the defendant
ought to be confined in close jail.

Close relatives. Kinfolk who bear a close relationship
to another such as mother, father, brother, sister, hus-
band, wife and children.

Close rolls. Rolls containing the record of the close
writs (literz clausz) and grants of the king, kept with
the public records. 2 Bl.Comm. 346. See Writ.

Close season. The season of the year or period of time
in which the taking of particular game or fish is prohib-
ited, or in which all hunting or fishing is forbidden by
law. See also Fence-month, or defense-month.

Close to. Near; very near; immediately adjoining.
Close writ. See Writ.

Closing. As regards sale of real estate, refers to the
final steps of the transaction whereat the consideration
is paid, mortgage is secured, deed is delivered or placed
in escrow, etc. Such closings, which normally take

CLOUD ON TITLE

place at a bank or savings and loan institution, are
regulated by the federal Real Estate Settlement Proce-
dures Act (RESPA). See Closing costs; Closing state-
ment.

Closing argument. The final statements by the attor-
neys to jury or court summarizing the evidence that
they think they have established and the evidence that
they think the other side has failed to establish. Such is
made before judge’s charge to jury. Such does not
constitute evidence and may be limited in time by rule
of court.

In federal criminal cases, after the closing of evidence
the prosecution opens the closing argument; the defense
then replies. The prosecution is then permitted to reply
in rebuttal. Fed.R.Crim.P. 29.1.

Closing costs. Expenses which must be paid in addition
to the purchase price on the sale of real estate. Closing
costs with respect to a debt secured by an interest in
land include: (a) fees or premiums for title examination,
title insurance, or similar purposes including surveys, (b)
fees for preparation of a deed, settlement statement, or
other documents, (c) escrows for future payments of
taxes and insurance, (d) fees for notarizing deeds and
other documents, (e) appraisal fees, and (f) credit reports.
Uniform Consumer Credit Code, Section 1.301(5). The
full disclosure of such costs is regulated by the federal
Real Estate Settlement Procedures Act (RESPA). See
also Closing statement.

Closing entries. In accounting, the entries that accom-
plish the transfer of balances in temporary accounts to
the related balance sheet accounts.

Closing estates. Winding up of estates by paying lega-
cies and inheritances, taxes, and filing necessary pro-
bate accounts.

Closing statement. Written analysis of closing (i.e. final
steps) of real estate transaction setting forth purchase
price less deductions for such items as mortgage payoff,
tax adjustments, etc. and adding credits to arrive at net
amount due seller. Detailed statement is required un-
der federal Real Estate Settlement Procedures Act (RES-
PA). See also Closing; Closing costs; Settlement state-
ment.

See Closing argument, supra, regarding closing state-
ment at trial.

Cloture. Legislative rule or procedure whereby unrea-
sonable debate (i.e. filibuster) is ended to permit vote to
be taken.

Cloud on title. An outstanding claim or encumbrance
which, if valid, would affect or impair the title of the
owner of a particular estate, and on its face has that
effect, but can be shown by extrinsic proof to be invalid
or inapplicable to the estate in question. Best Inv. Co. v.
Parkhill, Tex.Civ.App., 429 S.W.2d 531, 534. A convey-
ance, mortgage, judgment, tax-levy, etc., may all, in
proper cases, constitute a cloud on title. Newpar Es-
tates, Inc. v. Barilla, 161 N.Y.S.2d 950, 952. The remedy
for removing a cloud on title is usually the means of an
action to quiet title. See Quiet title action.
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Clough. A valley. Also an allowance for the turn of the
scale, on buying goods wholesale by weight.

C. L. P. Common law procedure, in reference to the
English acts so entitled.

C.L.U. Chartered Life Underwriter.

Club. A voluntary, incorporated or unincorporated asso-
ciation of persons for common purposes of a social,
literary, investment, political nature, or the like. Asso-
ciation of persons for promotion of some common object,
such as literature, science, politics, good fellowship, etc.,
especially one jointly supported and meeting periodical-
ly, and membership is usually conferred by ballot and
carries privilege of exclusive use of club quarters, and
word also applies to a building, apartment or room
occupied by a club.

Club-law. Rule of violence; regulation by force; the law
of arms.

Clue. Suggestion or piece of evidence which may or may
not lead to solution of crime or puzzle.

Cluster housing. Exists where houses are built close
together with little individual yard space, but large
common area.

Cluster zoning. Such zoning modifies lot size and front-
age requirements on certain conditions involving setting
aside of land by the developer for parks, schools, or
other public needs. Steel Hill Development, Inc. v.
Town of Sanbornton, C.A.N.H., 469 F.2d 956, 958. See
Planned unit development (PUD); Zoning.

Clypeus, or clipeus /klipiyss/. In old English law, a
shield; metaphorically one of a noble family. Clypei
prostrati, noble families extinct.

C/0. Symbol meaning “care of”.

Co. A prefix meaning with, in conjunction, joint, jointly,
unitedly, and not separately, e.g., cotrustees, co-execu-
tors, co-brokers. Also, an abbreviation for “county” and
“company.”

Co-adjutor /kowsjuwtor/. An assistant, helper, or ally;
particularly a person appointed to assist a bishop who
from age or infirmity is unable to perform his duty.
Also an overseer (co-adjutor of an executor), and one
who disseises a person of land not to his own use, but to
that of another.

Co-administrator. One who is a joint administrator (e.g.
of an estate) with one or more others.

Coadunatio /kowzjonéysh(iy)ow/. A uniting or combin-
ing together of persons; a conspiracy.

Co-adventurer. One who takes part with others in an
adventure or in a venture or business undertaking at-
tended with risk. Easter Oil Corporation v. Strauss,
Tex.Civ.App., 52 S.W.2d 336, 344. See also Adventure;
Joint venture.

Co-agent. See Agent.

Coal note. A species of promissory note, formerly in use
in the port of London, containing the phrase ‘“value
received in coals.” By the statute 3 Geo. II, c. 26, §§ 7,
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8, these were to be protected and noted as inland bills of
exchange. But this was repealed by the statute 47 Geo.
III, sess. 2, c. 68, § 28.

Coal notice. In Pennsylvania, every deed, agreement of
sale, title insurance policy and other instrument with
respect to sale or conveyance of surface land, excepting
mortgages or quitclaim conveyances, must include a
statutory coal notice in each case involving a prior or
contemporaneous severance of title to coal or right of
surface support under any part of such surface land.

Co-assignee. One of two or more assignees of the same
subject-matter.

Coast. The edge or margin of a country bounding on the
sea. The term includes small islands and reefs natural-
ly connected with the adjacent land, and rising above
the surface of the water, but not shoals perpetually
covered by water. This word is particularly appropriate
to the edge of the sea, while “shore” may be used of the
margins of inland waters. In precise modern usage, the
term “shore” denotes line of low-water mark along
mainland, while term *“coast” denotes line of shore plus
line where inland waters meet open sea. U. S. v. State
of La., La., 363 U.S. 1, 121, 80 S.Ct. 961, 997, 4 L.Ed.2d
1025, 1096.

Coaster. A vessel plying exclusively between domestic
ports, and usually engaged in domestic trade; not in-
cluding pleasure yachts. Belden v. Chase, 150 U.S. 674,
14 S.Ct. 264, 37 L.Ed. 1218.

Coast Guard. The Coast Guard is responsible for enforc-
ing Federal laws on the high seas and navigable waters
of the United States and its possessions. Navigation
and vessel inspection laws are specific responsibilities.
Under provisions of the Federal Boating Act of 1958,
Coast Guard boarding teams inspect small boats to in-
sure compliance with required safety measures. The
Coast Guard cooperates with other agencies in their law
enforcement responsibilities, including enforcement of
drug, conservation and marine environmental laws.

Coasting trade. In maritime law, commerce and navi-
gation between different places along the coast of the
United States. Commercial intercourse between differ-
ent districts in different states, different districts in
same state, or different places in same district, on sea-
coast or on navigable river. Shannon v. Streckfus
Steamers, 279 Ky. 649, 131 S.W.2d 833, 836.

Coast waters. Tide waters navigable from the ocean by
sea-going craft, the term embracing all waters opening
directly or indirectly into the ocean and navigable by
ships coming in from the ocean of draft as great as that
of the larger ships which traverse the open seas. The
Britannia, 153 U.S. 130, 14 S.Ct. 795, 38 L.Ed. 660.

Coastwise. Vessels “plying coastwise” are those en-
gaged in domestic trade, or plying between port and port
in the United States.

Coat of arms. Heraldic ensigns, introduced by Richard I
from the Holy Land, where they were first invented.
Originally painted on shields of the Christian knights
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who went to the Holy Land during the crusades, to
identify them. See Insignia.

Cocaine. A white crystaline narcotic alkaloid extracted
from coca leaves. Used as a local anesthetic. A “con-
trolled substance” as included in narcotic laws.

Cocket. In English law, a seal belonging to the custom-
house, or rather a scroll of parchment, sealed and deliv-
ered by the officers of the customhouse to merchants, as
a warrant that their merchandises are entered; likewise
a sort of measure.

Cockpit. In England, a name which used to be given to
the judicial committee of the privy council, the council-
room being built on the old cockpit of Whitehall Place.

Cocksetus /koksiytss/. A boatman; a cockswain.

Co-conspirator. One who engages in an illegal confed-
eracy with others. See Conspiracy.

Co-conspirator’s rule. Under the “co-conspirator excep-
tion” to the hearsay rule, acts and declarations of a
co-conspirator made in furtherance of the conspiracy are
admissible against a defendant even when they are
made out of the defendant’s presence. People v. Colum-
bo, 118 Ill. App.3d 882, 74 Ill.Dec. 304, 455 N.E.2d 733,
779. See also Wharton Rule.

Cocotte /kakot/. A prostitute.

C. O. D. “Collect on delivery.” These letters import the
carrier’s liability to the consignor to collect the cost of
the goods from the consignee, and, if not collected, to
return the goods to the consignor.

Code. A systematic collection, compendium or revision
of laws, rules, or regulations (e.g., Uniform Commercial
Code). A private or official compilation of all perma-
nent laws in force consolidated and classified according
to subject matter (e.g. United States Code). Many states
have published official codes of all laws in force, includ-
ing the common law and statutes as judicially interpret-
ed, which have been compiled by code commissions and
enacted by the legislatures (e.g. California Codes). See
also Codification.

Code Civil. The code which embodies the civil law of
France. It was promulgated in 1804. When Napoleon
became emperor, the name was changed to “Code Napo-
leon,” by which it is still often designated though it is
now officially styled by its original name of “Code Civil.”
A great part of the Louisiana Civil Code is derived from
the Code Napoleon. .

Code de commerce. A French code, enacted in 1807, as a
supplement to the Code Napoleon, regulating commer-
cial transactions, the laws of business, bankruptcies, and
the jurisdiction and procedure of the courts dealing with
these subjects.

Code de procedure civil. That part of the Code Napoleon
which regulates the system of courts, their organization,
civil procedure, special and extraordinary remedies, and
the execution of judgments.

Code d’instruction criminelle. A French code, enacted
in 1808, regulating criminal procedure.

CODE OF MILITARY JUSTICE

Code noir. The black code. A body of laws which
formerly regulated the institution of slavery in the
French colonies.

Code of Justinian. The Code of Justinian (Codex Justi-
nianeus) was a collection of imperial constitutions, com-
piled, by order of that emperor, by a commission, and
promulgated A.D. 529. It comprised twelve books, and
was the first of the four compilations of law which make
up the Corpus Juris Civilis. This name is often met in a
connection indicating that the entire Corpus Juris Civil-
is is intended, or, sometimes, the Digest; but its use
should be confined to the Codex.

Code penal. The penal or criminal code of France,
enacted in 1810. See also Criminal law; Penal code.

Co-defendant. More than one defendant being sued in
the same litigation; or, more than one person charged in
same complaint or indictment with same crime.

Code Napoleon. See Code Civil.

Code of criminal procedure. Body of federal or state
law dealing with procedural aspects of trial of criminal
cases; e.g. 18 US.C.A. § 3001 et seq. Such procedural
laws are supplemented by Rules of Criminal Procedure
and Rules of Evidence.

Code of ethics. See Code of Professional Responsibility.

Code of Federal Regulations. The Code of Federal
Regulations (CFR) is the annual cumulation of executive
agency regulations published in the daily Federal Reg-
ister, combined with regulations issued previously that
are still in effect. Divided into 50 titles, each represent-
ing a broad subject area, individual volumes of the Code
of Federal Regulations are revised at least once each
calendar year and issued on a staggered quarterly basis.
The CFR contains the general body of regulatory laws
governing practice and procedure before federal admin-
istrative agencies.

Code of Military Justice. This Code, which is uniform-
ly applicable in all its parts to the Army, the Navy, the
Air Force, and the Coast Guard, covers both the substan-
tive and the procedural law governing military justice
and its administration in all of the armed forces of the
United States. The Code established a system of mili-
tary courts, defines offenses, authorizes punishment,
provides broad procedural guidance, and statutory safe-
guards which conform to the due process safeguards
preserved and established by the constitution. As an
additional safeguard for an accused person, the Code
also provides for a system of automatic appellate review.
A Court of Military Review is established within each
service to review all court-martial cases where the sen-
tence includes death, a punitive discharge, or confine-
ment for one year or more. Appellate review in this
court is automatic. No approved sentence of a courts-
martial may be executed unless such findings and sen-
tence are affirmed by a Court of Military Review. In
addition, the Court of Military Appeals was established
to review certain cases from all the Armed Forces. The
latter Court consists of three civilian judges. Automatic
review before the Court is provided for all cases in
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which the sentence, as affirmed by a Court of Military
Review, affects a general or flag officer or extends to
death. In addition, the Judge Advocate General of each
service may direct that a case be reviewed by the Court.
An accused may petition the Court for review. 10
U.S.C.A. § 801 et seq.

Uniform Code. Many states have adopted the Uniform
Code of Military Justice, and others have adopted acts
substantially following the Uniform Code.

Code of Professional Responsibility. The Model Code
of Professional Responsibility of the American Bar Asso-
ciation consisted of basic Canons of professional conduct
for attorneys together with Ethical Considerations and
Disciplinary Rules for each Canon covering specific at-
torney conduct. Most states adopted similar profession-
al responsibility codes as based on the ABA model. In
1983 the ABA replaced the Code of Professional Respon-
sibility with the Model Rules of Professional Conduct.
See also Canon; Disciplinary rules; Model Rules of Profes-
sional Conduct.

Code pleading. See Pleadings.

Codex. Lat. A code or collection of laws; particularly
the Code of Justinian. Also a roll of volume, and a book
written on paper or parchment.

Codex Gregorianus /kowdéks gragoriyéynas/. A collec-
tion of imperial constitutions made by Gregorius, a
Roman jurist of the fifth century, about the middle of
the century. It contained the constitutions from Hadri-
an down to Constantine.

Codex Hermogenianus /kéwdéks hsrmasjiyniyéynass/.
A collection of imperial constitutions made by Hermo-
genes, a jurist of the fifth century. It was nothing more
than a supplement to the Codex Gregorianus (supra),
containing the constitutions of Diocletian and Maxmilli-
an.

Codex Justinianeus /kowdéks jostiniyéyn(iy)ss/. A col-
lection of imperial constitutions, made by a commission
of ten persons appointed by Justinian, A.D. 528.

Codex Repetitz Przlectionis /kowdéks répstishiyiy
pralékshiyownas/. The new code of Justinian; or the
new edition of the first or old code, promulgated A.D.
534, being the one now extant.

Codex Theodosianus /kéwdeks fiyadows(h)iyéynass/. A
code compiled by the emperor Theodosius the younger,
A.D. 438. 1 Bl.Comm. 81. It was a collection of all the
imperial constitutions then in force. It was the only
body of civil law publicly received as authentic in the
western part of Europe till the twelfth century, the use
and authority of the Code of Justinian being during that
interval confined to the East. 1 Bl.Comm. 81.

Codex Vetus /kowdeéks viytes/. The old code. The first
edition of the Code of Justinian; now lost.

Codicil. A supplement or an addition to a will; it may
explain, modify, add to, subtract from, qualify, alter,
restrain or revoke provisions in existing will. Such does
not purport to dispose of entire estate or to contain the
entire will of testator, nor does it ordinarily expressly or
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by necessary implication revoke in toto a prior will. In
re Crooke Estate, 388 Pa. 125, 130 A.2d 185, 187.

Codicillus /kodssilas/. In the Roman law, a codicil; an
informal and inferior kind of will, in use among the
Romans.

Codification /kodsfokéyshon/. The process of collecting
and arranging systematically, usually by subject, the
laws of a state or country, or the rules and regulations
covering a particular area or subject of law or practice;
e.g. United States Code; Code of Military Justice; Code
of Federal Regulations; California Evidence Code. The
end product may be called a code, revised code or revised
statutes. See also Code; Compilation; Compiled statutes.

Coemptio /kowém(p)shiyow/. One of the modes in
which marriage was contracted among the Romans.

Co-emption. The act of purchasing the whole quantity
of any commodity.

Co-equal. To be or become equal to. To have the same
quantity, the same value, the same degree or rank, or
the like, with. To be commensurate with. State ex rel.
Com’rs of Land Office v. Board of Com’rs of Nowata
County, 166 Okl. 78, 25 P.2d 1074, 1077.

Coerce /kowsrs/. Compelled to compliance; constrained
to obedience, or submission in a vigorous or forcible
manner. See Coercion.

Coercion /kowsrshon/. Compulsion; constraint; com-
pelling by force or arms or threat. General Motors v.
Blevins, D.C.Colo., 144 F.Supp. 381, 384. It may be
actual, direct, or positive, as where physical force is used
to compel act against one’s will, or implied, legal or
constructive, as where one party is constrained by subju-
gation to other to do what his free will would refuse. As
used in testamentary law, any pressure by which testa-
tor’s action is restrained against his free will in the
execution of his testament. “Coercion” that vitiates
confession can be mental as well as physical, and ques-
tion is whether accused was deprived of his free choice
to admit, deny, or refuse to answer. Garrity v. State of
N. J, US.N.J, 385 U.S. 493, 87 S.Ct. 616, 618, 17
L.Ed.2d 562.

A person is guilty of criminal coercion if, with purpose
to unlawfully restrict another’s freedom of action to his
detriment, he threatens to: (a) commit any criminal
offense; or (b) accuse anyone of a criminal offense; or (c)
expose any secret tending to subject any person to
hatred, contempt or ridicule, or to impair his credit or
business repute; or (d) take or withhold action as an
official, or cause an official to take or withhold action.
Model Penal Code, § 212.5.

See also Duress; Extortion; Threat; Undue influence.

Co-executor. One who is a joint executor of an estate
with one or more others. See also Joint executors.

Cofferer of the queen’s household /koéfsrar ov 8o
kwiynz haws-howld/. In English law, a principal officer
of the royal establishment, next under the controller,
who, in the countinghouse and elsewhere, had a special
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charge and oversight of the other officers, whose wages
he paid.

Cogitationis pcenam nemo patitur /kojstéyshiyéwnas
piynam niymow pzdstor/. No one is punished for his
thoughts.

Cognate offense. An offense which contains some ele-
ments not contained in the greater offense but which is
related to the greater offense by fact that it shares
several of the elements of the greater offense and is of
the same class or category. People v. Ross, 73 Mich.
App. 588, 252 N.W.2d 526, 528.

Cognati /kognéytay/. Lat. In the civil law, cognates;
relations by the mother’s side. 2 Bl.Comm. 235. Rela-
tions in the line of the mother. Relations by or through
females.

Cognatio /kognéysh(iy)ow/. Lat. In the civil law, cog-
nation; relationship, or kindred generally. Relation-
ship through females, as distinguished from agnatio, or
relationship through males. Agnatio a patre sit, cogna-
tio a matre. See Agnatio.

In canon law, consanguinity, as distinguished from
affinity. Consanguinity, as including affinity.

Cognation /kognéyshon/. In the civil law, signifies gen-
erally the kindred which exists between two persons
who are united by ties of blood or family, or both.

Civil cognation is that which proceeds alone from the
ties of families, as the kindred between the adopted
father and the adopted child.

Mixed cognation is that which unites at the same time
the ties of blood and family, as that which exists be-
tween brothers the issue of the same lawful marriage.

Natural cognation is that which is alone formed by ties
of blood; such is the kindred of those who owe their
origin to an illicit connection, either in relation to their
ascendants or collaterals.

Cognatus /kognéytos/. Lat. In the civil law, a relation
by the mother’s side; a cognate. A relation, or kins-
man, generally.

Cognitio /kognish(iy)ow/. In old English law, the ac-
knowledgment of a fine; the certificate of such acknowl-
edgment. In the Roman law, the judicial examination
or hearing of a cause.

Cognitiones /kognishiyéwniyz/. Ensigns and arms, or a
military coat painted with arms.

Cognitionibus mittendis /kognishiyéwnsbas moténdas/.
In English law, a writ to a justice of the common pleas,
or other, who has power to take a fine, who, having
taken the fine, defers to certify it, commanding him to
certify it. Now abolished.

Cognitive. The mental process of comprehension, judg-
ment, memory and reasoning, as opposed to emotional
and volitional processes.

Cognitor /kbgnstar/. In the Roman law, an advocate or
defender in a private cause; one who defended the cause
of a person who was present.

COGNOVIT JUDGMENT

Cognizable /ké(g)nozabsl/. Capable of being tried or
examined before a designated tribunal; within jurisdic-
tion of court or power given to court to adjudicate
controversy. Samuel Goldwyn, Inc. v. United Artists
Corporation, C.C.A.Del., 113 F.2d 703, 707.

In criminal law, for a group to be “‘cognizable” so as to
render jury selection process which excludes such group
unconstitutional, the group must have a definite compo-
sition. Wilkins v. State, 16 Md.App. 587, 300 A2d 411,
415. The defendant must show that the group is defined
and limited by some factor, that a common thread or
basic similarity in attitude or ideas or experience runs
through the group, and that there is a community of
interest among members of the group such that the
group’s interests cannot be adequately represented if the
group is excluded from the jury selection process. U.S.
v. Gruberg, D.C.N.Y., 493 F.Supp. 234, 245.

Cognizance /ké(g)nazan(t)s/. Jurisdiction, or the exer-
cise of jurisdiction, or power to try and determine
causes; judicial examination of a matter, or power and
authority to make it. Judicial notice or knowledge; the
judicial hearing of a cause; acknowledgment; confes-
sion; recognition.

Claim of cognizance or of conusance. See Claim of cogni-
zance or of conusance.

Judicial cognizance. See Judicial.

Cognizee /kognoziy/. The party to whom a fine was
levied. 2 Bl.Comm. 351.

Cognizor /kdgnszor/. In old conveyancing, the party
levying a fine. 2 Bl.Comm. 350, 351.

Cognomen /kéognéwmon/. In English law, a surname.
A name added to the nomen proper, or name of the
individual; a name descriptive of the family.

In Roman law, a man’s family name.

The first name (pranomen) was the proper name of
the individual; the second (nomen) indicated the gens or
tribe to which he belonged; while the third (cognomen)
denoted his family or house. The agnomen was added
on account of some particular event, as a further distinc-
tion.

Cognomen majorum est ex sanguine tractum, hoc in-
trinsecum est; agnomen extrinsecum ab eventu
/kognéwmon mojoram ést €ks s@pgwoniy tréktom, hok
intrinzokom ést; @®gnéwmon ekstrinzokam, éks
avént(y)uw/. The cognomen is derived from the blood of
ancestors, and is intrinsic; an agnomen arises from an
event, and is extrinsic.

Cognovit actionem /kognowvot @kshiydownom/. (He
has confessed the action). A defendant’s written confes-
sion of action against him. It is usually upon condition;
is supposed to be given in court; and impliedly autho-
rizes plaintiff’s attorney to sign judgment and issue
execution.

Cognovit judgment /kognowvst/. Confession of judg-
ment by debtor. Written authority of debtor and his
direction for entry of judgment against him in the event
he shall default in payment. Such provision in a debt
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instrument or agreement permits the creditor or his
attorney on default to appear in court and confers
judgment against the debtor. Such agreements are pro-
hibited, or greatly restricted, in many states; though,
where permitted, the constitutionality of such has been
upheld. D. H. Overmyer Co.,, Inc. v. Frick Co,, 405 U.S.
174, 92 S.Ct. 775, 31 L.Ed.2d 124. See Cognovit note;
Judgment (Confession of judgment).

Cognovit note. An extraordinary note which authorizes
an attorney to confess judgment against person or per-
sons signing it. It is written authority of a debtor and a
direction by him for entry of a judgment against him if
obligation set forth in note is not paid when due. Such
judgment may be taken by any person holding the note,
which cuts off every defense which maker of note may
otherwise have and it likewise cuts off all rights of
appeal from any judgment taken on it. Jones v. John
Hancock Mut. Life Ins. Co., D.C.Mich., 289 F.Supp. 930,
935. See Cognovit judgment; Judgment (Confession of
Jjudgment).

C.0.G.S.A. See Carriage of Goods by Sea Act.

Cohabitation. To live together as husband and wife.
The mutual assumption of those marital rights, duties
and obligations which are usually manifested by mar-
ried people, including but not necessarily dependent on
sexual relations. Boyd v. Boyd, 228 Cal.App. 374, 39
Cal.Rptr. 400, 404. See also Notorious cohabitation; Pali-
mony.

Cohabitation agreement. Contract between a man and
a woman who are living together in contemplation of
sexual relations and out of wedlock, relating to the
property and financial relations of the parties. MN.ST.
§§ 513.075, 513.076.

Cohzredes una persona censentur, propter unitatem
juris quod habent /kowhiradiyz yuwno parséwns
sanséntor, propter yuwnotéytom jurss kwod héybont/.
Co-heirs are deemed as one person, on account of the
unity of right which they possess.

Cohan Rule. Taxpayer is required to substantiate by
accurate records or by sufficient evidence his claim for
deduction for travel, entertainment and business gifts.
LR.C. § 274(d) (1962 Act); Cohan v. Commissioner, C.C.
AN.Y, 39 F.2d 540. Where part of expenditures by
taxpayers that are of deductible nature as ordinary and
necessary business expense are unidentifiable, 50% of
expenditures are allowed as deduction. Poletti v. C. L.
R., C.A.Mo.,, 351 F.2d 345, 349.

Co-heir.
scends.

One of several to whom an inheritance de-

Co-heiress. A joint heiress. A woman who has an equal
share of an inheritance with another woman.

Cohort analysis. A method used in employment dis-
crimination suits to test for race discrimination whereby
all employees who start together at the same level are
surveyed over the course of an observation period and
their comparative progress in salary and promotion is
evaluated. Segar v. Smith, C.A,, 738 F.2d 1249, 1285,
238 U.S.App.D.C. 103.
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Coif /koyf/. A title given to serjeants at law, who are
called “serjeants of the coif,” from the coif they wear on
their heads. The use of this coif at first was to cover the
clerical tonsure, many of the practicing serjeants being
clergymen who had abandoned their profession. It was
a thin linen cover, gathered together in the form of a
skull or helmet; the material being afterwards changed
into white silk, and the form eventually into the black
patch at the top of the forensic wig, which is now the
distinguishing mark of the degree of serjeant at law.

Order of the coif. Honorary legal fraternity made up of
law students with high standing in law school class.

Coin, v. To fashion pieces of metal into a prescribed
shape, weight, and degree of fineness, and stamp them
with prescribed devices, by authority of government, in
order that they may circulate as money. Legal Tender
Cases, 79 U.S. 457, 12 Wall. 457, 20 L.Ed. 287; Thayer v.
Hedges, 22 Ind. 282. To invent words or phrases.

Coin, n. Pieces of gold, silver, or other metal, fashioned
into a prescribed shape, weight, and degree of fineness,
and stamped, by authority of government, with certain
marks and devices, and put into circulation as money at
a fixed value. Metal money.

Coinage. The process or the function of coining metallic
money; also the great mass of metallic money in circula-
tion.

Coinage clause. Provision in U.S. Constitution granting
to Congress the power to coin money, Art. I, § 8, par. 5.

Coinsurance. A relative division of risk between the
insurer and the insured, dependent upon the relative
amount of the policy and the actual value of the proper-
ty insured, and taking effect only when the actual loss is
partial and less than the amount of the policy; the
insurer being liable to the extent of the policy for a loss
equal to or in excess of that amount. Insurance policies
that protect against hazards such as fire or water dam-
age often specify that the owner of the property may not
collect the full amount of insurance for a loss unless the
insurance policy covers at least some specified percent-
age, usually about 80 percent, of the replacement cost of
the property.

Coinsurance clause. Provision in insurance policy re-
quiring property owner to carry insurance up to an
amount determined in accordance with the provisions of
the policy.

Coinsurer. Insurer who shares losses sustained under

policy.
Coitus. Sexual intercourse; carnal copulation; coition.

Cojudices /kowjuwdssiyz/. Lat. In old English law,
associate judges having equality of power with others.

Coke’s institutes. See Institutes.

COLA. Cost of Living Adjustment. See Cost of living
clause.

Cold blood. Used in common parlance to designate a
willful, deliberate, and premeditated homicide. See also
Cool state of blood.
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Cold water ordeal. The trial which was anciently used
for the common sort of people, who, having a cord tied
about them under their arms, were cast into a river; if
they sank to the bottom until they were drawn up,
which was in a very short time, then were they held
guiltless; but such as did remain upon the water were
held culpable, being, as they said, of the water rejected
and kept up.

Colibertus /kowlabsrtas/. In feudal law, one who, hold-
ing in free socage, was obliged to do certain services for
the lord. A middle class of tenants between servile and
free, who held their freedom of tenure on condition of
performing certain services. Said to be the same as the
conditionales.

Collaboration. The act of working together in a joint
project; commonly used in connection with treasonably
cooperative efforts with the enemy. See also Conspiracy.

Collapsible corporation. A corporation formed or
availed of principally for the manufacture, construction,
or production of property, for the purchase of property,
or for the holding of stock in a corporation so formed or
availed of, with a view to the sale or exchange of stock
by its shareholders (whether in liquidation or otherwise),
or a distribution to its shareholders, before the realiza-
tion by the corporation of a substantial part of the
taxable income to be derived from such property, and
the realization by such shareholders of gain attributable
to such property. ILR.C. §§ 337(c), 341(b)1). These
LR.C. provisions prevent the prearranged use of a corpo-
ration to convert ordinary income into capital gain.

Collapsible partnership. A partnership formed with
the intention to dissolve before any income is realized;
however, the amount of money or the fair market value
of any property received by a transferror partner in
exchange for all or a part of his interest in the partner-
ship attributable to unrealized receivables of the part-
nership, or inventory items of the partnership which
have appreciated substantially in value shall be con-
sidered as an amount realized from the sale or exchange
of property other than a capital asset. LR.C. § 751(a).

Collateral, n. /ksl&torsl/. Property which is pledged as
security for the satisfaction of a debt. Collateral is
additional security for performance of principal obli-
gation, or that which is by the side, and not in direct
line. Shaffer v. Davidson, Wyo., 445 P.2d 13, 16. Prop-
erty subject to a security interest; includes accounts,
contract rights, and chattel paper which have been sold.
U.C.C. § 9-105(c). See also Collateral security.

Collateral, adj. By the side; at the side; attached upon
the side. Not lineal, but upon a parallel or diverging
line. Additional or auxiliary; supplementary; co-oper-
ating; accompanying as a secondary fact, or acting as a
secondary agent. Related to, complementary; accompa-
nying as a co-ordinate. As to collateral Consanguinity;
Descent; Estoppel; Guaranty, Issue; Limitation; Negli-
gence; Power; Proceeding; and Warranty, see those ti-
tles. See also Pledge; Security.

COLLATERAL ESTOPPEL DOCTRINE

Collateral act. Formerly, name given to any act (except
the payment of money) for the performance of which a
bond, recognizance, etc., was given as security.

Collateral actions. Any action which is subsidiary to
another action. See Collateral attack.

Collateral ancestors. A phrase sometimes used to des-
ignate uncles and aunts, and other collateral ancestors,
who are not strictly ancestors.

Collateral assignment. Assignment of property as col-
lateral security for loans.

Collateral assurance. That which is made over and
above the principal assurance or deed itself.

Collateral attack. With respect to a judicial proceeding,
an attempt to avoid, defeat, or evade it, or deny its force
and effect, in some incidental proceeding not provided
by law for the express purpose of attacking it. May v.
Casker, 188 Okl. 448, 110 P.2d 287, 289. An attack on a
judgment in any manner other than by action or pro-
ceeding, whose very purpose is to impeach or overturn
the judgment; or, stated affirmatively, a collateral at-
tack on a judgment is an attack made by or in an action
or proceeding that has an independent purpose other
than impeaching or overturning the judgment. Travis
v. Travis’ Estate, 79 Wyo. 329, 334 P.2d 508, 510. Com-
pare Direct attack.

Collateral consanguinity. Persons are related collat-
erally when they have a common ancestor. See also
Collateral heir.

Collateral contract. A contract made prior to or con-
temporaneous with another contract and if oral and not
inconsistent with written contract is admissible within
exception to parol evidence rule. High Knobb Inc. v.
Allen, 205 Va. 503, 138 S.E.2d 49.

Collateral covenant. A covenant in a deed or other
sealed instrument which does not pertain to the granted
premises.

Collateral estoppel doctrine. Prior judgment between
same parties on different cause of action is an estoppel
as to those matters in issue or points controverted, on
determination of which finding or verdict was rendered.
E. I. duPont de Nemours & Co. v. Union Carbide Corp.,
D.C.I1l, 250 F.Supp. 816, 819. When an issue of ulti-
mate fact has been determined by a valid judgment, that
issue cannot be again litigated between the same parties
in future litigation. City of St. Joseph v. Johnson,
Mo.App., 539 S.W.2d 784, 785.

As a bar to relitigating an issue which has already
been tried between the same parties or their privies, it
must be pleaded affirmatively. Fed.R. Civil P. 8(c). It is
applicable to criminal cases. Ashe v. Swenson, 397 U.S.
436, 443-444, 90 S.Ct. 1189, 1194, 25 L.Ed.2d 469.

Offensive and defensive collateral estoppel. *Offensive
collateral estoppel” is used by plaintiff to prevent relit-
igation of issues previously lost against another plaintiff
by a defendant, in contrast to “defensive collateral es-
toppel” which prevents relitigation by plaintiff of issues
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previously lost against another defendant. Collins v.
Seaboard Coastline R. Co., C.A.Ga., 681 F.2d 1333, 1334.

See also Administrative estoppel; Defensive collateral es-
toppel; Direct estoppel; Issue preclusion; Judicial estop-
pel; Res (Res judicata); Verdict, estoppel by.

Collateral facts. Such as are outside the controversy, or
are not directly connected with the principal matter or
issue in dispute.

Collateral fraud. See Fraud.

Collateral heir. One who is not of the direct line of
deceased, but comes from a collateral line, as a brother,
sister, an uncle, an aunt, a nephew, a niece, or a cousin
of deceased. Ferraro v. Augustine, 45 Ill.App.2d 295,
196 N.E.2d 16, 19.

Collateral impeachment. See Collateral attack.

Collateral inheritance tax. A tax levied upon the
collateral devolution of property by will or under the
intestate law.

Collateralis et socii /kaletoréylss ét sows(h)iyay/. The
ancient title of masters in chancery.

Collateral issues. Question or issues which are not
directly involved in the matter.

Collateral kinsmen. Those who descend from one and
the same common ancestor, but not from one another.

Collateral line. See Descent.

Collateral loan. Loan secured by pledge of specific
property.

Collateral matter. A “matter” is “collateral” to the
principal issues being tried and therefore unavailable to
purposes of impeachment if the matter, as to which
error is predicated, could not have been shown in evi-
dence for any purpose independently of the contra-
diction. State v. Oswalt, 62 Wash.2d 118, 381 P.2d 617,
618.

Collateral mortgage. A mortgage designed, not directly
to secure an existing debt, but to secure a mortgage note
pledged as collateral security for debt or succession of
debts. McLendon v. Brewster, La.App., 286 So.2d 513,
516.

Collateral negligence. See Negligence.

Collateral note.
property.

Loan secured by pledge of specific

Collateral order doctrine. Doctrine which allows ap-
peal from an interlocutory order which conclusively
determines issue completely separate from merits of
action, and which cannot be given effective review on
appeal from subsequent final judgment; such order is,
for purposes of appellate jurisdiction, a “final order.”
Clemence v. Clemence, 8 Kan.App.2d 377, 658 P.2d 368.

Collateral promise. A promise ancillary or superadded
to the primary (principal) promise of another; the other
remaining primarily liable. One in which the promisor
is merely acting as surety; the promisor receives no
benefit by way of promise and the original debtor re-
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mains liable on the debt. A collateral promise is within
the statute of frauds and must be in writing. Dolin v.
Colonial Meadows, Ltd., D.C.W.V., 635 F.Supp. 786, 788.

Collateral relatives. Next of kin who are not in the
direct line of inheritance, such as a cousin. See also
Collateral heir.

Collateral security. A security given in addition to the
direct security, and subordinate to it, intended to guar-
anty its validity or convertibility or insure its perform-
ance; so that, if the direct security fails, the creditor
may fall back upon the collateral security. Concurrent
security for another debt, whether antecedent or newly
created and is subsidiary to the principal debt running
parallel with and collateral to the debt. Shaffer v.
Davidson, Wyo., 445 P.2d 13, 16.

Collateral source rule. Under this rule, if an injured
person receives compensation for his injuries from a
source wholly independent of the tort-feasor, the pay-
ment should not be deducted from the damages which
he would otherwise collect from the tort-feasor. Kirt-
land & Packard v. Superior Court for County of Los
Angeles, 59 Cal.App.3d 140, 131 Cal.Rptr. 418, 421. In
other words, a defendant tortfeasor may not benefit
from the fact that the plaintiff has received money from
other sources as a result of the defendant’s tort, e.g.
sickness and health insurance.

Collateral trust bonds. Bonds of one corporation se-
cured by its holdings of stocks, bonds, and/or notes of
another corporation.

Collateral warranty. Generally applicable to real es-
tate transactions in which a stranger warrants title and
hence his warranty runs only to the covenantee, and not
with the land.

Collatio bonorum /ksléysh(iy)ow bonérom/. Lat. In
the civil law, the obligation on successors to an inheri-
tance to return to the common inheritance gifts received
from the ancestor during his lifetime. A joining togeth-
er or contribution of goods into a common fund. This
occurs where a portion of money, advanced by the father
to a son or daughter, is brought into hotchpot, in order
to have an equal distributory share of his personal
estate at his death. See Collation.

Collation /ksléyshan/. The comparison of a copy with
its original to ascertain its correctness; or the report of
the officer who made the comparison. The bringing into
the estate of an intestate an estimate of the value of
advancements made by the intestate to his or her chil-
dren in order that the whole may be divided in accord-
ance with the statute of descents. It is synonymous
with “hotchpot.”

In the civil law, the collation of goods is the supposed
or real return to the mass of the succession which an
heir makes of property which he received in advance of
his share or otherwise, in order that such property may
be divided together with the other effects of the succes-
sion. The fundamental basis of doctrine is legal pre-
sumption that ancestor intended absolute equality
among his descendants in final distribution of his prop-
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erty, that donation by him during his lifetime to any one
of them was merely advancement d’hoirie or advance on
donee’s hereditary share to establish him in life or for
some other useful purpose, and that ancestor intended
to reestablish equality among his descendants in final
partition of his estate.

Collatione factd uni post mortem alterius
/kaléyshiyowniy f&kts yawnay powst mortom oltorayas/.
A writ directed to justices of the common pleas, com-
manding them to issue their writ to the bishop, for the
admission of a clerk in the place of another presented by
the crown, where there had been a demise of the crown
during a suit; for judgment once passed for the king’s
clerk, and he dying before admittance, the king may
bestow his presentation on another.

Collatione heremitagii /ksléyshiyowniy har(s)motéyji-
yay/. In old English law, a writ whereby the king
conferred the keeping of an hermitage upon a clerk.

Collation of seals. When upon the same label one seal
was set on the back or reverse of the other. Comparison
of seals.

Collation to a benefice /kosléyshon tuw s bénafss/. In
ecclesiastical law, this occurs where the bishop and
patron are one and the same person, in which case the
bishop cannot present the clergyman to himself, but
does, by the one act of collation or conferring the benef-
ice, the whole that is done in common cases both by
presentation and institution. 2 BlL.Comm. 22.

Collatio signorum /ksléysh(iy)ow signéram/. In old
English law, a comparison of marks or seals. A mode of
testing the genuineness of a seal, by comparing it with
another known to be genuine.

Collect. To gather together; to bring scattered things
(assets, accounts, articles of property) into one mass or
fund; to assemble. To receive payment.

To collect a debt or claim is to obtain payment or
liquidation of it, either by personal solicitation or legal
proceedings.

Collectible. Debts, obligations, demands, liabilities that
one may be made to pay by means of legal process.

Rare or antique objects, commonly collected for invest-
ment.

Collecting bank. In the check collection process, any
bank handling the item for collection except the payor
bank. U.C.C. § 4-105(d).

Collection. Process through which an item passes in a
payor bank. Uniform Commercial Code, Article 4. See
also Collection indorsement.

Collection indorsement. An indorsement on an item
that is restrictive because it signifies a purpose of depos-
it or collection by including words such as “for collec-
tion”, “for deposit”, “pay any bank”, or like terms.
U.C.C. § 3-205(c). See also For collection.

Collection item. An item that a bank takes for its
customer’s account for which credit is not given until
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payment for the item is actually received. A documen-
tary draft is ordinarily treated as a collection item.

Collection of illegal fees. Collection by public official
of fees in excess of those fixed by law for certain servic-
es. See Extortion.

Collective bargaining. As contemplated by National
Labor Relations Act, is a procedure looking toward mak-
ing of collective agreements between employer and ac-
credited representative of union employees concerning
wages, hours, and other conditions of employment, and
requires that parties deal with each other with open and
fair minds and sincerely endeavor to overcome obstacles
existing between them to the end that employment
relations may be stabilized and obstruction to free flow
of commerce prevented. National Labor Relations Act
§ 8(5), 29 U.S.C.A. § 158(5). Rapid Roller Co. v. National
Labor Relations Board, C.C.A.7, 126 F.2d 452, 460. Ne-
gotiation between an employer and organized employees
as distinguished from individuals, for the purpose of
determining by joint agreement the conditions of em-
ployment. See also Area bargaining; Labor dispute; Six-
ty-day notice.

Collective bargaining agreement. Agreement between
an employer and a labor union which regulates terms
and conditions of employment. The joint and several
contract of members of union made by officers of union
as their agents establishing, in a general way, the recip-
rocal rights and responsibilities of employer, employees
collectively, and union. Such is enforceable by and
against union in matters which affect all members alike
or large classes of members, particularly those who are
employees of other party to contract. Bogue Elec. Co. v.
Board of Review of Division of Employment Sec. of Dept.
of Labor and Industry, 21 N.J. 431, 122 A.2d 615, 618.
See also Collective labor agreement; Trade agreement.

Collective bargaining unit. All of the employees of a
single employer unless the employees of a particular
department or division have voted otherwise. Re Inter-
national Ass’n of Machinists, 249 Wis. 112, 23 N.W.2d
489.

Collective labor agreement. Also called “trade agree-
ment”. Bargaining agreement as to wages and condi-
tions of work entered into by groups of employees,
usually organized into a brotherhood or union on one
side and groups of employers or corporations on the
other side. See also Collective bargaining agreement.

Collective mark. The term “collective mark” means a
trademark or service mark—(1) used by the members of
a cooperative, an association, or other collective group or
organization, or (2) which such cooperative, association,
or other collective group or organization has a bona fide
intention to use in commerce and applies to register on
the principal register established by the Trademark Act,
and includes marks indicating membership in a union,
an association, or other organization. 15 US.C.A.
§ 1127.

Collective work. In copyright law, “collective work” is
a work, such as a periodical issue, anthology, or ency-
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clopedia, in which a number of contributions, constitut-
ing separate and independent works in themselves, are
assembled into a collective whole. Copyright Act, 17
U.S.C.A. § 101. See also Compilation.

Collect on delivery. See C. O. D.

Collector. One appointed or authorized to receive taxes
or other impositions, as: collector of taxes, collector of
customs, etc. A person appointed by a private person to
collect the debts due him.

Collector of decedent’s estate. A person temporarily
appointed by the probate court to collect rents, assets,
interest, bills receivable, etc., of a decedent’s estate, and
act for the estate in all financial matters requiring
immediate settlement. Such collector is usually ap-
pointed when there is protracted litigation as to the
probate of the will, or as to the person to take out
administration, and his duties cease as soon as an execu-
tor or administrator is qualified.

Collega /ksliyga/. In the civil law, one invested with
joint authority. A colleague; an associate.

Collegatarius /kslégstériyss/. Lat. In the civil law, a

co-legatee.

Collegatary /ko(w)logéytoriy/. A co-legatee; a person
who has a legacy left to him in common with other
persons.

College. An organized assembly or collection of persons,
established by law, and empowered to co-operate for the
performance of some special function or for the pro-
motion of some common object, which may be education-
al, political, ecclesiastical, or scientific in its character.

The assemblage of the cardinals at Rome is called a
“college.” So, in the United States, the body of presi-
dential electors is called the “electoral college” (q.v.).

In the most common use of the word, it designates an
institution of learning (usually incorporated) which of-
fers instruction in the liberal arts and humanities and
in scientific branches, but not in the technical arts or
those studies preparatory to admission to the profes-
sions. Also applied to all kinds of institutions from
universities, or departments thereof, to “business col-
leges,” “barber colleges,” etc. that have degree-confer-
ring power.

In England, it is a civil corporation, company or
society of men, having certain privileges, and endowed
with certain revenues, founded by royal license. An
assemblage of several of these colleges is called a “univ-
ersity.”

Collegia /ksliyjiya/.
trade.

In the civil law, the guild of a

Collegialiter /ksliyjiyéylstor/. In a corporate capacity.

Collegiate church. In English ecclesiastical law, a
church built and endowed for a society or body corporate
of a dean or other president, and secular priests, as
canons or prebendaries in the said church; such as the
churches of Westminster, Windsor, and others, which
are independent of a cathedral.
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Collegium /koliyjiy)sm/. Lat. In the civil law, a word
having various meanings; eg., an assembly, society, or
company; a body of bishops; an army; a class of men.
But the principal idea of the word was that of an
association of individuals of the same rank and station,
or united for the pursuit of some business or enterprise.
Sometimes, a corporation, as in the maxim “tres faciunt
collegium” (1 Bl.Comm. 469), though the more usual and
proper designation of a corporation was “universitas.”

Collegium ammiralitatis /ksliyjliy)om @morelstéytos/.
The college or society of the admiralty.

Collegium est societas plurium corporum simul habi-
tantium /ksliyjiy)om ést sssaystas pluriyom koérpsrom
simal h&bat@&nsh(iy)am/. A college is a society of sever-
al persons dwelling together.

Collegium illicitum /ksliyjiyam slisstom/. One which
abused its right, or assembled for any other purpose
than that expressed in its charter.

Collegium licitum /ksliyjiysm lisstom/. An assemblage
or society of men united for some useful purpose or
business, with power to act like a single individual.

Collide. To strike or dash against; to come into colli-
sion; to clash. Collins v. Leahy, Mo.App., 102 S.W.2d
801, 809. See Collision.

Colligendum bona defuncti /kolojéndom bdéwns
dofdpktay/. See Ad colligendum, etc.

Collision. Striking together of two objects, one of which
may be stationary. Act or instance of colliding; state of
having collided. The term implies an impact or sudden
contact of a moving body with an obstruction in its line
of motion, whether both bodies are in motion or one
stationary and the other, no matter which, in motion.

Collistrigium /kolsstrijiyom/. The pillory.

Collocation /kolokéyshan/. In French law, the arrange-
ment or marshaling of the creditors of an estate in the
order in which they are to be paid according to law.

Colloquium /ksléwkwiyam/. One of the usual parts of
the declaration in an action for slander. It is a general
averment that the words complained of were spoken “of
and concerning the plaintiff”’, or concerning the extrin-
sic matters alleged in the inducement, and its office is to
connect the whole publication with the previous state-
ment. An averment in the complaint that the words in
question are spoken of or concerning some usage, report,
or fact which gives to words otherwise indifferent the
peculiar defamatory meaning assigned to them.

Collusion /ksl(y)awzhon/. An agreement between two
or more persons to defraud a person of his rights by the
forms of law, or to obtain an object forbidden by law. It
implies the existence of fraud of some kind, the employ-
ment of fraudulent means, or of lawful means for the
accomplishment of an unlawful purpose. Tomiyosu v.
Golden, 81 Nev. 140, 400 P.2d 415, 417. A secret combi-
nation, conspiracy, or concert of action between two or
more persons for fraudulent or deceitful purpose. See
Conspiracy.
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In divorce proceedings, collusion is an agreement be-
tween husband and wife that one of them shall commit,
or appear to have committed, or be represented in court
as having committed, acts constituting a cause of di-
vorce, for the purpose of enabling the other to obtain a
divorce. But it also means connivance or conspiracy in
initiating or prosecuting the suit, as where there is a
compact for mutual aid in carrying it through to a
decree. Bizik v. Bizik, Ind.App.,, 111 N.E.2d 823, 828.
With the enactment of “no-fault” divorce statutes by
most states, agreements or acts of collusion are no
longer necessary.

Collusive action. An action not founded upon an actual
controversy between the parties to it, but brought for
purpose of securing a determination of a.point of law for
the gratification of curiosity or to settle rights of third
persons not parties. Such actions will not be enter-
tained for the courts will only decide *“cases or contro-
versies”. City and County of San Francisco v. Boyd, 22
Cal.2d 685, 140 P.2d 666, 669, 670. See also Collusion.

Collusive joinder. See Joinder.

Collybista /kolsbista/. In the civil law, a money-chang-
er; a dealer in money.

Collybum /kélobam/. In the civil law, exchange.

Colne. In Saxon and old English law, an account or
calculation.

Colonists. Persons who have emigrated from their
mother country to settle in another place but who re-
main loyal to mother country.

Colonus /ksléwnas/. In old European law, a husband-
man; an inferior tenant employed in cultivating the
lord’s land. A term of Roman origin, corresponding
with the Saxon ceorl.

Colony. A dependent political community, consisting of
a number of citizens of the same country who have
emigrated therefrom to people another, and remain sub-
ject to the mother country. Territory attached to anoth-
er nation, known as the mother country, with political
and economic ties; e.g. possessions or dependencies of
the British Crown (e.g. thirteen original colonies of Unit-
ed States).

Colonial charter. A document issued by a colonial
government which permits operation of a business or
school or college, eg. charters granted by England to
institutions or business in this country before War of
Independence.

Colonial laws. The body of law in force in the thirteen
original colonies before the Declaration of Independence.

Color. An appearance, semblance, or simulacrum, as
distinguished from that which is real. A prima facie or
apparent right. Hence, a deceptive appearance; a plau-
sible, assumed exterior, concealing a lack of reality; a
disguise or pretext. See also Colorable.

In pleading, ground of action admitted to subsist in
the opposite party by the pleading of one of the parties
to an action, which is so set out as to be apparently
valid, but which is in reality legally insufficient. A
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term of the ancient rhetoricians, and early adopted into
the language of pleading. It was an apparent or prima
facie right; and the meaning of the rule that pleadings
in confession and avoidance should give color was that
they should confess the matter adversely alleged, to
such an extent, at least, as to admit some apparent right
in the opposite party, which required to the encountered
and avoided by the allegation of new matter. Color was
either express, i.e. inserted in the pleading, or implied,
which was naturally inherent in the structure of the
pleading. Wheeler v. Nickels, 168 Or. 604, 126 P.2d 32,
36.

Colorable. That which is in appearance only, and not in

reality, what it purports to be, hence counterfeit,
feigned, having the appearance of truth. Windle v.
Flinn, 196 Or. 654, 251 P.2d 136, 146.

Colorable alteration. One which makes no real or
substantial change, but is introduced only as a subter-
fuge or means of evading the patent or copyright law.

Colorable cause or invocation of jurisdiction. With
reference to actions for malicious prosecution, a “color-
able cause or invocation of jurisdiction” means that a
person, apparently qualified, has appeared before a jus-
tice and made a complaint under oath and in writing,
stating some facts which in connection with other facts
constitute a criminal offense or bear a similitude there-
to.

Colorable claim. In bankruptcy law, a claim made by
one holding the property as an agent or bailee of the
bankrupt; a claim in which as a matter of law, there is
no adverseness. See also Color.

Colorable imitation. In the law of trademarks, this
phrase denotes such a close or ingenious limitation as to
be calculated to deceive ordinary persons.

Colorable transaction. One presenting an appearance
which does not correspond with the reality, and, ordi-
narily, an appearance intended to conceal or to deceive.

Colored. By common usage in America, this term, in
such phrases as “colored persons,” “the colored race,”
“colored men,” and the like, is used to designate negroes
or persons of the African race, including all persons of
mixed blood descended from negro ancestry.

Colore officii /ksloriy ofishiyay/. Lat. By color of
office. Officer’s acts unauthorized by officer’s position,
though done in form that purports that acts are done by
reason of official duty and by virtue of office. See also
Color of office.

Color of authority. That semblance or presumption of
authority sustaining the acts of a public officer which is
derived from his apparent title to the office or from a
writ or other process in his hands apparently valid and
regular. See Color of law; Color of office.

Color of law. The appearance or semblance, without
the substance, of legal right. Misuse of power, possessed
by virtue of state law and made possible only because
wrongdoer is clothed with authority of state, is action
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taken under “color of state law.”
D.C.Okl,, 415 F.Supp. 186, 188.

When used in the context of federal civil rights stat-
utes or criminal law, the term is synonymous with the
concept of “state action” under the Fourteenth Amend-
ment, Timson v. Weiner, D.C.Ohio, 395 F.Supp. 1344,
1347; and means pretense of law and includes actions of
officers who undertake to perform their official duties,
Thompson v. Baker, D.C.Ark., 133 F.Supp. 247; 42 U.S.
C.A. § 1983. See Tort (Constitutional tort).

Action taken by private individuals may be ‘“under
color of state law” for purposes of 42 U.S.C.A. § 1983
governing deprivation of civil rights when significant
state involvement attaches to action. Wagner v. Metro-
politan Nashville Airport Authority, C.A.Tenn., 772 F.2d
227, 229.

Acts “under color of any law” of a State include not
only acts done by State officials within the bounds or
limits of their lawful authority, but also acts done with-
out and beyond the bounds of their lawful authority;
provided that, in order for unlawful acts of an official to
be done “under color of any law”, the unlawful acts
must be done while such official is purporting or pre-
tending to act in the performance of his official duties;
that is to say, the unlawful acts must consist in an abuse
or misuse of power which is possessed by the official
only because he is an official; and the unlawful acts
must be of such a nature or character, and be committed
under such circumstances, that they would not have
occurred but for the fact that the person committing
them was an official then and there exercising his
official powers outside the bounds of lawful authority.
42 US.C.A. § 1983.

Atkins v. Lanning,

Color of office. Pretense of official right to do act made
by one who has no such right. Kiker v. Pinson, 120
Ga.App. 784, 172 S.E.2d 333, 334. An act under color of
office is an act of an officer who claims authority to do
the act by reason of his office when the office does not
confer on him any such authority. Maryland Cas. Co. v.
McCormack, Ky., 488 S.W.2d 347, 352. See also Color of
law.

Color of state law. See Color of law.

Color of title. The appearance, semblance, or simulac-
rum of title. Also termed “apparent title”” Any fact,
extraneous to the act or mere will of the claimant,
which has the appearance, on its face, of supporting his
claim of a present title to land, but which, for some
defect, in reality falls short of establishing it. Howth v.
Farrar, C.C.A.Tex., 94 F.2d 654, 658. That which is a
semblance or appearance of title, but is not title in fact
or in law. McCoy v. Lowrie, 42 Wash.2d 24, 253 P.2d
415, 418. Any instrument having a grantor and grant-
ee, and containing a description of the lands intended to
be conveyed, and apt words for their conveyance, gives
color of title to the lands described. Such an instrument
purports to be a conveyance of the title, and because it
does not, for some reason, have that effect, it passes only
color or the semblance of a title.
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Color of Title Act. Federal law which gives Secretary
of Interior the right to issue a patent for land, exclusive
of minerals, to one who has occupied it adversely and
under color of right for period of time for a nominal
amount of money. 43 U.S.C.A. §§ 1068-1068B.

Com. Abbreviation for “company” or “Commonwealth.”
Co-maker. Surety under a loan.

Combarones /komboréwniyz/. In old English law, fel-
low-barons; fellow-citizens; the citizens or freemen of
the Cinque Ports being anciently called “barons;” the
term “combarones” is used in this sense in a grant of
Henry III, to the barons of the port of Fevresham.

Combat. A forcible encounter between two or more
persons; a battle; a duel. To fight with; to struggle
against.

Mutual Combat. Such combat as will, upon sufficient
provocation, reduce a killing committed with a deadly
weapon from murder to manslaughter, is defined as one
into which both parties enter willingly, or in which two
persons, upon a sudden quarrel, and in hot blood, mutu-
ally fight upon equal terms. People v. Matthews, 21
I1L.App.3d 249, 314 N.E.2d 15, 18.

Combaterrz /kombstéhrriy/.
ground between two hills.

A valley or piece of low

Combe. A small or narrow valley.

Combination. The union or association of two or more
persons for the attainment of some common end. Al-
brecht v. Herald Co., C.A.Mo., 367 F.2d 517, 523. See
Joint venture. As used in criminal context, means a
conspiracy or confederation for unlawful or violent acts.
See Conspiracy.

Combination in restraint of trade. An agreement or
understanding between two or more persons, in the form
of a contract, trust, pool, holding company, or other
form of association, for the purpose of unduly restricting
competition, monopolizing trade and commerce in a
certain commodity, controlling its production, distribu-
tion, and price, or otherwise interfering with freedom of
trade without statutory authority. Such combinations
are prohibited by the Sherman Antitrust Act. See also
Clayton Act; Sherman Antitrust Act.

Combination patent. Patents in which the claimed
invention resides in a specific combination or arrange-
ment of elements, rather than in the elements them-
selves. Kinnear-Weed Corp. v. Humble Oil & Refining
Co., D.C.Tex., 150 F.Supp. 143, 162. One in which none
of parts or components are new, and none are claimed as
new, nor is any portion of combination less than whole
claimed as new or stated to produce any given result.
Borden, Inc. v. Occidental Petroleum Corp., D.C.Tex.,
381 F.Supp. 1178, 1202.

Combustio /kamb3ét(i)yow/. Burning. In old English
law, the punishment inflicted upon apostates.

Combustio domorum /kamb3ét(i)yow doméram/.

Houseburning; arson. 4 Bl.Comm. 272.
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Combustio pecuniz /komb3st(i)yow pokytuwniyiy/.
Burning of money; the ancient method of testing mixed
and corrupt money, paid into the exchequer, by melting
it down.

Come. To present oneself; to appear in court.

Comes /kdmz/, v. A word used in a pleading to indicate
the defendant’s presence in court.

Comes /kéwmiyz/, n. Lat. A follower, companion, or
attendant; a count or earl.

Comes and defends. This phrase, anciently used in the
language of pleading, and still surviving in some juris-
dictions, occurs at the commencement of a defendant’s
plea or demurrer; and of its two verbs the former
signifies that he appears in court, the latter that he
defends the action.

Comfort. Benefit, consolation, contentment, ease, enjoy-
ment, happiness, pleasure, or satisfaction.

Comfort letter. A letter generally requested by securi-
ties underwriters to give “comfort” on the financial
information included in an SEC registration statement.

Coming and going rule. See Going and coming rule.

Coming to rest doctrine. Under this doctrine with
respect to loading and unloading clauses used in auto-
mobile liability policies, coverage afforded by loading-un-
loading clause ceases when goods have actually come to
rest and every connection of motor vehicle with process
of unloading has ceased. Johnson, Drake & Piper, Inc.
v. Liberty Mut. Ins. Co., D.C.Minn., 258 F.Supp. 603, 606.

Cominus /kémonss/. Lat. Immediately; hand-to-hand;
in personal contact.

Comitas /komotss/. Lat. Courtesy; civility; comity.
An indulgence or favor granted another nation, as a
mere matter of indulgence, without any claim of right
made. Comitas inter communitates; or comitas inter
gentes; comity between communities or nations; comity
of nations.

Comitatu commisso /komotéyt(y)luw komish(iy)ow/. In
old English law, a writ or commission, whereby a sheriff
was authorized to enter upon the charges of a county.

Comitatu et castro commisso /komotéyt(yluw ot
k&strow komisow/. A writ by which the charge of a
county, together with the keeping of a castle, was com-
mitted to the sheriff.

Comitatus /komotéytos/. In old English law, a county
or shire; the body of a county. The territorial jurisdic-
tion of a comes, i.e., count or earl. 1 Bl.Comm. 116. An
earldom. The county court, a court of great antiquity
and of great dignity in early times. Also, the retinue or
train of a prince or high governmental official. The
retinue which accompanied a Roman proconsul to his
province. The personal following of professional warri-
ors.

Comites /komstiyz/. Counts or earls. Attendants or
followers. Persons composing the retinue of a high
functionary.

COMMANDEMENT

Persons who are attached to the suite of a public
minister.

Comites paleys /kémotiyz paléys/. Counts or earls pa-
latine; those who had the government of a county
palatine.

Comitia /komish(iy)s/. In Roman law, an assembly,
either (1) of the Roman curi®, in which case it was
called the “comitia curiata vel calata”; or (2) of the
Roman centuries, in which case it was called the “comi-
tia centuriata” (called also comitia majora); or (3) of the
Roman tribes, in which case it was called the “comitia
tributa.”” Only patricians were members of the first
comitia, and only plebians of the last; but the comitia
centuriata comprised the entire populace, patricians and
plebians both, and was the great legislative assembly
passing the leges, properly so called, as the senate passed
the senatus consulta, and the comitia tributa past the
plebiscita. Under the Lex Hortensia, 287 B.C., the ple-
biscitum acquired the force of a lex.

Comitissa /komotisa/.
an earl’s wife.

In old English law, a countess;

Comitiva /komatayva/. In old English law, the dignity
and office of a comes (count or earl); the same with what
was afterwards called “comitatus.” Also a companion
or fellow-traveler; a troop or company of robbers.

Comity /kémotiy/. Courtesy; complaisance; respect; a
willingness to grant a privilege, not as a matter of right,
but out of deference and good will. Recognition that
one sovereignty allows within its territory to the legisla-
tive, executive, or judicial act of another sovereignty,
having due regard to rights of its own citizens. Nowell
v. Nowell, Tex.Civ.App., 408 S.W.2d 550, 553. In gener-
al, principle of “comity” is that courts of one state or
jurisdiction will give effect to laws and judicial decisions
of another state or jurisdiction, not as a matter of
obligation but out of deference and mutual respect.
Brown v. Babbitt Ford, Inc., 117 Ariz. 192, 571 P.2d 689,
695. See also Full faith and credit clause.

Comity of nations. The recognition which one nation
allows within its territory to the legislative, executive,
or judicial acts of another nation, having due regard
both to international duty and convenience and to the
rights of its own citizens or of other persons who are
under the protection of its laws.

Judicial comity. The principle in accordance with
which the courts of one state or jurisdiction will give
effect to the laws and judicial decisions of another, not
as a matter of obligation, but out of deference and
respect.

Command. An order, imperative direction, or behest.
To direct, with authority. Power to dominate and con-
trol.

Commandement /koménd(s)mén/. In French law, a
writ served by the huissier pursuant to a judgment or to
an executory notarial deed. Itsobject is to give notice to
the debtor that if he does not pay the sum to which he
has been condemned by the judgment, or which he
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engaged to pay by the notarial deed, his property will be
seized and sold.

Commander in Chief. One who holds supreme or high-
est command of armed forces. By Article II, § 2, of the
Constitution it is declared that the President shall be
commander in chief of the army and navy of the United
States. The term implies supreme control of military
operations not only with respect to strategy and tactics,
but also in reference to the political and international
aspects of the war.

Commandery. In old English law, a manor or chief
messuage with lands and tenements thereto appertain-
ing, which belonged to the priory of St. John of Jerusa-
lem, in England; he who had the government of such a
manor or house was styled the “commander,” who could
not dispose of it, but to the use of the priory, only taking
thence his own sustenance, according to his degree. The
manors and lands belonging to the priory of St. John of
Jerusalem were given to Henry the Eighth by 32 Hen.
VIII, c. 20, about the time of the dissolution of abbeys
and monasteries; so that the name only of commander-
ies remains, the power being long since extinct.

Commanditaires /koma&ndostérz/. Special partners;
partners en commandité. See Commandité.

Commandité /komonditéy/. In French law, a partner-
ship in which some furnish money, and others furnish
their skill and labor in place of capital.

A special or limited partnership, where the contract is
between one or more persons who are general partners,
and jointly and severally responsible, and one or more
other persons who merely furnish a particular fund or
capital stock, and thence are called “commanditaires,”
or “commenditaires,” or “partners en commandité; ” the
business being carried on under the social name or firm
of the general partners only, composed of the names of
the general or complementary partners, the partners in
commandité being liable to losses only to the extent of
the funds or capital furnished by them. The term
includes a partnership containing dormant rather than
special partners.

Commandment. In old English law, an authoritative
order of a judge or magisterial officer. Also, the act or
offense of one who commanded another to transgress the
law, or do anything contrary to law, as theft, murder, or
the like. Particularly applied to the act of an accessory
before the fact in inciting, procuring, setting on, or
stirring up another to do the fact or act. See also
Command.

Commence. To initiate by performing the first act or
step. To begin, institute or start.

Civil action in most jurisdictions is commenced by filing
a complaint with the court. Fed.R. Civil P. 3.

Commencement of building or improvement, within the
meaning of mechanic’s lien statute, is the visible com-
mencement of actual operations on the ground for the
erection of the building, which every one can readily
recognize as commencement of a building, and which is
done with intention to continue the work until building
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is completed. Diversified Mortgage Investors v. Gepada,
Inc., 401 F.Supp. 682, 685.

Criminal action is commenced within statute of limita-
tions at time preliminary complaint or information is
filed with magistrate in good faith and a warrant issued
thereon. Knott v. State, Okl.Cr., 387 P.2d 142, 144. A
criminal prosecution is “commenced” (1) when informa-
tion is laid before magistrate charging commission of
crime, and a warrant of arrest is issued, or (2) when
grand jury has returned an indictment. Halberstadt v.
Nelson, 34 Misc.2d 472, 226 N.Y.S.2d 100, 103.

Commencement of action. See Commence.
Commencement of prosecution. See Commence.

Commenda /koménds/. In French law, the delivery of a
benefice to one who cannot hold the legal title, to keep
and manage it for a time limited and render an account
of the proceeds. In commercial law, an association in
which the management of the property was intrusted to
individuals.

Commenda est facultas recipiendi et retinendi bene-
ficium contra jus positivum a suprema potestate
/koméndo eést fok3ltes rssipiyénday &t rétonénday
bénofish(iy)Jom koéntrs jds pozotayvom &y s(y)spriyms
powtastéytiy/. A commendam is the power of receiving
and retaining a benefice contrary to positive law, by
supreme authority.

Commendam /koméndom/. In ecclesiastical law, the
appointment of a suitable clerk to hold a void or vacant
benefice or church living until a regular pastor be ap-
pointed.

In commercial law, a species of limited partnership.
The limited partnership (or société en commandité) of
the French law has been introduced into the Code of
Louisiana under the title of “Partnership in Commen-
dam.” Civ.Code La. art. 2810 (Civ.Code, art. 2839).

Commendatio /komondéysh(iy)ow/. In the civil law,
commendation, praise, or recommendation, as in the
maxim “simplex commendatio non obligat,” meaning
that mere recommendation or praise of an article by the
seller of it does not amount to a warranty of its quali-
ties.

Commendation. In feudal law, the act by which an
owner of alodial land placed himself and his land under
the protection of a lord, so as to constitute himself his
vassal or feudal tenant.

Commendators /kémondéytorz/. Secular persons upon
whom ecclesiastical benefices were bestowed; called so
because the benefices were commended and intrusted to
their supervision. They are merely trustees.

Commendatory. He who holds a church living or pre-
ferment in commendam.

Commendatory letters. In ecclesiastical law, such as
are written by one bishop to another on behalf of any of
the clergy, or others of his diocese traveling thither, that
they may be received among the faithful, or that the
clerk may be promoted, or necessaries administered to
others, etc.
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Commendatus /komondéytas/.
intrusts himself to the protection of another. A person
who, by voluntary homage, put himself under the pro-
tection of a superior lord.

Comment. The expression of the judgment passed upon
certain alleged facts by a person who has applied his
mind to them, and who while so commenting assumes
that such allegations of fact are true. The assertion of a
fact is not a “comment.”

Comment on the evidence. An instruction by judge to
jury on the probative value of the evidence. Cox v.
Gustafson, 261 Or. 159, 493 P.2d 52, 53. A statement by
a trial judge will constitute such a comment only if the
trial court’s attitude towards the merits of the cause is
reasonably inferable from the nature or manner of the
judge’s statement. State v. Carr, 13 Wash.App. 704, 537
P.2d 844, 849, 850.

Commerce. The exchange of goods, productions, or
property of any kind; the buying, selling, and exchang-
ing of articles. Anderson v. Humble Oil and Refining
Co., 226 Ga. 252, 174 S.E.2d 415, 417. The transporta-
tion of persons and property by land, water and air.
Union Pacific R. Co. v. State Tax Commissioner, 19 Utah
2d 236, 429 P.2d 983, 984.

Intercourse by way of trade and traffic between differ-
ent peoples or states and the citizens or inhabitants
thereof, including not only the purchase, sale, and ex-
change of commodities, but also the instrumentalities
and agencies by which it is promoted and the means and
appliances by which it is carried on, and transportation
of persons as well as of goods, both by land and sea.
Brennan v. Titusville, 153 U.S. 289, 14 S.Ct. 829, 38
L.Ed. 719; Railroad Co. v. Fuller, 84 US. (17 Wall.) 568,
21 LEd. 710; Hoke v. United States, 227 U.S. 308, 33
S.Ct. 281, 57 LEd. 523. Also interchange of ideas,
sentiments, etc., as between man and man.

The term “commerce” means trade, traffic, commerce,
transportation, or communication among the several
States, or between the District of Columbia or any
Territory of the United States and any State or other
Territory, or between any foreign country and any
State, Territory, or the District of Columbia, or within
the District of Columbia or any Territory, or between
points in the same State but through any other State or
any Territory or the District of Columbia or any foreign
country. National Labor Relations Act, § 2.

For purposes of Fair Labor Standards Act, “com-
merce” means trade, commerce, transportation, trans-
mission, or communication among several states or be-
tween any state and any place outside thereof. Wirtz v.
B. B. Saxon Co., C.A.Fla., 365 F.2d 457, 460.

See also Affecting commerce; Chamber of Commerce;
Interstate and foreign commerce; Interstate commerce;
Interstate Commerce Act; Interstate Commerce Commis-
sion; Intrastate commerce.

Commerce among the states. Transportation and trans-
acting business from one state to another, and also all
component parts of such intercourse. Dahnke-Walker

In feudal law, one who
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Milling Co. v. Bondurant, 257 U.S. 282, 42 S.Ct. 106, 108,
66 L.Ed. 239. See Interstate commerce.

Commerce with foreign nations. Commerce between cit-
izens of the United States and citizens or subject govern-
ments; commerce which, either immediately or at some
stage of its progress, is extraterritorial. U. S. v. Holli-
day, 70 U.S. 407, 3 Wall. 407, 18 L.Ed. 182; Veazie v.
Moor, 55 US. 568, 14 How. 568, 14 L.Ed. 545; Lord v.
Steamship Co., 102 US. 541, 26 L.Ed. 224. The same as
foreign commerce, which see below. Power of Congress
to regulate “commerce with foreign nations” compre-
hends every species of commercial intercourse. U.S.
C.AConst. Art. I, § 8, cl. 3. Board of Trustees of
University of Illinois v. U. S., Cust. & Pat.App., 289 U.S.
48, 53 S.Ct. 509, 77 L.Ed. 1025.

Commerce with Indian tribes. Commerce with individu-
als belonging to such tribes, in the nature of buying,
selling, and exchanging commodities, without reference
to the locality where carried on, though it be within the
limits of a state. U. S. v. Holliday, 3 Wall. 407, 18 L.Ed.
182.

Domestic commerce. Commerce carried on wholly with-
in the limits of the United States, as distinguished from
foreign commerce. Also, commerce carried on within
the limits of a single state, as distinguished from inter-
state commerce.

Foreign commerce. Commerce or trade between the
United States and foreign countries. The term is some-
times applied to commerce between ports of two sister
states not lying on the same coast, e.g., New York and
San Francisco.

Internal commerce. Such as is carried on between indi-
viduals within the same state, or between different parts
of the same state. Now more commonly called “intra-
state” commerce.

International commerce. Commerce between states or
nations entirely foreign to each other.

Interstate commerce. Such as is carried on between
different states of the Union or between points lying in
different states. See Interstate commerce.

Intrastate commerce. Such as is begun, carried on, and
completed wholly within the limits of a single state.
Contrasted with “interstate commerce” (q.v.).

Commerce clause. The provision of U.S.Const. (Art. I,
§ 8, cl. 3) which gives Congress exclusive powers over
interstate commerce. This power is the basis for a
considerable amount of federal legislation and regula-
tion. See Commerce; Cooley doctrine; Interstate com-
merce.

Commerce court. A federal court in existence from
1910 to 1913 which had power to review and enforce
determinations of the Interstate Commerce Commission.

Commerce Department. Part of executive branch of
federal government headed by cabinet member (Secre-
tary of Commerce) which is concerned with promoting
domestic and international business and commerce;
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may also be a department of state government with
similar functions.

Commerce power. See Commerce clause.

Commercia belli /kom3rs(h)i)ys bélay/. War contracts.
Contracts between nations at war, or their subjects.
Agreements entered into by belligerents, either in time
of peace to take effect in the event of war, or during the
war itself, by which arrangement is made for non-hostile
intercourse. They may take the form of armistices,
truces, capitulations, cartels, passports, safe-conducts,
safeguards.

Commercial /komirshal/. Relates to or is connected
with trade and traffic or commerce in general; is occu-
pied with business and commerce. Anderson v. Humble
Oil & Refining Co, 226 Ga. 252, 174 S.E.2d 415, 416.
Generic term for most all aspects of buying and selling.

Commercial activity. Term includes any type of busi-
ness or activity which is carried on for a profit. Lanski
v. Montealegre, 361 Mich. 44, 104 N.W.2d 772, 774.
Activity relating to or connected with trade and traffic
or commerce in general. Steinbeck v. Gerosa, 4 N.Y.2d
302, 175 N.Y.S.2d 1, 6, 151 N.E.2d 170, 173.

Commercial agency. An office for the collection of
debts for clients; also an agency for gathering credit
information.

Commercial agent. An officer in the consular service of
the United States, of rank inferior to a consul. Also
used as equivalent to commercial broker, see infra.

Commercial bank. An institution authorized to receive
both demand and time deposits, to make loans of various
types, to engage in trust services and other fiduciary
funds, to issue letters of credit, to accept and pay drafts,
to rent safety deposit boxes, and to engage in many
similar activities. Formerly, such banks were the only
institutions authorized to receive demand deposits,
though today many other types of financial institutions
are legally permitted to offer checking accounts and
other similar services. U.S. v. Philadelphia Nat. Bank,
D.C.Pa,, 201 F.Supp. 348, 360.

Commercial bribery. A form of corrupt and unfair
trade practice in which an employee accepts a gratuity
to act against the best interests of his employer. People
v. Davis, 33 Cr.R. 460, 160 N.Y.S. 769. May assume any
form of corruption in which an employee is induced to
betray his employer or to compete unfairly with a com-
petitor. Freedman v. U. S, 437 FSupp. 1252, 1260.
See also Bribery.

Commercial broker. One who negotiates the sale of
merchandise without having the possession or control of
it, being distinguished in the latter particular from a

commission merchant (q.v.).
Commercial code. See Uniform Commercial Code.

Commercial corporation. One engaged in commerce in
the broadest sense of that term.

Commercial court. In England, a court constituted as
part of the Queen’s Bench Division of the High Court, to
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take causes and matters entered in the commercial list.
Supreme Court Act, 1981, § 6.

Commercial credit. A letter of credit used to facilitate
sales of goods (especially in international transactions)
by insuring payment of the price to the seller-benefi-
ciary upon her compliance with the terms of the credit
procured by the buyer-customer.

Commercial credit company. Company which extends
credit and finances dealers and manufacturers.

Commercial domicile. See Domicile.

Commercial establishment. A place where commodi-
ties are exchanged, bought or sold. State ex rel. Kansas
City Power & Light Co. v. Smith, 342 Mo. 75, 111 S.W.2d
513, 515. The term contemplates a profit-making estab-
lishment.

Commercial frustration. Excuse of party from per-
formance if contract depends on existence of given per-
son or thing and such person or thing perishes, and if
contract is rendered impossible by act of God, the law, or
other party. Wood v. Bartolino, 48 N.M. 175, 146 P.2d
883, 885, 890. In theory it amounts to no more than a
condition or term of a contract which the law implies to
take the place of a covenant that it is assumed would
have been inserted by the parties had the contingency
which arose occurred to them at the time they made the
contract. Lloyd v. Murphy, Cal.App., 142 P.2d 939, 942,
943. And doctrine is predicated upon premise of giving
relief in a situation where parties could not reasonably
protect themselves by terms of a contract against hap-
pening of subsequent events. Berline v. Waldschmidt,
159 Kan. 585, 156 P.2d 865, 867. Hence doctrine has no
application where events were reasonably foreseeable
and controllable by the parties. U.C.C. § 2-613. See
Commercial impracticability; Impossibility (Zmpossibility of
performance of contract).

Commercial impracticability. U.C.C. § 2-615 excuses
either party from performing a contract where three
conditions exist: (1) a contingency must occur, (2) per-
formance must thereby be made “impracticable,” and (3)
the nonoccurrence of the contingency must have been a
basic assumption on which the contract was made.
Neal-Cooper Grain Co. v. Texas Gulf Sulphur Co., C.A.
111, 508 F.2d 283§ See, also Commercial frustration.

Commercial insolvency. Inability of a business to pay
its debts as they become due in the regular and ordinary
course of business. See also Bankrupt; Insolvency.

Commercial instrument. See Commercial paper.
Commercial insurance. See Insurance.

Commercial law. A phrase used to designate the whole
body of substantive jurisprudence (e.g. Uniform Com-
mercial Code; Truth in Lending Act) applicable to the
rights, intercourse, and relations of persons engaged in
commerce, trade, or mercantile pursuits. See Uniform
Commercial Code.

Commercial letter of credit. See Letter of credit.
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Commercial loan. Loans made to businesses, as distin-
guished from personal-consumer credit loans. The di-
rect loan from a bank to a business customer for the
purpose of providing funds needed by the customer in its
business. Board of Governors FRS v. Dimension Finan-
cial Corp.,, 471 U.S. 1065, 105 S.Ct. 2137, 85 L.Ed.2d 495.
See also Loan.

Commercial motor vehicle. Those used primarily for
business and industry as contrasted with pleasure ve-
hicles, eg. trucks.

Commercial name. See Trade name.

Commercial paper. Bills of exchange (i.e., drafts),
promissory notes, bank-checks, and other negotiable in-
struments for the payment of money, which, by their
form and on their face, purport to be such instruments.
Short-term, unsecured promissory notes, generally is-
sued by large, well-known corporations and finance com-
panies. U.C.C. Article 3 is the general law governing
commercial paper. See also Bearer instrument; Instru-
ment; Negotiable instruments; Note; Trade acceptance.

Securities law. Commercial paper is a “security” under
the Glass-Steagall Act and therefore is subject to its
proscriptions on commercial banks marketing “stocks,
bonds, debentures, notes, or other securities.” Securi-
ties Industry Association v. Board of Governors of the
Federal Reserve System et al, 468 U.S. 137, 104 S.Ct.
2979, 92 L.Ed.2d 107.

Commercial property. Income producing property (e.g.
office buildings, apartments, etc.) as opposed to resi-
dential property.

Commercial reasonableness. May refer to goods which
meet the warranty of merchantability. U.C.C. § 2-314.

In the context of UCC provisions relating to disposi-
tion of collateral upon lawful repossession, means that
the qualifying disposition of the chattel must be made in
a good faith attempt to dispose of the collateral to the
parties’ mutual best advantage. Central Budget Corp. v.
Garrett, 48 A.D.2d 825, 368 N.Y.S.2d 268, 270.

Commercial set. Primary documents covering shipment
of goods: invoice, bill of lading, bill of exchange, certifi-
cate of insurance.

Commercial speech doctrine. Speech that was catego-
rized as “commercial” in nature (i.e. speech that adver-
tised a product or service for profit or for business
purpose) was formerly not afforded First Amendment
freedom of speech protection, and as such could be freely
regulated by statutes and ordinances. Valentine v.
Chrestensen, 316 U.S. 52, 62 S.Ct. 920, 86 L.Ed. 1262.
This doctrine, however, has been essentially abrogated.
Pittsburgh Press Co. v. Pittsburgh Comm. on Human
Rights, 413 U.S. 376, 93 S.Ct. 2553, 37 L.Ed.2d 669;
Bigelow v. Virginia, 421 US. 809, 95 S.Ct. 2222, 44
L.Ed.2d 600; Virginia State Brd. of Pharmacy v. Virgi-
nia Citizen Council, 425 U.S. 748, 96 S.Ct. 1817, 48
L.Ed.2d 346.

COMMISSAIRE

Commercial traveler. A drummer; a traveling sales-
man who simply exhibits samples of goods kept for sale
by his principal, and takes orders from purchasers for
such goods, which goods are afterwards to be delivered
by the principal to the purchasers, and payment for the
goods is to be made by the purchasers to the principal on
such delivery.

Commercial unit. Means such a unit of goods as by
commercial usage is a single whole for purposes of sale
and division of which materially impairs its character or
value on the market or in use. A commercial unit may
be a single article (as a machine) or a set of articles (as a
suite of furniture, or an assortment of sizes) or a quanti-
ty (as a bale, gross, or carload) or any other unit treated
in use or in the relevant market as a single whole.
U.C.C. § 2-105(6).

Commercial use. Term implies use in connection with
or for furtherance of a profit-making enterprise. Rob-
erts Enterprises, Inc. v. Secretary of Transp., 237 Kan.
276, 699 P.2d 479, 483.

Commercium /komars(h)i)ysm/. Lat. In the civil law,
commerce; business; trade; dealings in the nature of
purchase and sale; a contract.

Commercium jure gentium commune esse debet, et
non in monopolium et privatum paucorum quzstum
convertendum /komas(h)i)ysm juriy jénsh(iy)om
komyuwniy ésiy débot et nén in monopow(i)yom ét
pravéytom pokorom kwéstom konvorténdsm/. Com-
merce, by the law of nations, ought to be common, and
not converted to monopoly and the private gain of a few.

Comminalty /kémoansltiy/. The commonalty or the peo-
ple.

Comminatorium /kominstériyom/komonstériysm/. In
old practice, a clause sometimes added at the end of
writs, admonishing the sheriff to be faithful in executing
them.

Commingle /komingsl/. To put together in one mass;
e.g. to combine funds or properties into common fund or
stock.

Commingling of funds. Act of fiduciary in mingling
funds of his beneficiary, client, employer, or ward with
his own funds. Such act is generally considered to be a
breach of his fiduciary relationship. May be applied to
lawyer who mixes client’s funds with his own and as a
result is subject to disciplinary action under Model
Rules of Professional Conduct.

Commise /kamiyz/. In old French law, forfeiture; the
forfeiture of a fief; the penalty attached to the ingrati-
tude of a vassal.

Commissaire /komisér/. In French law, a person who
receives from a meeting of shareholders a special au-
thority, viz, that of checking and examining the ac-
counts of a manager or of valuing the apports en nature
(g.v.). The name is also applied to a judge who receives
from a court a special mission, e.g., to institute an
inquiry, or to examine certain books, or to supervise the
operations of a bankruptcy.
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Commissaires-priseurs /komisér-priyzdr/. In French
law, auctioneers, who possess the exclusive right of
selling personal property at public sale in the towns in
which they are established; and they possess the same
right concurrently with notaries, greffiers, and huissiers,
in the rest of the arrondissement.

Commissaria lex /komassériys léks/. A principle of the
Roman law relative to the forfeiture of contracts.

Commissariat /komasériyst/. The whole body of offi-
cers who make up the commissaries’ department of an
army.

Commissary. One who is sent or delegated to execute
some office or duty as the representative of his superior;
an officer of the bishop, who exercises spiritual jurisdic-
tion in distant parts of the diocese. A general store,
especially on a military base; a lunchroom, especially at
a movie or T.V. studio.

Commission. A warrant or authority or letters patent,
issuing from the government, or one of its departments,
or a court, empowering a person or persons named to do
certain acts, or to exercise the authority of an office (as
in the case of an officer in the army or navy).

The authority or instructions under which one person
transacts business or negotiates for another. In a deriv-
ative sense, a body of persons to whom a commission is
directed. A body composed of several persons acting
under lawful authority to perform some public service.
Standard Securities Service Corp. v. King, 161 Tex. 448,
341 S.W.2d 423, 426. A board or committee officially
appointed and empowered to perform certain acts or
exercise certain jurisdiction of a public nature or rela-
tion; as a “Public Service Commission”.

An authority or writ issuing from a court, in relation
to a cause before it, directing and authorizing a person
or persons named to do some act or exercise some
special function; usually to take the depositions of wit-
nesses.

Civil law. A species of bailment, being an undertaking,
without reward, to do something in respect to an article
bailed; equivalent to “mandate”.

Compensation. The recompense, compensation or re-
ward of an agent, salesman, executor, trustee, receiver,
factor, broker, or bailee, when the same is calculated as
a percentage on the amount of his transactions or on the
profit to the principal. Weiner v. Swales, 217 Md. 123,
141 A.2d 749, 750. A fee paid to an agent or employee
for transacting a piece of business or performing a
service. Fryar v. Currin, App., 280 S.C. 241, 312 S.E.2d
16, 18. Compensation to an administrator or other
fiduciary for the faithful discharge of his duties.

Criminal law. Doing or perpetration of a criminal act.
Commission agent. See Commission merchant; Factor.

Commission broker. Member of stock or commodity
exchange who executes buy and sell orders.

Commission del credere. In commercial law, exists
where an agent of a seller undertakes to guaranty to his
principal the payment of the debt due by the buyer.
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The phrase “del credere” is borrowed from the Italian
language, in which its signification is equivalent to our
word “‘guaranty” or “warranty.”

Commissioned office. Officers in the armed forces who
hold their rank by virtue of a commission from the
President.

Commissioner. A person to whom a commission is
directed by the government or a court. A person with a
commission. An officer who is charged with the admin-
istration of the laws relating to some particular subject-
matter, or the management of some bureau or agency of
the government. Member of a commission or board.
Specially appointed officer of court.

The administrative head of an organized professional
sport.

In the commission form of municipal government, the
term is applied to any of the several officers constituting
the commission.

Commissioners of bail. Officers appointed to take recog-
nizances of bail in civil cases.

Commissioners of deeds. Officers empowered by the
government of one state to reside in another state, and
there take acknowledgments of deeds and other papers
which are to be used as evidence or put on record in the
former state.

Commissioners of highways. Officers appointed in many
of the states with power to take charge of the altering,
opening, repair, and vacating of highways.

County commissioners. See County.

Court Commissioners. Term used variously to designate
a lawyer appointed to hear facts and report to court.
Specially appointed officer of court. A person appointed
to conduct judicial sales. In admiralty, an officer ap-
pointed to hear and determine certain issues. See also
Magistrates (US. Magistrates).

United States Commissioners. The functions of U.S.
Commissioners have been taken over by U.S. Magis-
trates. See Magistrates (U.S. Magistrates).

Commissioner’s court. In certain states, such court has
jurisdiction over county affairs.

Commission government. A method of municipal
government in which the legislative power is in the
hands of a few persons.

Commission merchant. A term which is synonymous
with “factor.” It means one who receives goods, chat-
tels, or merchandise for sale, exchange, or other disposi-
tion, and who is to receive a compensation for his
services, to be paid by the owner, or derived from the
sale, etc., of the goods. One whose business is to receive
and sell goods for a commission, being intrusted with the
possession of the goods to be sold, and usually selling in
his own name. Hughes v. Young, 17 Tenn.App. 24, 65
S.W.2d 858, 864. See also Factor.

Broker distinguished. A “factor” or “commission mer-
chant” is one who has the actual or technical possession
of goods or wares of another for sale, while a “merchan-
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dise broker” is one who negotiates the sale of merchan-
dise without having it in his possession or control, being
simply an agent with very limited powers. Hughes v.
Young, 17 Tenn.App. 24, 65 S.W.2d 858, 864.

Commission of anticipation. In English law, an au-
thority under the great seal to collect a tax or subsidy
before the day. Legalized by Provisional Collection of
Taxes Acts, 1913, 1968.

Commission of appraisement and sale. Where proper-
ty has been arrested in an admiralty action in rem and
ordered by the court to be sold, the order is carried out
by a commission of appraisement and sale. In some
cases (as where the property is to be released on bail and
the value is disputed) a commission of appraisement
only is required.

Commission of array. In old English law, a commission
issued to send into every county officers to muster or set
in military order the inhabitants. The introduction of
commissions of lieutenancy, which contained, in sub-
stance, the same powers as these commissions, supersed-
ed them.

Commission of assize /komishan av ssayz/. In English
practice, a commission which formerly issued from the
king, appointing certain persons as commissioners or
judges of assize to hold the assizes in association with
discreet knights during those years in which the justices
in eyre did not come. A commission issued to judges of
the high court or court of appeal, authorizing them to sit
at the assizes for the trial of civil actions.

Commission of charitable uses. In old English law,
this commission issued out of chancery to the bishop and
others, where lands given to charitable uses were mi-
semployed, or there was any fraud or dispute concerning
them, to inquire of and redress the same, etc.

Commission of delegates. In old English law, when
any sentence was given in any ecclesiastical cause by
the archbishop, this commission, under the great seal,
was directed to certain persons, usually lords, bishops,
and judges of the law, to sit and hear an appeal of the
same to the king, in the court of chancery. Abolished in
1832. Its jurisdiction was transferred to the Judicial
Committee of the Privy Council.

Commission of partition. In the former English equity
practice, this was a commission or authority issued to
certain persons, to effect a division of lands held by
tenants in common desiring a partition; when the com-
missioners reported, the parties were ordered to execute
mutual conveyances to confirm the division. Commis-
sioners appointed to make partition are in the nature of
arbitrators. A separate commission is issued for each
county. Administration of Justice Act, 1973, § 1.

Commission of rebellion. In English law, an attaching
process, formerly issuable out of chancery, to enforce
obedience to a process or decree; abolished in August,
1841.

Commission of review. In English ecclesiastical law, a
commission formerly sometimes granted in extraordi-
nary cases, to revise the sentence of the court of del-
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egates. 3 Bl.Comm. 67. Now out of use, the privy
council being substituted for the court of delegates, as
the great court of appeal in all ecclesiastical causes.

Commission of the peace. In English law, a commis-
sion from the crown, appointing certain persons therein
named, jointly and severally, to keep the peace, etc.
Justices of the peace are appointed by special commis-
sion under the great seal; a separate commission being
issued for each county and for the city of London.

Commission to examine witnesses. A commission is-
sued out of the court in which an action is pending, to
direct the taking of the depositions of witnesses who are
beyond the territorial jurisdiction of the court. Fed.R.
Civil P. 28.

Commit. To perpetrate, as a crime; to perform as an
act; to entrust; to pledge.

To send a person to prison by virtue of a lawful
authority, for any crime or contempt, or to a mental
health facility, workhouse, reformatory, or the like, by
authority of a court or magistrate.

To refer to a committee for action; e.g. a legislative
bill.

Commitment. A warrant, order, or process by which
court or magistrate directs ministerial officer to take
person to penal institution or mental health facility.
Schildhaus v. City of New York, 7 Misc.2d 859, 163
N.Y.S.2d 201, 206. Also, the act of taking or sending to
the prison, mental health facility, or the like. A person
is committed when he is actually sentenced to confine-
ment by a court as contrasted with a suspended sentence
or probation. See also Mittimus.

The proceedings directing confinement of a mentally
ill or incompetent person for treatment. Commitment
proceedings may be either civil or criminal; and volun-
tary or involuntary. Due process protections are afford-
ed to persons involuntarily committed; e.g. periodic judi-
cial review of continued confinement. Fasulo v. Arafeh,
173 Conn. 473, 378 A.2d 553. See Civii commitment.

Agreement or pledge to do something; eg. a state-
ment by a lender that a loan will be made under certain
terms. Commitments may be of various types, that is, a
conditional commitment, subject to certain items being
met, or a firm commitment, which is binding on the
lender without conditions.

Commitment fee. Amount paid to lender by borrower
for loan commitment in addition to interest. Such are
common in real estate transactions.

Committee. A person, or an assembly or board of per-
sons, to whom the consideration, determination, or
management of any matter is committed or referred, as
by a court or legislature. An individual or body to
whom others have delegated or committed a particular
duty, or who have taken on themselves to perform it in
the expectation of their act being confirmed by the body
they profess to represent or act for.

In legislatures a standing committee considers all
bills, resolutions, and other items of legislative business
falling within the category of matters over which it has
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been given jurisdiction. Membership and rank on
standing committees are largely determined by the se-
niority rule. A special (or select) committee investigates
and reports on specific matters and terminates when
that function has been rendered. A joint committee of a
legislative body comprising two chambers is a committee
consisting of representatives of each of the two houses,
meeting and acting together as one committee.

Committing magistrate. An inferior judicial officer
who is invested with authority to conduct the prelimi-
nary hearing of persons charged with crime, and either
to discharge them for lack of sufficient prima facie
evidence or to commit them to jail to await trial or (in
some jurisdictions) to accept bail and release them there-
on. The term is said to be synonymous with “examining
court.”

Committitur /komitstor/. An order or minute, setting
forth that the person named in it is committed to the
custody of the sheriff.

Commiittitur piece /kamitstor piys/. In old English law,
an instrument in writing on paper or parchment, which
charged a person, already in prison, in execution at the
suit of the person who arrested him.

Commixtio /komiksh(iy)ow/, or commixtion /komik-
shon/. In the civil law, the mixing together or confu-
sion of things, dry or solid, belonging to different own-
ers, as distinguished from confusio, which has relation to
liquids.

Commodate. Exists where property is loaned gratui-
tously by owner for sole benefit, accommodation, and
use of borrower, and specific thing loaned is to be
returned. See also Commodatum.

Commodati actio /komadéytay @ksh(iy)ow/. Lat. In
the civil law, an action of loan; an action for a thing
lent. An action given for the recovery of a thing loaned
(commodatum), and not returned to the lender.

Commodatum /komadéytom/. A gratuitous loan of
goods to be temporarily used by the bailee, and returned
in specie. He who lends to another a thing for a definite
time, to be enjoyed and used under certain conditions,
without any pay or reward, is called “commodans”; the
person who receives the thing is called “commodatari-
us”, and the contract is called “commodatum”. 1t dif-
fers from locatio and conductio, in this: that the use of
the thing is gratuitous.

Commodities /komédstiyz/. Those things which are
useful or serviceable, particularly articles of merchan-
dise movable in trade. Goods, wares, and merchandise
of any kind; articles of trade or commerce. Movable
articles of value; things that are bought and sold. This
word is a broader term than merchandise, and, in refer-
ring to commerce may include almost any article of
movable or personal property.

Staples such as wool, cotton, etc. which are traded on
a commodity exchange and on which there is trading in
futures.

Commodity. See Commodities.
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Commodity Credit Corporation. The Commodity Cred-
it Corporation (CCC) was organized October 17, 1933,
pursuant to Executive Order 6340 of October 16, 1933,
under the laws of the State of Delaware, as an agency of
the United States. From October 17, 1933, to July 1,
1939, the CCC was managed and operated in close affil-
iation with the Reconstruction Finance Corporation.
On July 1, 1939, the CCC was transferred to the Depart-
ment of Agriculture by the President’s Reorganization
Plan 1 of 1939. Approval of the Commodity Credit
Corporation Charter Act on June 29, 1948 (62 Stat. 1070;
15 US.C.A. § 714), subsequently amended, established
the CCC, effective July 1, 1948, as an agency and instru-
mentality of the United States under a permanent Fed-
eral charter. The purpose of CCC is to stabilize and
protect farm income and prices, to assist in maintaining
balanced and adequate supplies of agricultural commod-
ities and their products, and to facilitate the orderly
distribution of commodities.

Commodity future. A speculative transaction involving
the sale for future delivery of a staple such as wool or
cotton at a predetermined price. See Futures contract.

Commodity futures contract. See Futures contract.

Commodity Futures Trading Commission. An inde-
pendent agency of the U.S. Government established to
administer the Commodity Exchange Act; an Act de-
signed to insure fair practices and honest dealing on the
commodity futures exchanges and to provide a measure
of control over speculative activity.

Commodity option. See Option.

Commodity paper. Commercial documents represent-
ing loans secured by bills of lading or warehouse re-
ceipts covering commodities.

Commodity rate. With reference to railroads, a rate
which applies to a specific commodity alone;—distin-
guished from a “class rate”, meaning a single rate which
applies to a number of articles of the same general
character.

Commodum ex injuria sua nemo habere debet
/kémoadom eks anjuriys s(y)uws niymow hobiriy débet/.
No person ought to have advantage from his own wrong.

Common, n. Belonging or shared equally by more than
one. Of frequent occurrence. Without special or distin-
guishing characteristics.

An incorporeal hereditament which consists in a prof-
it which one man has in connection with one or more
others in the land of another. See Profit (Profit a pren-
dre).

Tract of land set apart by city or town for use by
general public. Formerly, such land was to be used for
common pasturage. Now usually called “parks.”

Common appendant. In old English law, a right an-
nexed to the possession of arable land, by which the
owner is entitled to feed his beasts on the lands of
another, usually of the owner of the manor of which the
lands entitled to common are a part. 2 Bl.Comm. 33.
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Common appurtenant. A right of feeding one’s beasts
on the land of another (in common with the owner or
with others), which is founded on a grant, or a prescrip-
tion which supposes a grant.

Common in gross, or at large. A species of common
which is neither appendant nor appurtenant to land,
but is annexed to a man’s person, being granted to him
and his heirs by deed; or it may be claimed by prescrip-
tive right, as by a person of a church or the like
corporation sole. 2 Bl.Comm. 34. It is a separate inher-
itance, entirely distinct from any other landed property,
vested in the person to whom the common right belongs.

Common of estovers. A liberty of taking necessary wood
for the use or furniture of a house or farm from off
another’s estate, in common with the owner or with
others. 2 BlL.Comm. 35. It may be claimed, like com-
mon of pasture, either by grant or prescription.

Common of piscary. The right or liberty of fishing in
another man’s water, in common with the owner or with
other persons. 2 BlL.Comm. 34. A liberty or right of
fishing in the water covering the soil of another person,
or in a river running through another’s land. Hardin v.
Jordan, 140 U.S. 371, 11 S.Ct. 808, 35 L.Ed. 428.

Common, tenants in. See Tenant (Tenant in common).

Common, adj. Usual, ordinary, accustomed; shared
among several; owned by several jointly. Belonging or
pertaining to many or to the majority. Generally or
prevalent, of frequent or ordinary occurrence or appear-
ance; familiar by reason of frequency. Webb v. New
Mexico Pub. Co., 47 N.M. 279, 141 P.2d 333, 335. Also,
usual, customary, and habitual, professed, or confessed,
and used indefinitely in various terms implying illegal
or criminal conduct, such as common scold, common
thief, etc.

As to common Bail; Barretor; Carrier; Chase; Condedit;
Council; Day; Debtor; Diligence; Drunkard; Error; Fish-
ery; Highway; Informer; Inn; Intendment of law; Intent;
Jury; Labor; Nuisance; Occupant; Property; School;
Scold; Seal; Sergeant; Stock; Traverse; Vouchee; Wall,
see those titles.

Common ancestor. A person through whom two or more
persons claim lineage.

Common appearance. The manner in which something
generally appears; e.g. by common appearance blood is
red.

Common area. In law of landlord-tenant, the portion of
demised premises used in common by tenants over
which landlord retains control (e.g. hallways, stairs) and
hence for whose condition he is liable, as contrasted
with areas of which tenant has exclusive possession.
Term also refers to areas in common ownership and use
by residents of condominium, subdivision, or planned
unit development.

Common assurances. The several modes or instruments
of conveyance established or authorized by the law of
England. Called “common” because thereby every
man’s estate is assured to him.

COMMON

Common carrier. Any carrier required by law to convey
passengers or freight without refusal if the approved
fare or charge is paid in contrast to private or contract
carrier. One who holds himself out to the public as
engaged in business of transportation of persons or
property from place to place for compensation, and who
offers services to the public generally. Tilson v. Ford
Motor Co., D.C.Mich., 130 F.Supp. 676, 678. Such is to
be distinguished from a contract or private carrier. See
Carrier.

Common causes or suits. A term anciently used to
denote civil actions, or those depending between subject
and subject, as distinguished from pleas of the crown.

Common condidit. See Condedit.

Common counts. Old forms of pleading by which plead-
er sets forth in account form the basis of his claim such
as money had and received, goods sold and delivered,
etc. Traditionally, the various forms of action of as-
sumpsit.

Common defense. In joint trial of two or more defen-
dants, a defense asserted by all defendants.

Common design. Community of intention between two
or more persons to do an unlawful act. Generally used
in criminal context to describe an action taken by two or
more persons after joint planning. Actions and declara-
tions of one participant during existence of common
design - are chargeable to all participants. Com. v.
Dahlstrom, 345 Mass. 130, 185 N.E.2d 759. See Combi-
nation in restraint of trade; Conspiracy.

Common disaster. Situation in which the insured and
beneficiary appear to die simultaneously with no clear
indication or evidence of which died first. See Simulta-
neous Death Act.

Common disaster clause. In insurance or will, a clause
that provides for an alternative beneficiary in event
both the insured (testator) and beneficiary (legatee) die
in a common disaster. See Simultaneous death clause.

Common enterprise. See Joint enterprise.

Common good. Generic term to describe the betterment
of the general public.

Common knowledge. Information widely shared by sub-
stantial number of people. See Judicial notice.

Common prayer. The liturgy, or public form of prayer
prescribed by the Church of England to be used in all
churches and chapels, and which the clergy are enjoined
to use under a certain penalty.

Common repute. The prevailing belief in a given com-
munity as to the existence of a certain fact or aggrega-
tion of facts.

Common right. A term applied to rights, privileges, and
immunities appertaining to and enjoyed by all citizens
equally and in common, and which have their founda-
tion in the common law.

Common school. A public elementary school.
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Common seller. A common seller of any commodity is
one who sells it frequently, usually, customarily, or
habitually.

Common sense. Sound practical judgment; that degree
of intelligence and reason, as exercised upon the rela-
tions of persons and things and the ordinary affairs of
life, which is possessed by the generality of mankind,
and which would suffice to direct the conduct and ac-
tions of the individual in a manner to agree with the
behavior of ordinary persons.

Common weal. The public or common good or welfare.

Commonable. Entitled to common. Commonable
beasts are either beasts of the plow, as horses and oxen,
or such as manure the land, as kine and sheep. Beasts
not commonable are swine, goats, and the like. 2 Bl
Comm. 33.

Commonalty /kémonaltiy/. The great body of citizens;
the mass of the people, excluding the nobility. The body
of people composing a municipal corporation, excluding
the corporate officers. The body of a society or corpora-
tion, as distinguished from the officers.

Commonance. The commoners, or tenants and inhab-
itants, who have the right of common or commoning in
open field.

Common bar. (Otherwise called “blank bar”). A com-
mon law plea to compel the plaintiff to assign the
particular place where the trespass had been committed.

Common bench. The ancient name for the English
court of common pleas. Its original title appears to
have been simply “The Bench”, but it was designated
“Common Bench” to distinguish it from the “King’s
Bench”, and because in it were tried and determined the
causes of common persons, ie., causes between subject
and subject, in which the crown had no interest.

Common descriptive name. Generic trademark; as
used in the Lanham Act, this refers to a particular
genus or class of which an individual article or service is
but a member, and suggests the basic nature of the
article or services. Soweco, Inc. v. Shell Oil Co., C.A.
Tex., 617 F.2d 1178, 1182.

Common elements. In condominium law, all portions of
a condominium other than the units, i.e. physical por-
tion of the condominium designated for separate owner-
ship or occupancy. Uniform Condominium Act, 1-
103(4), (25).

Common enemy doctrine. Under “common enemy doc-
trine” each landowner has an unqualified right, by
operations on his own land, to fend off surface waters as
he sees fit without being required to take into account

the consequences to other landowners who also have the

duty and right to protect themselves as best they can.
Reutner v. Vouga, Mo.App., 367 SW.2d 34, 41.

Common enterprise. Under securities law, a venture in
which the fortunes of an investor are interwoven with
and dependent upon the efforts and success of those
seeking the investment or of third parties. S.E.C. v.

«
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Goldfield Deep Mines Co. of Nevada, C.A.Cal.,, 758 F.2d
459, 463.

Commoners. In old English law, persons having a right
of common. So called because they have a right to
pasture on the waste, in common with the lord.

Common fund doctrine. This doctrine provides that a
private plaintiff, or plaintiff’s attorney, whose efforts
create, discover, increase, or preserve a fund to which
others also have a claim is entitled to recover from the
fund the costs of his litigation, including attorneys’ fees.
Vincent v. Hughes Air West, Inc., C.A.Cal,, 557 F.2d 759,
769.

Common humanity doctrine. Where a passenger be-
comes sick or is injured while en route, carrier owes
duty under ‘“‘common humanity doctrine” to render to
passenger such reasonable care and attention as com-
mon humanity would dictate.

Common knowledge. Refers to what court may declare
applicable to action without necessity of proof. It is
knowledge that every intelligent person has, and in-
cludes matters of learning, experience, history, and facts
of which judicial notice may be taken. Shelley v. Chil-
ton’s Adm’r, 236 Ky. 221, 32 S.W.2d 974, 977. See also
Judicial notice.

Common law. As distinguished from statutory law cre-
ated by the enactment of legislatures, the common law
comprises the body of those principles and rules of
action, relating to the government and security of per-
sons and property, which derive their authority solely
from usages and customs of immemorial antiquity, or
from the judgments and decrees of the courts recogniz-
ing, affirming, and enforcing such usages and customs;
and, in this sense, particularly the ancient unwritten
law of England. In general, it is a body of law that
develops and derives through judicial decisions, as dis-
tinguished from legislative enactments. The “‘common
law” is all the statutory and case law background of
England and the American colonies before the American
revolution. People v. Rehman, 253 C.A.2d 119, 61 Cal.
Rptr. 65, 85. It consists of those principles, usage and
rules of action applicable to government and security of
persons and property which do not rest for their authori-
ty upon any express and positive declaration of the will
of the legislature. Bishop v. U. S., D.C.Tex., 334 F.Supp.
415, 418.

As distinguished from ecclesiastical law, it is the sys-
tem of jurisprudence administered by the purely secular
tribunals.

Calif. Civil Code, Section 22.2, provides that the “com-
mon law of England, so far as it is not repugnant to or
inconsistent with the Constitution of the United States,
or the Constitution or laws of this State, is the rule of
decision in all the courts of this State.”

In a broad sense, “common law” may designate all
that part of the positive law, juristic theory, and ancient
custom of any state or nation which is of general and
universal application, thus marking off special or local
rules or customs.
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For Federal common law, see that title.

As a compound adjective “common-law” is understood
as contrasted with or opposed to “statutory,” and some-
times also to “‘equitable” or to “criminal.” See examples
below.

Common-law action. Action governed by common law,
rather than statutory, equitable, or civil law.

Common-law assignments. Such forms of assignments
for the benefit of creditors as were known to the com-
mon law, as distinguished from such as are of modern
invention or authorized by statute.

Common-law cheat. The obtaining of money or proper-
ty by means of a false token, symbol, or device; this
being the definition of a cheat or “cheating” at common
law.

Common-law contempt. A name sometimes applied to
proceedings for contempt which are criminal in their
nature, as distinguished from those which are intended
as purely civil remedies ordinarily arising out of the
alleged violation of some order entered in the course of a
chancery proceeding.

Common-law copyright. Authors’ proprietary interest
in his creation before it has been published. An intangi-
ble, incorporeal right in an author of literary or artistic
productions to reproduce and sell them exclusively and
arises at the moment of their creation as distinguished
from federal or statutory copyrights which exist for the
most part only in published works. Common law copy-
right is perpetual while statutory copyright is for term
of years. Equitable relief is available for violation of
common law copyright. Edgar H. Wood Associates Inc.
v. Skene, 347 Mass. 351, 197 N.E.2d 886. The distinc-
tion which formerly existed between common law copy-
rights and statutory copyrights was abolished by the
1976 Copyright Act revision; though § 301 of the new
Act specifically preserves common law copyrights accru-
ing prior to January 1, 1978. See also Copyright.

Common-law courts. In England, those administering
the common law.

Common-law crime. One punishable by the force of the
common law, as distinguished from crimes created by
statute.

Common-law dedication. See Dedication.

Common-law extortion. Corrupt collection of unlawful
fee by an office under color of office.

Common-law jurisdiction. Jurisdiction of a court to
try and decide such cases as were cognizable by the
courts of law under the English common law. The
jurisdiction of those courts which exercise their judicial
powers according to the course of the common law.

Common-law larceny. See Larceny.

Common-law lien. One known to or granted by the
common law, as distinguished from statutory, equitable,
and maritime liens; also one arising by implication of
law, as distinguished from one created by the agreement
of the parties. It is a right extended to a person to
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retain that which is in his possession belonging to anoth-
er, until the demand or charge of the person in posses-
sion is paid or satisfied. Whiteside v. Rocky Mountain
Fuel Co., C.C.A.Colo., 101 F.2d 765, 769.

Common-law marriage. One not solemnized in the
ordinary way (i.e. non-ceremonial) but created by an
agreement to marry, followed by cohabitation. A con-
summated agreement to marry, between persons legally
capable of making marriage contract, per verba de
prasenti, followed by cohabitation. Such marriage re-
quires a positive mutual agreement, permanent and
exclusive of all others, to enter into a marriage relation-
ship, cohabitation sufficient to warrant a fulfillment of
necessary relationship of man and wife, and an assump-
tion of marital duties and obligations. Marshall v.
State, Okl.Cr., 537 P.2d 423, 429. Such marriages are
invalid in many states; e.g. Missouri (after 1921),
Indiana (after 1958), Maryland, Massachusetts, Nebras-
ka (after 1939), Nevada, New Hampshire, New Jersey,
New Mexico, New York (after 1933), North Dakota,
Oregon, South Dakota (after 1959), Virginia, Washing-
ton, W. Virginia, Wisconsin, Wyoming.

Common-law state. See Community property.

Common-law trademark. One appropriated under
common-law rules, regardless of statutes. Stratton &
Terstegge Co. v. Stiglitz Furnace Co., 258 Ky. 678, 81
sSwzad 1, 3.

Common-law trust. A business trust which has certain
characteristics in common with corporations and in
which trustees hold the property and manage the busi-
ness and the shareholders are the trust beneficiaries or
cestui que trust; sometimes known as a Massachusetts
trust. See Massachusetts trust.

Common-law wife. A woman who was party to a com-
mon-law marriage; or one who, having lived with a man
in a relation of concubinage during his life, asserts a
claim, after his death, to have been his wife according to
the requirements of the common law.

Common lawyer. A lawyer learned in the common law.
This term is now generally obsolete.

Common market. An economic union established by
the Treaty of Rome, 1957, which originally included
Belgium, France, Italy, Luxembourg, the Netherlands
and West Germany. Its official title is European Eco-
nomic Community.

Common nuisance. A nuisance is a “‘common nui-
sance” or a ‘“‘public nuisance”, the terms being synon-
ymous, where it affects the rights enjoyed by citizens as
part of the public, that is, the rights to which every
citizen is entitled. Dahlstrom v. Roosevelt Mills, Inc., 27
Conn.Sup. 355, 238 A.2d 431, 432. See also Nuisance.

Common pleas court. See Court of Common Pleas.

Common property. Property held by two or more per-
sons in common with each other; e.g. as tenants in
common. Portion of rented premises over which land-
lord retains control but which may be used by tenants
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such as hallways, stairways, etc.
property.

Common recovery. In conveyancing, a species of com-
mon assurance, or mode of conveying lands by matter of
record, formerly in frequent use in England. It was in
the nature and form of an action at law, carried regular-
ly through, and ending in a recovery of the lands against
the tenant of the freehold; which recovery, being a
supposed adjudication of the right, bound all persons,
and vested a free and absolute fee-simple in the recover-
er. 2 BlL.Comm. 357. Common recoveries were abol-
ished by the statutes 3 & 4 Wm. IV, c. 74.

Common right. Right derivative from common law.
Strother v. Lucas, 37 U.S. (12 Pet.) 410, 437, 9 L.Ed.
1137. Right peculiar to certain people is not a common
right. Perdue v. Zoning Bd. of Appeals of City of Nor-
walk, 118 Conn. 174, 171 A. 26, 28.

Commons. The class of subjects in Great Britain exclu-
sive of the royal family and the nobility. They are
represented in parliament by the house of commons.

Part of the demesne land of a manor (or land the
property of which was in the lord), which, being unculti-
vated, was termed the “lord’s waste,” and served for
public roads and for common of pasture to the lord and
his tenants. 2 BlL.Comm. 90.

Squares; pleasure grounds and spaces or open places
for public use or public recreation owned by towns or
cities—in modern usage usually called “parks.”

See also Community

Commons, House of. See House (House of Commons).

Common stock. Class of corporate stock which repre-
sents the residual ownership of the corporation. Hold-
ers of common stock have voting powers (to, for exam-
ple, select directors of corporation) and to participate in
the profits of the corporation by way of dividends (but
only after preferred stockholders have been paid their
dividends). Such stock is last to share in property of
corporation on dissolution (after demands of creditors
and senior security holders are satisfied).

Common tenancy. Type of tenancy in which tenants
hold property in common without right of survivorship.
May be holding of unequal shares among tenants. Such
tenancy is subject to partition. See also Tenancy.

Common thief. One who by practice and habit is a
thief. An adjudication of a person which may be made
after a person has been convicted more than once of
larceny. It generally carries an additional sentence
beyond that for larceny. Sometimes known as common
and notorious thief.

Common trust fund. One composed of funds contribut-
ed by estates, trusts and guardianships, maintained and
operated by a bank or trust company for exclusive use of
its own estates, trusts and guardianships, under permis-
sion of law of state in which it is located and according
to rules and regulations promulgated by Federal Re-
serve System. Mechanicks Nat. Bank of Concord v.
D’Amours, 100 N.H. 461, 129 A.2d 859, 862. Type of
trust fund in which funds of many persons are commin-
gled for purposes of economy of administration and
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counselling and in which a bank or other financial
institution is trustee; regulated almost entirely by stat-
ute. Several states have adopted the Uniform Common
Trust Fund Act.

Common wall. See Party wall.

Commonwealth. The public or common weal or wel-

fare. This cannot be regarded as a technical term of
public law, though often used in political science. It
generally designates, when so employed, a republican
frame of government,—one in which the welfare and
rights of the entire mass of people are the main consid-
eration, rather than the privileges of a class or the will
of a monarch; or it may designate the body of citizens
living under such a government.

Sometimes it may denote the corporate entity, or the
government, of a jural society (or state) possessing pow-
ers of self-government in respect of its immediate con-
cerns, but forming an integral part of a larger govern-
ment (or nation). In this latter sense, it is the official
title of several of the United States (as Pennsylvania,
Massachusetts, Virginia, and Kentucky), and would be
appropriate to them all. In the former sense, the word
was used to designate the English government during
the protectorate of Cromwell.

Any of the individual States of the United States and
the body of people constituting a state or politically
organized community, a body politic, hence, a state,
especially one constituted by a number of persons united
by compact or tacit agreement under one form of
government and system of laws. Detres v. Lions Bldg.
Corp.,, C.AIll, 234 F.2d 596, 600.

See Government; Nation; State.

Commonwealth court. In Pennsylvania, the Common-
wealth Court has original jurisdiction of all civil actions
or proceedings against Commonwealth or its officer (ex-
cept habeas corpus or postconviction relief not ancillary
to its appellate jurisdiction, and eminent domain); all
civil actions or proceedings by Commonwealth or any
officer, except eminent domain; and under numerous
specified regulatory acts. Its original jurisdiction is
exclusive, except in civil actions or proceedings brought
by Commonwealth or its officers, which is concurrent
with common pleas.

Commorancy /kémoransiy/. In English law, the dwell-
ing in any place as inhabitant; which consists in usually
lying there. 4 Bl.Comm. 273. In American law, it is
used to denote a mere temporary residence.

Commorant /kémosrant/. Staying or abiding; dwelling
temporarily in a place. One residing in a particular
town, city, or district.

Commorientes /komoriyéntiyz/. Several persons who
perish at the same time in consequence of the same
calamity. See Common (Common disaster).

Commorth, or comorth /kémorf/. A contribution
which has gathered at marriages, and when young
priests said or sung the first masses. Prohibited by 26
Hen. VIII, c. 6.
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Commote /kémat/. Half a cantred or hundred in Wales,
containing fifty villages. Also a great seignory or lord-
ship, and may include one or divers manors.

Commotion /kaméwshon/. A condition of turmoil, civil
unrest or insurrection. A civil commotion is an uprising
among a mass of people which occasions a serious and
prolonged disturbance and infraction of civil order not
attaining the status of war or an armed insurrection; it
is a wild and irregular action of many persons assem-
bled together.

Commune /ksmyuwn/, v. To talk; to communicate.

Commune /komyuwniy/, adj. Lat. See Communis.

Commune /kémyuwn/, n. A self-governing town or
village. Smallest administrative district of many Euro-
pean countries. The name given to the committee of
the people in the French revolution of 1793; and again,
in the revolutionary uprising of 1871, it signified the
attempt to establish absolute self-government in Paris,
or the mass of those concerned in the attempt. In old
French law, it signified any municipal corporation. And
in old English law, the commonalty or common people.

Small community of people, usually with common
interests, who own and share property in common.

Commune concilium /kamyawniy konsil(i)ysm/. The

King’s Council. See Privy council.

Commune concilium regni /komyawniy kansil(i)yom
régnay/. The common council of the realm. One of the
names of the English parliament. See Communitas regni
angliz.

Commune forum /komyGwniy férom/. The common
place of justice. The seat of the principal courts, espe-
cially those that are fixed.

Commune placitum /komyUwniy pl&sstom/. In old
English law, a common plea or civil action, such as an
action of debt.

Commune vinculum /kamyiwniy vigkyslom/. In old
English law, a common or mutual bond. Applied to the
common stock of consanguinity, and to the feodal bond
of fealty, as the common bond of union between lord and
tenant. 2 BlL.Comm. 250; 3 BlL.Comm. 230.

Communia /kamyawniys/. In old English law, common
things, res communes. Such as running water, the air,
the sea, and sea shores.

Communiz /kamyuwniyiy/. In feudal law on the conti-
nent of Europe, this name was given to towns enfran-
chised by the crown, about the twelfth century, and
formed into free corporations by grants called “charters
of community”.

Communia placita /kamyiwniys pl@sste/. In old Eng-
lish law, common pleas or actions; those between one
subject and another, as distinguished from pleas of the
crown.

Communia placita non tenenda in scaccario /ks-
myuwniys pl&ssto non tonénds in skokériyow/. An an-
cient writ directed to the treasurer and barons of the
exchequer, forbidding them to hold pleas between com-
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mon persons (i.e., not debtors to the king, who alone
originally sued and were sued there) in that court,
where neither of the parties belonged to the same.

Communibus annis /komyiwnsbss £nss/. In ordinary
years; on the annual average.

Communicate. To bestow, convey, make known, re-
count, impart; to give by way of information; to talk
over; to transmit information. See also Utter.

Communication. Information given; the sharing of
knowledge by one with another; conference; consulta-
tion or bargaining preparatory to making a contract.
Intercourse; connection. Act of or system of transmit-
ting information. A “communication” is ordinarily con-
sidered to be a deliberate interchange of thoughts or
opinions between two or more persons, as distinguished
from “res gestae” expressions which are spontaneously
or instinctively provoked, or made while under such
shock or excitement as to preclude the possibility of
design. Gulf Oil Corp. v. Harris, Okl., 425 P.2d 957, 962.

Confidential communications. These are certain classes
of communications, passing between persons who stand
in a confidential or fiduciary relation to each other (or
who, on account of their relative situation, are under a
special duty of secrecy and fidelity), which the law will
not permit to be divulged, or allow them to be inquired
into in a court of justice, for the sake of public policy
and the good order of society. Examples of such privi-
leged relations are those of husband and wife, doctor
and patient, and attorney and client. Such are privi-
leged at the option of the spouse-witness, patient-wit-
ness, client-witness. For purpose of rule that the attor-
ney-client privilege is limited to “communication” be-
tween the attorney and the client, “communication” is
not restricted to oral or written matters but extends to
information communicated by the client to the attorney
by other means. State v. Hardin, Mo.App., 558 S.W.2d
804, 807. Fed.Evid.R. 501. See Privileged communica-
tions.

Libel or slander. As an essential element of tort liabili-
ty for libel or slander, such communication (i.e. publica-
tion) may be either printed, written, oral, or conveyed by
means of gestures, or exhibition of a picture or statue.
See Libel; Publication; Slander.

Communi custodia /kamyawnay ksstowdiys/. In Eng-
lish law, an obsolete writ which anciently lay for the
lord, whose tenant, holding by knight’s service, died, and
left his eldest son under age, against a stranger that
entered the land, and obtained the ward of the body.

Communi dividundo /kamyuwnay divadéndow/. In the
civil law, an action which lies for those who have proper-
ty in common, to procure a division. It lies where
parties hold land in common but not in partnership.

Communio bonorum /komytwn(i)yow bsnorsm/. In
the civil law, a community of goods.

Communis /kamytwnss/, commune /kamyuwniy/, adj.
Lat. Common. See Commune.

Communis error facit jus /kamyawnas éhrar féysat j3s/.
Common error, repeated many times, makes law.
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Communism. A system of social organization in which

goods are held in common, the opposite of the system of
private property; communalism, any theory or system
of social organization involving common ownership of
agents of production of industry, the latter of which
theories is referred to in the popular use of the word
“communism” while the scientific usage sometimes con-
forms to the first alone and sometimes alternates be-
tween the first and second; also the principles and
theories of the Communist Party. A system by which
the state controls the means of production and the
distribution and consumption of industrial products.

Communis opinio /ksmyawnss apin(i)yow/. Common
opinion; general professional opinion. According to
Lord Coke (who places it on the footing of observance or
usage), common opinion is good authority in law.

Communis paries /komyGwnos périyiyz/. In the civil

law, a common or party wall.

Communis rixatrix /komyuwnss riksstroks/. In old
English law, a common scold (gqv.). 4 Bl.Comm. 168.

Communis scriptura /komyuwnoss skript(y)ars/. In old
English law, a common writing; a writing common to
both parties; a chirograph.

Communis stipes /komyuwns staypiyz/. A common

stock of descent; a common ancestor.

Communist. Member of the Communist party or move-
ment. Adherent or advocate of Communism.

Communitas regni anglie /komytwnostas régnay &ngli-
yiy/. The general assembly of the kingdom of England.
One of the ancient names of the English parliament. 1
Bl.Comm. 148. See also Commune concilium regni.

Community. Neighborhood; vicinity; synonymous with
locality. Conley v. Valley Motor Transit Co., C.C.A.
Ohio, 139 F.2d 692, 693. People who reside in a locality
in more or less proximity. A society or body of people
living in the same place, under the same laws and
regulations, who have common rights, privileges, or in-
terests. Sacred Heart Academy of Galveston v. Karsch,
173 Tenn. 618, 122 S.W.2d 416, 417. It connotes a
congeries of common interests arising from associations
—social, business, religious, governmental, scholastic,
recreational. Lukens Steel Co. v. Perkins, 70 App.D.C.
354, 107 F.2d 627, 631.

Community account. A bank account consisting of
separate and community funds commingled in such
manner that neither can be distinguished from the
other. Smith v. Buss, 135 Tex. 566, 144 S.W.2d 529, 532.

Community antenna television (CATV). System of
television reception in which signals from distant sta-
tions are picked up by large antenna and transmitted by
cable to individual paying customers.

Community debt. One chargeable to the community (of
husband and wife) rather than to either of the parties
individually.

Community house. A house occupied by two or more
persons or families. A tenement.
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Community lease. Exists where a number of lessors
owning interests in separate tracts execute a lease in
favor of a single lessee. Howell v. Union Producing Co.,
C.A.Tex., 392 F.2d 95.

Community of interest. Term as applied to relation of
joint adventure means interest common to both or all
parties, that is, mixture or identity of interest in ven-
ture wherein each and all are reciprocally concerned
and from which each and all derive material benefit and
sustain a mutual responsibility. Carboneau v. Peterson,
1 Wash.2d 347, 95 P.2d 1043, 1055. See Joint venture.

In class actions, this refers to whatever grievance
unites members of the class against the defendant but it
must predominate. Nebel v. City of Chicago, 53 Il
App.3d 890, 11 Ill.Dec. 620, 369 N.E.2d 74, 83.

In labor law, to determine the appropriate bargaining
unit, this term includes such factors as bargaining histo-
ry, operational integration, geographic proximity, com-
mon supervision, similarity in job function and degree of
employee interchange. N.L.R.B.v. G.H.R. Energy Corp.,
C.ALa, 707 F.2d 110, 114.

Community of profits. This term, as used in the defini-
tion of a partnership (to which a community of profits is
essential), means a proprietorship in them as distin-
guished from a personal claim upon the other associate
as much as in the other. Moore v. Williams, 26 Tex.Civ.
App. 142, 62 SW. 977.

Community property. Property owned in common by
husband and wife each having an undivided one-half
interest by reason of their marital status. The nine
states with community property systems are Louisiana,
Texas, New Mexico, Arizona, California, Washington,
Idaho, Nevada, and Wisconsin (with adoption of Uni-
form Marital Property Act). The rest of the states are
classified as common law jurisdictions. The difference
between common law and community property systems
centers around the property rights possessed by married
persons. In a common law system, each spouse owns
whatever he or she earns. Under a community property
system, one-half of the earnings of each spouse is con-
sidered owned by the other spouse.

Community service. A criminal sentence requiring
that the offender perform some specific service to the
community for some specified period of time.

Commutation /komystéyshon/. Alteration; change;
substitution; the act of substituting one thing for anoth-
er.

In criminal law, the change of a punishment to one
which is less severe; as from execution to life imprison-
ment. The President of the United States has the power
to grant reprieves and pardons for offenses against the
United States, except in cases of impeachment. U.S.
Constitution, Art. 2, Sec. 2, cl. 1. With respect to state
offenses, the governor of a state has the power to grant
commutations. Sherwood v. Murphy, 123 N.Y.S.2d 360.
Compare Amnesty; Pardon.

In commercial law, substituting one form of payment
for another.
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In civil law, the conversion of the right to receive a
variable or periodical payment into the right to receive
a fixed or gross payment; a substitution of one sort of
payment for another, or of money payment in lieu of a
performance of a compulsory duty or labor. Commuta-
tion may be effected by private agreement, but it is
usually done under a statute.

Commutation of taxes. Payment of a designated lump
sum (permanent or annual) for the privilege of exemp-
tion from taxes, or the settlement in advance of a
specific sum in lieu of an ad valorem tax.

Commutation of tithes. Signifies the conversion of
tithes into a fixed payment in money.

Commutation ticket. A railroad ticket giving the hold-
er the right to travel at a certain rate for a limited
number of trips (or for an unlimited number within a
certain period of time) for a less amount than would be
paid in the aggregate for so many separate trips.

Commutative contract. In civil law, one in which each
of the contracting parties gives and receives an equiva-
lent; e.g., the contract of sale. See Contract.

Commutative justice. See Justice.

Commuted value. The present value of a future inter-
est in property used in taxation and in evaluating dam-
ages. Present value of future payments when discount-
ed.

Comodato /komadatow/. In Spanish law, a contract by
which one person lends gratuitously to another some
object not consumable, to be restored to him in kind at a
given period; the same contract as commodatum (q.v.).

Compact, n. An agreement or contract between persons,
nations or states. Commonly applied to working agree-
ments between and among states concerning matters of
mutual concern. A contract between parties, which
creates obligations and rights capable of being enforced,
and contemplated as such between the parties, in their
distinct and independent characters. A mutual consent
of parties concerned respecting some property or right
that is the object of the stipulation, or something that is
to be done or forborne. See also Compact clause; Con-
federacy; Interstate compact; Treaty.

Compact, adj. Closely or firmly united or packed, as the
particles of solid bodies; firm; solid; dense, as a com-
pact texture in rocks; also, lying in a narrow compass or
arranged so as to economize space; having a small
surface or border in proportion to contents or bulk;
close, as a compact estate, or a compact order or forma-
tion of troops.

Compact clause. Art. I, Section 10, Cl. 3, of U.S. Consti-
tution provides: “No State shall, without the consent of
Congress, enter into any Agreement or Com-
pact with another State ”

Compact school district. One so closely united and so
nearly adjacent to the school building that all the stu-
dents residing in the district may conveniently travel
from their homes to the school building and return the
same day in a reasonable length of time and with a
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reasonable degree of comfort. People ex rel. Frailey v.
McNeely, 376 I1l. 64, 32 N.E.2d 608, 610.

Companage. All kinds of food, except bread and drink.

Companies Clauses Consolidation Act. An English
statute (8 Vict. c. 16), passed in 1845, which consolidated
the clauses of previous laws still remaining in force on
the subject of public companies. It is considered as
incorporated into all subsequent acts authorizing the
execution of undertakings of a public nature by compa-
nies, unless expressly excepted by such later acts. Its
purpose is declared by the preamble to be to avoid
repeating provisions as to the constitution and manage-
ment of the companies, and to secure greater uniformity
in such provisions. In England, companies are general-
ly governed by the Companies Act, 1985.

Companies court. Collective title of those judges of the
Chancery Division of the High Court with jurisdiction
over all matters pertaining to companies registered in
England. Companies Act, 1985, § 501.

Company. Union or association of persons for carrying
on a commercial or industrial enterprise; a partnership,
corporation, association, joint stock company.

Company town. A residential and commercial commu-
nity opened by a company for public use and operated
under color of state law. Illinois Migrant Council v.
Campbell Soup Co., C.A.Ill, 519 F.2d 391. Community
exists primarily because of company; with major part of
housing and stores owned by company.

Company union. Union whose membership is limited to
the employees of a single company. Union under com-
pany domination.

Joint stock company. An association of individuals for
purposes of profit, possessing a common capital contrib-
uted by the members composing it, such capital being
commonly divided into shares which each member pos-
sesses one or more, and which are transferable by the
owner. One having a joint stock or capital, which is
divided into numerous transferable shares, or consists of
transferable stock. A partnership whereof the capital is
divided, or agreed to be divided, into shares so as to be
transferable without the express consent of the co-part-
ners.

Limited company. A company in which the liability of
each shareholder is limited by the number of shares he
has taken, so that he cannot be called on to contribute
beyond the amount of his shares. In England, the
memorandum of association of such company may pro-
vide that the liability of the directors, manager, or
managing director thereof shall be unlimited.

Comparable accommodation. Within the rule that it
is the rent generally prevailing on the freeze date for
comparable accommodations in a defense-rental area
that determines rent that may be charged, two accom-
modations are “comparable” if they are sufficiently sim-
ilar to be regarded by an expert as of substantially equal
rental value or if they are sufficiently similar so that an
expert taking as a standard the rent prevailing for one
and making allowances for such differences as would be
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reflected in rental value would be able to determine the
appropriate corresponding rent for the other. Sirianni
v. Bowles, Em.App., 148 F.2d 343, 344.

Comparables. Properties used as comparisons to deter-
mine value of a specific property.

Comparable sales. As evidence of market value of
condemned property, sales from a willing seller to a
willing buyer of similar property in the vicinity or at
about the same time as the taking. U.S. v. 3390 Acres
of Land, Situated in Bexar County, C.A.Tex., 709 F.2d
1012, 1013.

Comparable worth. Term used to describe a class of
wage discrimination claims based on the employer’s use
of different criteria in establishing the wage rates for
male- and female-dominated jobs. Several states have
enacted laws establishing comparable worth policies and
processes for implementing pay adjustments for state
employees.

Comparatio literarum /kompsréysh(iy)ow lidsréram/.
In the civil law, comparison of writings, or handwrit-
ings. A mode of proof allowed in certain cases.

Comparative. Proceeding by the method of comparison;
founded on comparison; estimated by comparison.

Comparative interpretation. That method of interpre-
tation which seeks to arrive at the meaning of a statute
or other writing by comparing its several parts and also
by comparing it as a whole with other like documents
proceeding from the same source and referring to the
same general subject.

Comparative jurisprudence. The study of the princi-
ples of legal science by the comparison of various sys-
tems of law.

Comparative negligence. Under comparative negli-
gence statutes or doctrines, negligence is measured in
terms of percentage, and any damages allowed shall be
diminished in proportion to amount of negligence attrib-
utable to the person for whose injury, damage or death
recovery is sought. Many states have replaced contrib-
utory negligence acts or doctrines with comparative
negligence. Where negligence by both parties is concur-
rent and contributes to injury, recovery is not barred
under such doctrine, but plaintiff’s damages are dimin-
ished proportionately, provided his fault is less than
defendant’s, and that, by exercise of ordinary care, he
could not have avoided consequences of defendant’s neg-
ligence after it was or should have been apparent.

Comparative rectitude. Doctrine wherein relief by di-
vorce is granted to the party least in fault when both
have shown grounds for divorce. Weber v. Weber, 256
Ark. 549, 508 S.W.2d 725, 729.

Comparative stylistics. An evidential technique focus-
ing on nonidentity of typist of questioned writings.
Matter-of-fact solutions are premised on comparisons of
the numerous stylistic alternatives in grammar and
format, and the individualized habits and routine prac-
tices inherent in the repetitive reduction of like writings
to paper, with emphasis on typewritings. In re Ciaffo-
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ni’s Estate, 498 Pa. 267, 446 A.2d 225, cert.den. Cowden
v. Ciaffoni, 103 S.Ct. 447. See Fed. and Uniform Rules
of Evid. 406 and 901. See also Comparative interpreta-
tion; Comparison of handwriting; Forensic linguistics.

Comparison of handwriting. A comparison by the
juxtaposition of two writings, in order, by such compari-
son, to ascertain whether both were written by the same
person.

A method of proof resorted to where the genuineness
of a written document is disputed; it consists in compar-
ing the handwriting of the disputed paper with that of
another instrument which is proved or admitted to be in
the writing of the party sought to be charged, in order to
infer, from their identity or similarity in this respect,
that they are the work of the same hand. Expert
testimony with respect to such proof is permitted by
Fed.Evid. Rule 702, and non-expert testimony is gov-
erned by Rule 901.

See also Comparative stylistics.

Compascuum /kompa@skyuwsm/. Belonging to commo-
nage Jus compascuum, the right of common pasture.

Compassing. Imagining or contriving, or plotting. In
English law, “compassing the king’s death” is treason.
4 Bl.Comm. 76.

Compaternitas /kompotdrnotas/. In the canon law, a
kind of spiritual relationship contracted by baptism.

Compaternity. Spiritual affinity, contracted by sponsor-
ship in baptism.

Compatibility. As applied to offices, such relation and
consistency between the duties of two offices that they
may be held and filled by one person. Harmonious
relationship as between husband and wife.

Compel. To urge forcefully; under extreme pressure.
Word “compel” as used in constitutional right to be free
from being compelled in a criminal case to be a witness
against one’s self means to be subjected to some coer-
cion, fear, terror, inducement, trickery or threat—either
physically or psychologically, blatantly or subtly; the
hallmark of compulsion is the presence of some opera-
tive force producing an involuntary response. U. S. v.
Escandar, C.A.Fla., 465 F.2d 438, 442.

Compellativus /kompélstayvas/.
cuser.

An adversary or ac-

Compelling state interest. One which the state is
forced or obliged to protect. Coleman v. Coleman, 32
Ohio St.2d 155, 291 N.E2d 530, 534. Term used to
uphold state action in the face of attack grounded on
Equal Protection or First Amendment rights because of
serious need for such state action. Also employed to
justify state action under police power of state. Print-
ing Industries of Gulf Coast v. Hill, 382 F.Supp. 801
(D.C.Tex.).

Compensable. Entitled to compensation.
Compensable injury.

See, eg.,

Compensable death. Within worker’s compensation
acts is one which results to employee from injury by
accident arising out of and in course of employment.
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Compensable injury. Such injury within workers’ com-
pensation act is one caused by an accident arising out of
and in the course of the employment and for which the
injured employee is entitled to receive compensation
under such law. Seymour v. Journal-Star Printing Co.,
174 Neb. 150, 116 N.W.2d 297, 299. See Workers’ Com-
pensation Acts.

Compensacion /kompensas(i)yown/. In Spanish law,
compensation; set-off. The extinction of a debt by an-
other debt of equal dignity between persons who have
mutual claims on each other.

Compensate. To make equivalent return to, to recom-
pense, or to pay. Hunt v. Hospital Service Plan of N.J.,
59 N.J.Super. 219, 157 A.2d 575, 577. See Compensa-
tion.

Compensating balance. The balance a borrower from a
bank is required to keep on deposit as a condition of the
loan or for continuing line of credit.

Compensating tax. See Use tax.

Compensatio /komponséysh(iyow/. Lat. In the civil
law, compensation, or set-off. A proceeding resembling
a set-off in the common law, being a claim on the part of
the defendant to have an amount due to him from the
plaintiff deducted from his demand. 3 Bl.Comm. 305.

Compensatio criminis /kompsnséysh(iy)ow krimonas/.
(Set-off of crime or guilt). The compensation or set-off of
one crime against another; the plea or defense of re-
crimination in a suit for a divorce; that is, that the
complainant is guilty of the same kind of offense with
which the respondent is charged.

Compensation. Indemnification; payment of damages;
making amends; making whole; giving an equivalent or
substitute of equal value. That which is necessary to
restore an injured party to his former position. Remu-
neration for services rendered, whether in salary, fees,
or commissions. Consideration or price of a privilege
purchased.

Equivalent in money for a loss sustained; equivalent
given for property taken or for an injury done to anoth-
er; giving back an equivalent in either money which is
but the measure of value, or in actual value otherwise
conferred; recompense in value; recompense or reward
for some loss, injury, or service, especially when it is
given by statute; remuneration for the injury directly
and proximately caused by a breach of contract or duty;
remuneration or satisfaction for injury or damage of
every description (including medical expenses). An act
which a court orders to be done, or money which a court
or other tribunal orders to be paid, by a person whose
acts or omissions have caused loss or injury to another,
in order that thereby the person damnified may receive
equal value for his loss, or be made whole in respect of
his injury. Hughson Condensed Milk Co. v. State Board
of Equalization, 23 Cal.App.2d 281, 73 P.2d 290, 292.
See also Damages.

See also Accrued compensation; Commission; Daily
rate of pay; Deferred compensation; Fee; Golden para-
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chute; Incentive pay plans; Profit-sharing plan; Salary;
Unreasonable compensation; Wages.

Eminent domain. Payment to owners of lands taken or
injured by the exercise of the power of eminent domain.
See Just compensation.

Unemployment and workers’ compensation. Payments
to an unemployed or injured worker or his dependents.
See Workers’ Compensation Acts.

Compensation period. Period fixed by unemployment
or worker’s compensation statutes during which unem-
ployed or injured worker is to receive compensation.

Compensatory damages. See Damages.

Comperendinatio /kompoaréndanéysh(iy)ow/. In the Ro-
man law, the adjournment of a cause, in order to hear
the parties or their advocates a second time; a second
hearing of the parties to a cause.

Compertorium /kompsrtériysm/. In the civil law, a
judicial inquest made by delegates or commissioners to
find out and relate the truth of a cause.

Comperuit ad diem /kompéruwst &d daysm/. A plea in
bar of an action of a debt on a bail bond that the
defendant appeared at the day required.

Compete. To contend emulously; to strive for the posi-
tion, reward, profit, goal, etc, for which another is
striving. To contend in rivalry. See Competition.

Competency. In the law of evidence, the presence of
those characteristics, or the absence of those disabilities,
which render a witness legally fit and qualified to give
testimony in a court of justice; applied, in the same
sense, to documents or other written evidence. Evi-
dence which is admissible as being able to assist the
trier of fact (i.e. jury) in determining questions of fact,
though it may not be believed. Competency differs from
credibility. The former is a question which arises before
considering the evidence given by the witness; the latter
concerns the degree of credit to be given to his testimo-
ny. The former denotes the personal qualification of
the witness; the latter his veracity. A witness may be
competent, and yet give incredible testimony; he may be
incompetent, and yet his evidence, if received, be per-
fectly credible. Competency is for the court; credibility
for the jury. .Yet in some cases the term ‘‘credible” is
used as an equivalent for “competent”. In law of con-
tracts, of legal age without mental disability or incapaci-
ty. See also Ability; Authority; Capacity; Competent;
Competent evidence; Competent witness; Duly qualified;
Incompetency; Power; Qualified.

Competency proceedings. Hearings conducted to de-
termine a person’s mental capacity. Such may be held
within criminal context to determine competency to
stand trial, or to be sentenced, or to determine whether
at time of offense the accused was legally sane. See eg.
18 U.S.C.A. §§ 4241 et seq. Such may also be held in
civil context to determine whether person should be
committed for treatment.

Competency to stand trial. A person lacks competency
to stand trial if he or she lacks capacity to understand
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the nature and object of the proceedings, to consult with
counsel, and to assist in preparing his or her defense.
Drope v. Missouri, 420 U.S. 162, 95 S.Ct. 896, 43 L.Ed.2d
103. To be “competent to stand trial” a defendant must
have, at time of trial, sufficient present ability to consult
with his or her lawyer with a reasonable degree of
understanding and a rational as well as factual under-
standing of the proceedings against him or her. US. v.
Taylor, C.A.Va., 437 F.2d 371, 375. Due process prohib-
its the government from prosecuting a defendant who is
legally incompetent to stand trial. Drope v. Missouri,
420 US. 162, 95 S.Ct. 896, 43 L.Ed.2d 103; Pate v.
Robinson, 383 U.S. 375, 385, 86 S.Ct. 836, 15 L.Ed.2d
815. The issue of competency is collateral to the issue of
guilt. Dusky v. United States, 362 U.S. 402, 80 S.Ct.
788, 4 L.Ed.2d 824. See Insanity.

Competent. Duly qualified; answering all require-
ments; having sufficient capacity, ability or authority;
possessing the requisite physical, mental, natural or
legal qualifications; able; adequate; suitable; sufficient;
capable; legally fit. A testator may be said to be
“competent” if he or she understands (1) the general
nature and extent of his property; (2) his relationship to
the people named in the will and to any people he
disinherits; (3) what a will is; and (4) the transaction of
simple business affairs. See also Capacity; Competency;
Incompetency. ’

Competent authority. As applied to courts and public
officers, this term imports jurisdiction and due legal
authority to deal with the particular matter in question.

Competent court. A court, either civil or criminal,
having lawful jurisdiction.

Competent evidence. That which the very nature of

the thing to be proven requires, as, the production of a
writing where its contents are the subject of inquiry.
Also, generally, admissible (i.e. relevant and material) as
opposed to “incompetent” or “inadmissible” evidence.
Frick v. State, Okl.Cr., 509 P2d 135, 136. See also
Competency; Evidence; Relevant evidence.

Competent witness. One who is legally qualified to be
heard to testify in a cause. A witness may not testify to
a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowl-
edge of the matter. Fed.Evid.R. 602.

As used in statutes relating to the execution of wills,
the term means a person who, at the time of making the
attestation, could legally testify in court to the facts
which he attests by subscribing his name to the will.
See also Competency.

Competition. Contest between two rivals. The effort of
two or more parties, acting independently, to secure the
business of a third party by the offer of the most
favorable terms; also the relations between different
buyers or different sellers which result from this effort.
Ingram Corp. v. Circle, Inc,, La.App., 188 So.2d 96, 98.
It is the struggle between rivals for the same trade at
the same time; the act of seeking or endeavoring to gain
what another is endeavoring to gain at the same time.
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The term implies the idea of endeavoring by two or
more to obtain the same object or result. See also
Compete.

Unfair competition in trade. See Combination in restraint
of trade; Price-fixing; Sherman Antitrust Act; Unfair com-
petition.

Competitive bidding. Such bidding generally encom-
passes the submission of bids to complete a project and
an award of the contract to the responsible bidder best
able to complete the project in a manner which is
financially most advantageous to community. Marriott
Corp. v. Metropolitan Dade County, Fla.App., 383 So.2d
662, 665.

Competitive civil service examination. Examination
which conforms to measures or standards which are
sufficiently objective to be capable of being challenged
and reviewed by other examiners of equal ability and
experience. Such exam may be open in which case all
may take it or may be promotional in which case only
those in service may compete against others in service.

Competitive traffic. Traffic which, as to any one carri-
er, originates at a point served also by another carrier,
which other carrier handles the traffic at equal line-
haul rates from origin to destination.

Competitors. Persons endeavoring to do the same thing
and each offering to perform the act, furnish the mer-
chandise, or render the service better or cheaper than
his rival.

Compilation /kompsléyshon/. A bringing together of
preexisting statutes in the form in which they were
enacted, with the removal of sections which have been
repealed and the substitution of amendments in an
arrangement designed to facilitate their use. A literary
production composed of the works or selected extracts of
others and arranged in methodical manner. Compare
Code; Codification. See also Compiled statutes; Revised
statutes.

In accounting, a term used in connection with the
presentation of financial statements when the account-
ant has accumulated or compiled the financial informa-
tion of an entity and does not give assurance that the
financial statements are presented in conformity with
generally accepted accounting principles. The account-
ant’s responsibility in a compiled set of financial state-
ments is limited to reviewing the statements for obvious
errors.

In copyright law, a “compilation” is a work formed by
the collection and assembling of preexisting materials or
of data that are selected, coordinated, or arranged in
such a way that the resulting work as a whole consti-
tutes an original work of authorship. The term “compi-
lation” includes collective works. Copyright Act, 17
U.S.C.A. § 101. See also Collective work.

Compile. See Compilation.

Compiled statutes. A collection of the statutes existing
and in force in a given state, with all laws and parts of
laws relating to each subject-matter being brought to-
gether under one head and the whole arranged system-
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atically, either under an alphabetical arrangement or
some other plan of classification. Compare Code; Cod-
ification. See also Compilation; Revised statutes.

Complainant. One who applies to the courts for legal
redress by filing complaint (i.e. plaintiff). Also, one who
instigates prosecution or who prefers accusation against
suspected person.

Complaint. The original or initial pleading by which an
action is commenced under codes or Rules of Civil Proce-
dure. E.g FedR. Civil P. 3. The pleading which sets
forth a claim for relief. Such complaint (whether it be
the original claim, counterclaim, cross-claim, or third-
party claim) shall contain: (1) a short and plain state-
ment of the grounds upon which the court’s jurisdiction
depends, unless the court already has jurisdiction and
the claim needs no new grounds of jurisdiction to sup-
port it, (2) a short and plain statement of the claim
showing that the pleader is entitled to relief, and (3) a
demand for judgment for the relief to which he deems
himself entitled. Relief in the alternative or of several
different types may be demanded. Fed.R. Civil P. 8(a).
The complaint, together with the summons, is required
to be served on the defendant. Rule 4. See also Counter-
claim; Cross-claim; Supplemental complaint; Third party
complaint.

In criminal law, a charge, preferred before a magis-
trate having jurisdiction, that a person named (or an
unknown person) has committed a specified offense,
with an offer to prove the fact, to the end that a
prosecution may be instituted. The complaint can be
“taken out” by the victim, the police officer, the district
attorney, or other interested party. Although the com-
plaint charges an offense, an indictment or information
may be the formal charging document. The complaint
is a written statement of the essential facts constituting
the offense charged. In the federal courts, it is to be
made upon oath before a magistrate. Fed.R.Crim.P. 3.
If it appears from the complaint that probable cause
exists that the person named in the complaint commit-
ted the alleged crime, a warrant (q.v.) for his arrest will
be issued. Fed.R.Crim.P. 4.

Complete, v. To finish; accomplish that which one
starts out to do.

Complete, adj. Full; entire; including every item or
element of the thing spoken of, without omissions or
deficiencies; as, a “complete” copy, record, schedule, or
transcript.

Perfect; consummate; not lacking in any element or
particular; as in the case of a “complete legal title” to
land, which includes the possession, the right of posses-
sion, and the right of property (ie. fee simple title).
Versailles Tp. v. Ulm, 152 Pa.Super. 384, 33 A.2d 265,
2617.

Completed. Finished; nothing substantial remaining to
be done; state of a thing that has been created, erected,
constructed or done substantially according to contract.

Completed contract method. A method used in ac-
counting to report profit or loss on long term contracts
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in the year the contract is complete, except that losses
must be recognized in the year incurred. This method
differs from the percent of completion method where
revenues and expenses are recorded over the life of the
contract in accordance with the level of progress. The
completed contract method is not allowed for tax pur-
poses for long term contracts entered into after Febru-
ary 28, 1986. The acceptable methods for contracts
entered into after February 28, 1986 include; percent of
completion and percent of completion—capitalized cost
method which combines the elements of the completed
contract and percent of completion methods. See also
Percentage of completion method.

Complete determination of cause. Determination of
every issue so as to render decree or judgment res
judicata.

Complete in itself. In reference to a legislative act,
means covering entire subject; not amendatory.

Completeness rule. Rule of evidence which permits
further use of a document to explain portion of doc-
ument already in evidence. Camps v. N. Y. City Transit
Authority, C.A.N.Y,, 261 F.2d 320. See also Open (Open
the door).

Complete operation rule. This doctrine holds that an
unloading clause in insurance policy covers the entire
process involved in the moving of goods from the mo-
ment the goods are in the insured’s possession and until
they are given, at the place of destination, to the party
to whom delivery is to be made. Aetna Cas. & Sur. Co.
v. State Farm Mut. Auto. Ins. Co, D.C.App., 380 A.2d
1385, 1387.

Complete payment. On a contract, the final payment.

Completion. The finishing or accomplishing in full of
something theretofore begun. See also Substantial per-
formance doctrine.

Completion bond. See Bond; Performance bond.

Complex trust. A trust with elaborate provisions as
distinguished from a simple trust. May refer to trust in
which trustees have complete discretion as to accumu-
lating or distributing trust income, i.e. trustee need not
distribute income annually, or make distributions other
than from income. Hay v. U. S, D.C.Tex., 263 F.Supp.
813. See also Trust.

Compliance. Submission; obedience; conformance.

Complicated. Consisting of many parts or particulars
not easily severable in thought; hard to understand or
explain; involved, intricate, confused.

Complice. One who is united with others in an ill
design; an associate, confederate, accomplice, or accesso-
ry (g.v.). See also Conspiracy.

Complicity /komplisstiy/. A state of being an accom-
plice; participation in guilt. State v. Scheuering, 226
La. 660, 76 So.2d 921, 924. Involvement in crime as
principal or as accessory before fact. May also refer to
activities of conspirators. See Accomplice; Conspiracy.
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Comply. To yield; to accommodate, or to adapt oneself
to; to act in accordance with; to accept.

Composed of. Formed of; consisting of.

Composite work. Within Copyright Act means work to

which a number of authors have contributed distin-
guishable parts. Works containing distinguishable
parts which are separately copyrightable. Markham v.
AE. Borden Co, C.AMass., 206 F2d 199, 201. See
Copyright Act § 101, 103 (17 U.S.C.A.). See also Collec-
tive work; Compilation.

Compositio mensurarum /kompszish(iy)ow men-
sharérom/. The ordinance of measures. The title of an
ancient ordinance, not printed, mentioned in the statute
23 Hen. VIII, c. 4; establishing a standard of measures.
1 Bl.Comm. 275.

Composition deed. An agreement embodying the terms
of a composition between a debtor and his creditors.

Composition of matter. In patent law, a substance
composed of two or more different substances, without
regard to form. A mixture or chemical combination of
materials.

Composition of tithes, or real composition. This
arises in English ecclesiastical law, when an agreement
is made between the owner of lands and the incumbent
of a benefice, with the consent of the ordinary and the
patron, that the lands shall, for the future, be dis-
charged from payment of tithes, by reason of some land
or other real recompense given in lieu and satisfaction
thereof. 2 Bl.Comm. 28.

Composition with creditors. An agreement, made
upon a sufficient consideration, between an insolvent or
embarrassed debtor and his creditors, whereby the lat-
ter, for the sake of immediate or sooner payment, agree
to accept a payment less than the whole amount of their
claims, to be distributed pro rata, in discharge and
satisfaction of the whole. It constitutes an agreement
not only between the debtor and his creditors but also
one between the creditors themselves that each shall
accept the lesser sums from the assets of the embar-
rassed debtor. Under the former Bankruptcy Act, if
such a composition agreement expressly or secretly fa-
vored certain creditors, it was considered a preferential
transfer and, as such, treated as an “act of bankruptcy.”
See Act of bankruptcy. Such arrangements are generally
provided for under the federal Bankruptcy Code. See
Bankruptcy proceedings (Business reorganizations; Wage
earner’s plan).

“Composition” should be distinguished from “accord.”
The latter properly denotes an arrangement between a
debtor and a single creditor for a discharge of the
obligation by a part payment or on different terms. The
former designates an arrangement between a debtor and
the whole body of his creditors (or at least a considerable
proportion of them) for the liquidation of their claims by
the dividend offered.

See also Arrangement with creditors; Assignment (As-
signment for benefit of creditors).
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Compositio ulnarum et perticarum /kompazish(iy)ow
alnéram ot pirtokérom/. The statute of ells and perch-
es. The title of an English statute establishing a stan-
dard of measures. 1 Bl.Comm. 275.

Compos mentis /kémpss méntss/. Sound of mind.
Having use and control of one’s mental faculties.

Compos sui /kéompss s(y)away/. Having the use of one’s
limbs, or the power of bodily motion. Si fuit ita compos
sui quod itinerare potuit de loco in locum, if he had so
far the use of his limbs as to be able to travel from place
to place.

Compotarius /kompstériyss/.
party accounting.

In old English law, a

Compound, v. To compromise; to effect a composition
with a creditor; to obtain discharge from a debt by the
payment of a smaller sum. To put together as elements,
ingredients, or parts, to form a whole; to combine, to
unite. To form or make up as a composite product by
combining different elements, ingredients, or parts, as to
combine a medicine. See Compounding crime.

Compound, n. A combination of two or more elements
or things by means of human agency; an artificial or
synthetic product.

Compounder. In Louisiana, the maker of a composition,
generally called the “amicable compounder.”

Compounding a felony. See Compounding crime.

Compounding crime. Compounding crime consists of
the receipt of some property or other consideration in
return for an agreement not to prosecute or inform on
one who has committed a crime. There are three ele-
ments to this offense at common law, and under the
typical compounding statute: (1) the agreement not to
prosecute; (2) knowledge of the actual commission of a
crime; and (3) the receipt of some consideration.

The offense committed by a person who, having been
directly injured by a felony, agrees with the criminal
that he will not prosecute him, on condition of the
latter’s making reparation, or on receipt of a reward or
bribe not to prosecute.

The offense of taking a reward for forbearing to prose-
cute a felony; as where a party robbed takes his goods
again, or other amends, upon an agreement not to
prosecute.

See Conceal; Misprision of felony; Receiving stolen
goods or property; Withholding of evidence.

Compound interest. Interest that is paid not only on
the principal, but also on any interest earned but not
withdrawn during earlier periods. Interest upon inter-
est; i.e., when the interest of a sum of money is added to
the principal, and then bears interest, which thus be-
comes a sort of secondary principal.

Compound larceny. See Compounding crime; Larceny.

Compra y venta /kémprs iy vénta/.
purchase and sale.

In Spanish law,

Comprehensive zoning plan. A general plan to control
and direct the use and development of property in a
municipality or in a large part thereof by dividing it into
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districts according to the present and potential use of
the properties. Damick v. Planning and Zoning Com-
mission of Town of Southington, 158 Conn. 78, 256 A.2d
428. See also Planned unit development (PUD).

Compremesso /kompremésow/. In Italian law, the in-
strument whereby parties agree to submit to arbitration
a dispute between them. The equivalent of “compromis-
sum” under the Roman Law, the principles of which
have been carried into the common law and are to be
found in agreements of accord and satisfaction and
compromise and settlement.

Comprint. A surreptitious printing of another book-sell-
er’s copy of a work, to make gain thereby, which was
contrary to common law, and is illegal. See Infringe-
ment.

Comprise. To comprehend; include; contain; embrace;
cover.

Comprivigni /kompravignay/. In the civil law, children
by a former marriage, (individually called “privigni,” or
“privignz”’) considered relatively to each other. Thus,
the son of a husband by a former wife, and the daughter
of a wife by a former husband, are the comprivigni of
each other.

Compromise and settlement. Settlement of a disputed
claim by mutual concession to avoid a lawsuit. Newsom
v. Miller, 42 Wash2d 727, 258 P.2d 812, 814. An
arrangement arrived at, either in court or out of court,
for settling a dispute upon what appears to the parties
to be equitable terms, having regard to the uncertainty
they are in regarding the facts or the law and the facts
together. An agreement or arrangement by which, in
consideration of mutual concessions, a controversy is
terminated. Putnam v. Otsego Mut. Fire Ins. Co., 41
A.D.2d 981, 343 N.Y.S.2d 736, 738. See Alternative dis-
pute resolution; Arbitration; Mediation; Settlement.

Offer of compromise. See Offer, n.

Compromise verdict. One which is reached only by the
surrender of conscientious convictions on one material
issue by some jurors in return for a relinquishment of
matters in their like settled opinion on another issue,
and the result is one which does not hold the approval of
the entire panel. See also Allen charge; Verdict.

Compromissarii sunt judices /kompramssériyay s3nt
jawdosiyz/. Arbitrators are judges.

Compromissarius /kompramassériyss/. In the civil law,
an arbitrator.

Compromissum /kompramisam/. A submission to arbi-
tration.

Compromissum ad similitudinem judiciorum redigi-
tur /kompromisom @d simslstyiwdsnam jodishiyoram
radijatar/. A compromise is brought into affinity with
judgments.

Compte arrété /kom(p)t areytéy/. Fr. An account stat-
ed in writing, and acknowledged to be correct on its face
by the party against whom it is stated.

COMPULSORY DISCLOSURE

Comptroller /kéom(p)trowlor/ksntréwlor/kéntr®/. A
public officer of a state or municipal corporation, or an
officer of a business, charged with certain duties in
relation to the fiscal affairs of the same, principally to
examine and audit the accounts, to keep records, and
report the financial situation from time to time. There
are also officers bearing this name in the Treasury
Department of the United States.

Comptroller General. Government official (head of G.
A. 0.) whose main function is to audit governmental
agencies.

Comptroller of Currency. The Office of the Comptrol-
ler of the Currency was created by act of Congress
approved February 25, 1863 (12 Stat. 665), as an integral
part of the national banking system. The Comptroller,
as the administrator of national banks, is responsible for
the execution of laws relating to national banks and
promulgates rules and regulations governing the opera-
tions of national and District of Columbia banks. Ap-
proval of the Comptroller is required for the organiza-
tion of new national banks, conversion of State-char-
tered banks into national banks, consolidations or merg-
ers of banks where the surviving institution is a nation-
al bank, and the establishment of branches by national
banks. :

Compulsa /komp3lss/.
testimonio.

A judicially attested copy of a

Compulsion. Constraint; objective necessity; duress.
Forcible inducement to the commission of an act. The
act of compelling or the state of being compelled; the
act of driving or urging by force or by physical or moral
constraint; subjection to force. The compulsion which
will excuse a criminal act must be present, imminent
and impending and of such a nature as to induce a
well-grounded apprehension of death or serious bodily
harm. To constitute “compulsion” or “coercion” render-
ing payment involuntary, there must be some actual or
threatened exercise of power possessed, or supposedly
possessed, by payee over payer’s person or property,
from which payer has no means of immediate relief
except by advancing money. See Coercion; Duress.

Compulsory, n. In ecclesiastical procedure, a compulso-
ry is a kind of writ to compel the attendance of a
witness, to undergo examination.

Compulsory, adj. Involuntary; forced; coerced by legal
process or by force of statute.

Compulsory arbitration. See Arbitration.

Compulsory attendance. Refers to legal obligation to
attend; e.g. school attendance is compulsory up to cer-
tain age.

Compulsory counterclaim. See Counterclaim.

Compulsory disclosure. Term with variety of mean-
ings; may refer to court order compelling disclosure of
matters within scope of discovery rules (see Fed.R. Civil
P. 26, 37, 45; Fed.R.Crim.P. 16, 17). May also refer to
obligation of public officers or candidates for public
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office to reveal assets and income from private sources.
See also Subpoena.

Compulsory insurance. Motor vehicle liability cover-
age which is required in most states as a condition to
registration of such vehicle.

Compulsory license. Licenses created under the Copy-
right Act to allow certain parties to make certain uses of
copyrighted material without the explicit permission of
the copyright owner, on payment of a specified royalty.
See eg. 17 US.C.A. § 115.

Compulsory nonsuit.
Nonsuit.

An involuntary nonsuit. See

Compulsory payment. One not made voluntarily, but
exacted by duress, threats, the enforcement of legal
process, or unconscionably taking advantage of another.
May also refer to legal obligations, such as payment of
taxes or support; or to creditor remedies such as gar-
nishment or attachment.

Compulsory process. Process to compel the attendance
in court of a person wanted there as a witness or
otherwise; including not only the ordinary subpoena,
but also a warrant of arrest or attachment if needed. A
defendant’s right, guaranteed by the federal Constitu-
tion, to compel the attendance of witnesses at trial and
elicit testimony on behalf of the defense. State v. Fort,
197 N.J.Super. 113, 484 A.2d 323, 324. See e.g. Fed.R.
Civil P. 45.

The 6th Amend., U.S.Const., provides that the accused
shall have the right to “have compulsory process for
obtaining witnesses in his favor”.

See Bench warrant; Subpoena.

Compulsory removal. A term of art in admiralty law
referring to a situation in which a hull has been aban-
doned by the owner and the hull underwriter, pursuant
to government order, must be removed from navigable
waters; under those circumstances the protection and
indemnity underwriter, absorbing costs which no one
else remains liable to pay, must remove the wreck or
reimburse the government for removal. Seabord Ship-
ping Corp. v. Jocharanne Tugboat Corp., C.A.N.Y., 461
F.2d 500, 504.

Compulsory sale or purchase. Term used to character-
ize the transfer of title to property under the exercise of
the power of eminent domain, or by reason of judicial
sale for nonpayment of taxes, or the like.

Compulsory self-incrimination. Any form of coercion,
physical or psychological, which renders a confession of
crime or an admission involuntary, is in violation of the
5th Amend., U.S.Const. and due process clause of 14th
Amend. Such practices contravene the very basis of our
criminal jurisprudence which is accusatorial not inquisi-
torial. Rogers v. Richmond, 365 U.S. 534, 81 S.Ct. 735, 5
L.Ed.2d 760. See Confession; Interrogation.

Compurgation. A method of trial used before the thir-
teenth century whereby a person charged with a crime
could be absolved by swearing to innocence and produc-
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ing a number of other persons willing to swear that they
believed the accused’s declaration of innocence.

Compurgator /koémpargeytor/. One of several neigh-
bors of a person accused of a crime, or charged as a
defendant in a civil action, who appeared and swore that
they believed him on his oath. 3 BL.Comm. 341. See
Wager of law.

Computation. The act of computing, numbering, reck-
oning, or estimating. The account or estimation of time
by rule of law, as distinguished from any arbitrary
construction of the parties.

Computation of time. For the purpose of calculating
time under the Rules of Civil Procedure, the day of the
act or event from which the designated period of time
begins to run shall not be included. The last day of the
period so computed shall be included, unless it is a
Saturday, a Sunday, or a legal holiday, or, when the act
to be done is the filing of some paper in court, a day on
which weather or other conditions have made the office
of the clerk of the district court inaccessible, in which
event the period runs until the end of the next day
which is not one of the aforementioned days. Fed.R.
Civ.P. 6(a); Fed.R.Crim.P. 45.

Computo /kompyuwtow/. Lat. To compute, reckon, or
account. Used in the phrases insimul computassent,
“they reckoned together,” (see Insimul); plene computav-
it, “he has fully accounted,” (see Plene); quod com putet,
“that he account,” (see Quod computet).

Computus /kémpyasdas/. A writ to compel a guardian,
bailiff, receiver, or accountant to yield up his accounts.
It is founded on the statute Westm. 2, c. 12.

Comte /kownt/. Fr. A count or earl. In the ancient
French law, the comte was an officer having jurisdiction
over a particular district or territory, with functions
partly military and partly judicial.

Con. Adj. A slang or cant abbreviation for confidence,
as a con man or a con game.

Con. Prep. With.
Con-. A prefix meaning with, together.

Conatus quid sit, non definitur in jure /ksnéytss kwid
sit non défonayter in juriy/. What an attempt is, is not
defined in law.

Con buena fe /kon bwéyns féy/. In Spanish law, with
(or in) good faith.

Conceal. To hide, secrete, or withhold from the knowl-
edge of others. To withhold from utterance or declara-
tion. To cover or keep from sight. To hide or withdraw
from observation, or prevent discovery of. People v.
Eddington, 201 Cal.App.2d 574, 20 Cal.Rptr. 122, 124.
See Concealment.

See Compounding crime; Harbor; Misprision of felony;
Withholding of evidence.

Accessory after the fact. A person who conceals the
principal felon or the accessory before the fact is an
accessory after the fact if he knows of the felony and of
the identity of the felon. See 18 U.S.C.A. § 3. See also
Accessory.
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Concealers /konsiylorz/. In old English law, such as
find out concealed lands; that is, lands privily kept from
the king by common persons having nothing to show for
them. They are called “a troublesome, disturbant sort
of men; turbulent persons.”

Concealment. To conceal. A withholding of something
which one knows and which one, in duty, is bound to
reveal (e.g. assets in bankruptcy or divorce proceeding;
health condition in insurance application). A *“conceal-
ment” in law of insurance implies an intention to with-
hold or secrete information so that the one entitled to be
informed will remain in ignorance. Indiana Ins. Co. v.
Knoll, 142 Ind.App. 506, 236 N.E2d 63, 70. See also
Active concealment; Conceal; Fraudulent concealment.

Concealment may be basis of estoppel. Elements of
such estoppel are concealment of material facts with
knowledge thereof, ignorance thereof on part of person
to whom representations are made, or from whom facts
are concealed, intention that such person shall act
thereon, and action induced thereby on his part.
Rhoads v. Rhoads, 342 Mo. 934, 119 S.W.2d 247, 252;
Rosser v. Texas Co., 173 OKkl. 309, 48 P.2d 327, 330. The
doctrine of “estoppel by concealment and suppression”
applies only where there has been reduction to practice
of invention. Bogoslowsky v. Huse, 31 C.C.P.A. (Pat-
ents) 1034, 142 F.2d 75, 76.

Concéder /konséydéy/. Fr.
See Concession.

In French law, to grant.

Concedo /konsiydow/. Lat. I grant. A word used in
old Anglo-Saxon grants, and in statutes merchant.

Conception. The beginning of pregnancy. As to human
beings, the fecundation of the female ovum by the male
spermatozoon resulting in human life capable of surviv-
al and maturation under normal conditions. Also, a
plan, idea, thought or design.

Conception of invention is formation in mind of inven-
tor of definite and permanent idea of complete and
operative invention as it is thereafter to be applied in
practice. Radio Corp. of America v. Philco Corp, D.C.
Pa., 201 F.Supp. 135, 149.

Conceptum /ksnséptom/. In the civil law, a theft (fur-
tum) was called “conceptum,” when the thing stolen was
searched for, and found upon some person in the pres-
ence of witnesses.

Concern. To pertain, relate, or belong to; be of interest
or importance to; have connection with; to have refer-
ence to; to involve; to affect the interest of. People v.
Photocolor Corporation, 156 Misc. 47, 281 N.Y.S. 130.

Concerning, concerned. Relating to; pertaining to;
affecting; involving; being substantially engaged in or
taking part in.

Concert. A person is deemed to act in concert when he
acts with another to bring about some preconceived
result. See Accomplice; Conspiracy.

Concerted action (or plan). Action that has been
planned, arranged, adjusted, agreed on and settled be-
tween parties acting together pursuant to some design
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or scheme. Mutually contrived or planned activity, as,
for example, a joint action by employees, such as a
strike or picketing, with the intended purpose of further-
ing their bargaining demands or other mutual interests.
See Accomplice; Combination in restraint of trade; Con-
spiracy; Joint tort-feasors.

Concert of action rule. A rule providing that an agree-
ment by two persons to commit a particular crime
cannot be prosecuted as a conspiracy when the crime is
of such a nature as to necessarily require participation
of two persons for its commission. Robinson v. State,
229 Md. 503, 184 A2d 814, 820. See Wharton Rule.

Concessi /konsésay/. Lat. I have granted. Atcommon
law, in a feoffment or estate of inheritance, this word
does not imply a warranty; it only creates a covenant in
a lease for years.

Concessimus /kanseSomas/. Lat. We have granted. A
term used in conveyances, the effect of which was to
create a joint covenant on the part of the grantors.

Concessio /konsés(h)(i)yow/. In old English law, a
grant. One of the old common assurances, or forms of
conveyance.

Concession. A grant, ordinarily applied to the grant of
specific privileges by a government; eg., French and
Spanish grants in Louisiana. A voluntary grant, or a
yielding to a claim or demand (e.g., when each side in a
labor dispute reduces its demands to effect a settlement).
A rebate or abatement (e.g., reduced rent for first year
as inducement to lease property).

Concessio per regem fieri debet de certitudine
/konsés(h)(i)yow pdr riyjom faysray débst diy
sortot(y)awdsniy/. A grant by the king ought to be
made from certainty.

Concessio versus concedentem latam interpretation-
em habere debet /konsés(h)(i)yow virsss konsadéntom
léytom intdrpratéyshiyownam heybiriy débst/. A grant
ought to have a broad interpretation (to be liberally
interpreted) against the grantor.

Concessit solvere /konsésot sélvariy/. He granted and
agreed to pay. In English law, an action of debt upon a
simple contract.

Concessor /ksnsésor/. In old English law, a grantor.

Concessum /kansésom/. Accorded; conceded. This
term, frequently used in the old reports, signifies that
the court admitted or assented to a point or proposition
made on the argument.

Concessus /konsésss/. A grantee.

Conciergerie /konsyerzhoriy/. The office or lodge of the
concierge or janitor. A famous prison attached to the
Palais de Justice in Paris.

Conciliation. The adjustment and settlement of a dis-
pute in a friendly, unantagonistic manner. Used in
courts before trial with a view towards avoiding trial
and in labor disputes before arbitration. See Arbitration;
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Court of Conciliation; Mediation; Pre-trial conference; Set-
tlement.

Concilium /kansiliyam/. Lat. A council

In Roman law, a meeting of a section of the people to
consider and decide matters especially affecting itself.
Also argument in a cause, or the sitting of the court to
hear argument; a motion for a day for the argument of
a cause; a day allowed to a defendant to present his
argument; an imparlance.

Concilium ordinarium /ksnsiliysm ordsnériyom/. In
Anglo-Norman times, an executive and residuary judi-
cial committee of the Aula Regis (g.v.).

Concilium regis /kansiliysm riyjss/. An ancient Eng-
lish tribunal existing during the reigns of Edward L and
Edward II, to which were referred cases of extraordinary
difficulty.

Concionator /kénshoneytor/. In old records, a common
council man; a freeman called to a legislative hall or
assembly.

Conclude. To finish; determine; to estop; to prevent.

Concluded. Ended; determined; estopped; prevented
from.

Conclusion. The end; the termination; the act of fin-
ishing or bringing to a close. The conclusion of a
declaration or complaint is all that part which follows
the statement of the plaintiff’s cause of action. In trial
practice, it signifies making the final or concluding
address to the jury or the court; i.e. the summation;
closing argument.

Conclusion against the form of the statute. In com-
mon law pleading, the proper form for the conclusion of
an indictment for an offense created by statute was the
technical phrase “against the form of the statute in such
case made and provided”; or, in Latin, contra formam
statuti.

Conclusion of fact. An inference drawn from the subor-
dinate or evidentiary facts. See also Interference.

Conclusion of law. Statement of court as to law appli-
cable on basis of facts found by jury. Finding by court
as determined through application of rules of law. The
final judgment or decree required on basis of facts found
or verdict. Peoples v. Peoples, 10 N.C.App. 402, 179
S.E.2d 138, 141. Propositions of law which judge arrives
at after, and as a result of, finding certain facts in case
tried without jury or an advisory jury and as to these he
must state them separately in writing. Fed.R. Civil P.
52(a). See also Judgment.

Conclusive. Shutting up a matter; shutting out all
further evidence; not admitting of explanation or con-
tradiction; putting an end to inquiry; final; irrefutable;
decisive. Beyond question or beyond dispute; manifest;
plain; clear; obvious; visible; apparent; indubitable;
palpable.

As to conclusive proof, see Proof.

Conclusive evidence. That which is incontrovertible,
either because the law does not permit it to be contra-
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dicted, or because it is so strong and convincing as to
overbear all proof to the contrary and establish the
proposition in question beyond any reasonable doubt.
See Conclusive presumption; Judicial notice; Presumption;
Proof.

Conclusive presumption. Exists when an ultimate fact
is presumed to be true upon proof of another fact, and
no evidence, no matter how persuasive, can rebut it; an
example is the presumption that a child less than a
specified age is unable to consent to sexual intercourse.
Mclnerney v. Berman, D.C.Mass., 473 F.Supp. 187, 188.
Sometimes referred to as irrebuttable presumption. See
Presumption.

Concomitant actions. Civil actions which are brought
together generally for some type of relief.

Concord. An agreement between two persons, one of
whom has a right of action against the other, settling
what amends shall be made for the breach or wrong. A
compromise or an accord.

In the old process of levying a fine of lands, the
concord was an agreement between the parties (real or
feigned) in which the deforciant (or he who keeps the
other out of possession) acknowledges that the lands in
question are the right of complainant; and, from the
acknowledgment or admission of right thus made, the
party who levies the fine is called the “cognizor,” and
the person to whom it is levied the “cognizee.” 2
BlL.Comm. 350. An agreement between two or more,
upon a trespass committed, by way of amends or satis-
faction for it.

Concordare leges legibus est optimus interpretandi
modus /kipkordériy liyjiyz liyjobss est Optomas
antdrpraténday moéwdss/. To make laws agree with
laws is the best mode of interpreting them.

Concordat. A compact, covenant or convention between
two or more independent governments.

An agreement made by a temporal sovereign with the
pope, relative to ecclesiastical matters.

Concordia /konkoérdiys/. Lat. In old English law, an
agreement, or concord. The agreement or unanimity of
a jury. Compellere ad concordiam.

Concordia discordantium canonum /kopkoérdiys
diskord#nsh(iy)sm k#&nonom/. The harmony of the dis-
cordant canons. A collection of ecclesiastical constitu-
tions made by Gratian, an Italian monk, A.D. 1151;
more commonly known by the name of “Decretum Gra-
tiani.”

Concordia parvz res crescunt et opulentia lites
/kapkordiys parviy riyz kréskont éd opyslénsh(iy)s lay-
tiyz/. Small means increase by concord and litigations
by opulence.

Concubinage /kopkytiwbansj/. Living together (i.e. co-
habitation) of persons not legally married.

Concubinatus /kopgkyuwbsnéytss/. In Roman law, an
informal, unsanctioned, or “natural” marriage, as con-
tradistinguished from the justz nuptiz, or justum matri-
monium, the civil marriage.
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Concubine /kogkysbayn/. A woman who cohabits with
a man to whom she is not married. A mistress. A sort
of inferior wife, among the Romans, upon whom the
husband did not confer his rank or quality.

Concur. To agree; accord; act together; consent. To
agree with the result reached by another, but not neces-
sarily with the reasoning or the logic used in reaching
such a result. In the practice of appellate courts, a
“concurring opinion” is one filed by one of the judges or
justices, in which he agrees with the conclusions or the
result of another opinion filed in the case (which may be
either the opinion of the court or a dissenting opinion)
though he states separately his views of the case or his
reasons for so concurring.

In Louisiana law, to join with other claimants in
presenting a demand against an insolvent estate.

Concurator /kopkyurator/.
co-curator, or guardian.

In the civil law, a joint or

Concurrence. A meeting or coming together; agree-
ment or union in action; meeting of minds; union in
design; consent. Babyak v. Alten, 106 Ohio App. 191,
154 N.E.2d 14, 18.

Concurrence déloyale. A term of the French law near-
ly equivalent to “unfair trade competition;” and used in
relation to the infringement of rights secured by trade-
marks, etc. It signifies a dishonest, perfidious, or
treacherous rivalry in trade, or any manceuvre calculat-
ed to prejudice the good will of a business or the value of
the name of a property or its credit or renown with the
public, to the injury of a business competitor.

Concurrent. Running together; having the same au-
thority; acting in conjunction; agreeing in the same act
or opinion; pursuit of same course; contributing to the
same event; contemporaneous. Co-operating, accompa-
nying, conjoined, associated, concomitant, joint and
equal, existing together, and operating on the same
subject. United in agreement. State ex rel. School
Dist. No. 8 v. Lensman, 108 Mont. 118, 88 P.2d 63, 68.

As to concurrent Covenant; Insurance; Lease; Resolu-
tion; and Writ, see those titles.

Concurrent causes. Causes acting contemporaneously
and together causing injury, which would not have re-
sulted in absence of either. Two distinct causes operat-
ing at the same time to produce a given result, which
might be produced by either, are ‘“‘concurrent causes”;
but two distinct causes, successive and unrelated in an
operation, cannot be concurring, and one will be regard-
ed as the proximate and efficient and responsible cause,
and the other will be regarded as the remote cause. See
also Cause.

Concurrent conditions. Conditions which must occur
or be performed at the same time; they are mutually
dependent. No obligations arise until these conditions
are simultaneously performed. When each party to a
transaction is subject to mutual conditions precedent,
these are concurrent conditions. McFadden v. Wilder, 6
Ariz.App. 60, 429 P.2d 694. See also Conditions concur-
rent.

CONCURSO

Concurrent estates. Ownership or possession of proper-
ty by two or more persons at the same time; e.g. joint
tenancy, tenancy in common.

Concurrent interests. See Concurrent estates.

Concurrent jurisdiction. The jurisdiction of several
different tribunals, each authorized to deal with the
same subject-matter at the choice of the suitor. Author-
ity shared by two or more legislative, judicial, or admin-
istrative officers or bodies to deal with the same subject
matter. Jurisdiction exercised by different courts, at
same time, over same subject matter, and within same
territory, and wherein litigants may, in first instance,
resort to either court indifferently. State v. Stueve, 260
Iowa 1023, 150 N.W.2d 597, 602. For example, some
cases can be heard in a federal or state court. When a
case can only be tried in federal court, or only in state
court, jurisdiction is “‘exclusive.”

Concurrent liens. Two or more liens or possessory
rights in the nature of liens on the same property and
possessing the same priority.

Concurrent negligence. Consists of the negligence of
two or more persons concurring, not necessarily in point
of time, but in point of consequence, in producing a
single indivisible injury. Travelers Indemnity Co. v.
Towbridge, Com.Pl,, 38 Ohio Misc. 55, 311 N.E.2d 901,
905. See also Comparative negligence; Concurrent tort-
feasors; Contributory negligence.

Concurrent power. The power of either Congress or
the State legislatures, each acting independently of the
other, to make laws on the same subject matter.

Concurrent sentences. Two or more terms of imprison-
ment, all or part of each term of which is served simul-
taneously and the prisoner is entitled to discharge at the
expiration of the longest term specified. State ex rel.
Lillemoe v. Tahash, 280 Minn. 176, 159 N.W.2d 99, 102.
The existence of one valid conviction may make unnec-
essary review of other convictions when concurrent sen-
tences have been given. U.S. v. Montemayor, C.A.Tex.,
703 F.2d 109, 114.

Concurrent tortfeasors. Those whose independent,
negligent acts combined or concurred at one point in
time to injure a third party. Radford-Shelton & Associ-
ates Dental Laboratory, Inc. v. Saint Francis Hospital,
Inc, Okl App., 569 P.2d 506, 509. See also Comparative
negligence; Concurrent negligence.

Concurring opinion. A separate opinion delivered by
one or more judges which agrees with the decision of the
majority of the court but offering own reasons for reach-
ing that decision. See also Concur.

Concurso /kapkdrsow/. In the law of Louisiana, the
name of a suit or remedy to enable creditors to enforce
their claims against an insolvent or failing debtor. Liti-
gation or opportunity of litigation between various credi-
tors, each claiming adversely to one another to share in
a fund or an estate, object being to assemble in one
accounting all claimants on the fund.
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Concursus /kapkdrsss/. In the civil law, a running
together; a collision, as concursus creditorum, a conflict
among creditors. A concurrence, or meeting, as concur-
sus actionum, concurrence of actions. A proceeding in
Louisiana similar to interpleader.

Concussio /kapk3sh(iy)ow/. In the civil law, the offense
of extortion by threats of violence.

Concussion. In the civil law, the unlawful forcing of
another by threats of violence to give something of
value. It differs from robbery, in this: That in robbery
the thing is taken by force, while in concussion it is
obtained by threatened violence.

Loss or alteration of consciousness from a direct,
closed head injury.

Condedit /kandiydst/. In ecclesiastical law, the name of
a plea entered by a party to a libel filed in the ecclesias-
tical court, in which it is pleaded that the deceased
made the will which is the subject of the suit, and that
he was of sound mind.

Condemn. To adjudge or sentence. To find or adjudge
guilty; especially with reference to pronouncement of
sentence of death for capital offense. To declare a
building, ship, or the like, unfit for habitation, use or
occupation. To adjudge (as an admiralty court) that a
vessel is a prize, or that she is unfit for service. To set
apart or expropriate property for public use, in the
exercise of the power of eminent domain. See also
Condemnation.

Condemnation /kondosmnéyshon/. Process of taking
private property for public use through the power of
eminent domain. “Just compensation” must be paid to
owner for taking of such (5th Amend, U.S. Constitu-
tion). See also Constructive taking; Damages; Eminent
domain; Expropriation; Just compensation; Public use;
Similar sales; Taking.

Admiralty law. The judgment or sentence of a court
having jurisdiction and acting in rem, by which: Q) it is
declared that a vessel which has been captured at sea as
a prize was lawfully so seized and is liable to be treated
as prize; or (2) that property which has been seized for
an alleged violation of the revenue laws, neutrality laws,
navigation laws, etc., was lawfully so seized, and is, for
such cause, forfeited to the government; or (3) that the
vessel which is the subject of inquiry is unfit and unsafe
for navigation.

Civil law. A sentence or judgment which condemns
some one to do, to give, or to pay something, or which
declares that his claim or pretensions are unfounded.
State v. Harr, 24 Tenn.App. 298, 143 S.W.2d 893, 895.

Excess condemnation. Taking of property not strictly
needed for a public use, or taking of more property than
is needed for a public use.

Inverse condemnation. Condemnation of property near
a parcel so as to cause the parcel to lose much of its
value. In such a case the parcel is, in effect, construc-
tively condemned, and just compensation must be paid
to the owner, even though formal eminent domain pro-
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ceedings were not actually taken against that particular
parcel.

Quick condemnation. Under this procedure the munici-
pality takes immediate possession of owner’s property
with estimated just compensation placed in escrow until
actual compensation has been ascertained.

Condemnation money. Former term for damages
which the party failing in an action was adjudged or
condemned to pay; sometimes simply called the “con-
demnation.”

Condemnee. Owner of property taken by condemna-
tion.
Condemner. Party taking property by condemnation.

Condictio /kandi(k)sh(iy)ow/. In Roman law, a general
term for actions of a personal nature, founded upon an
obligation to give or do a certain and defined thing or
service. It is distinguished from vindicatio rei, which is
an action to vindicate one’s right of property in a thing
by regaining (or retaining) possession of it against the
adverse claim of the other party.

Condictio certi /kondi(k)sh(iy)ow sdrtay/. An action
which lies upon a promise to do a thing, where such
promise or stipulation is certain (si certa sit stipulatio).

Condictio ex lege /kondi(k)sh(iy)ow éks liyjiy/. An ac-
tion arising where the law gave a remedy, but provided
no appropriate form of action.

Condictio indebitati /ksndi(k)sh(iy)ow sndeébatéytay/.
An action which lay to recover anything which the
plaintiff had given or paid to the defendant, by mistake,
and which he was not bound to give or pay, either in
fact or in law.

Condictio rei furtive /kondi(k)sh(iy)ow riyay for-
tayviy/. An action which lay to recover a thing stolen,
against the thief himself, or his heir.

Condictio sine causa /kandi(k)sh(iy)ow sayniy koézs/.
An action which lay in favor of a person who had given
or promised a thing without consideration (causa).

Conditio /kandish(iy)ow/. Lat. A condition.

Conditio beneficialis, quz statum construit, benigne
secundum verborum intentionem est interpretanda;
odiosa autem, quz statum destruit, stricte secun-
dum verborum proprietatem accipienda
/kandish(iy)ow bénsfishiyéylos kwiy stéytom koénstruwat
bonigniy sokdndom varbérom inténshiyownom eést
intdrpraténds; owdiyowso Otom, kwiy stéytom dés-
truwst, striktiy sokdndom varboram propraystéytom
aksipiyénds/. A beneficial condition, which creates an
estate, ought to be construed favorably, according to the
intention of the words; but a condition which destroys
an estate is odious, and ought to be construed strictly
according to the letter of the words.

Conditio dicitur, cum quid in casum incertum qui
potest tendere ad esse aut non esse, confertur
/kandish(iy)ow disstor kdm kwid in kéysom insirtom
kway powtast téndoriy &d ésiy ot nén esiy konfirtor/. It
is called a “‘condition” when something is given on an
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uncertain event, which may or may not come into exist-
ence.

Conditio illicita habetur pro non adjecta
/kandish(iy)ow slisato hobiytor prow non sjékta/. An
unlawful condition is deemed as not annexed.

Condition. A future and uncertain event upon the
happening of which is made to depend the existence of
an obligation, or that which subordinates the existence
of liability under a contract to a certain future event.
Provision making effect of legal instrument contingent
upon an uncertain event. See also Constructive condi-
tion; Contingency; Contingent; Proviso.

A clause in a contract or agreement which has for its
object to suspend, rescind, or modify the principal obli-
gation, or, in case of a will, to suspend, revoke, or modify
the devise or bequest. A qualification, restriction, or
limitation modifying or destroying the original act with
which it is connected; an event, fact, or the like that is
necessary to the occurrence of some other, though not
its cause; a prerequisite; a stipulation.

A qualification or restriction annexed to a conveyance-

of lands, whereby it is provided that in case a particular
event does or does not happen, or in case the grantor or
grantee does or omits to do a particular act, an estate
shall commence, be enlarged, or be defeated.

An “estate on condition” arises where an estate is
granted, either in fee simple or otherwise, with an
express qualification annexed, whereby the estate grant-
ed shall either commence, be enlarged, or be defeated,
upon performance or breach of such qualification or
condition.

In insurance parlance, the printed conditions on the
inside of the policy which serve generally as a limitation
of risk or of liability or impose various conditions requir-
ing compliance by the insured.

Mode or state of being; state or situation; essential
quality; property; attribute; status or rank.

Civil law. Conditions in the civil law are of the follow-
ing types:

The casual condition is that which depends on chance,
and is in no way in the power either of the creditor or of
the debtor. Civ.Code La. art. 2023.

A mixed condition is one that depends at the same
time on the will of one of the parties and on the will of a
third person, or on the will of one of the parties and also
on a casual event. Civ.Code La. art. 2025.

The potestative condition is that which makes the
execution of the agreement depend on an event which it
is in the power of the one or the other of the contracting
parties to bring about or to hinder. Civ.Code La. art.
2024.

A resolutory or dissolving condition is that which,
when accomplished, operates the revocation of the obli-
gation, placing matters in the same state as though the
obligation had not existed. It does not suspend the
execution of the obligation. It only obliges the creditor
to restore what he has received in case the event provid-
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ed for in the condition takes place. Civ.Code La. art.
2045.

A suspensive condition is that which depends, either
on a future and uncertain event, or on an event which
has actually taken place, without its being yet known to
the parties. In the former case, the obligation cannot be
executed till after the event; in the latter, the obligation
has its effect from the day on which it was contracted,
but it cannot be enforced until the event be known.
Civ.Code La. art. 2043; New Orleans v. Railroad Co., 171
U.S. 312, 18 S.Ct. 875,43 L.Ed. 178. A condition which
prevents a contract from going into operation until it
has been fulfilled.

Classification. Conditions are either express or implied,
the former when incorporated in express terms in the
deed, contract, lease, or grant; the latter, when inferred
or presumed by law, from the nature of the transaction
or the conduct of the parties, to have been tacitly
understood between them as a part of the agreement,
though not expressly mentioned.

They are possible or impossible: the former when
they admit of performance in the ordinary course of
events; the latter when it is contrary to the course of
nature or human limitations that they should ever be
performed.

They are lawful or unlawful: the former when their
character is not in violation of any rule, principle, or
policy of law; the latter when they are such as the law
will not allow to be made.

They are consistent or repugnant: the former when .
they are in harmony and concord with the other parts of
the transaction; the latter when they contradict, annul,
or neutralize the main purpose of the “contract”. Re-
pugnant conditions are also called “insensible”.

They are affirmative or negative: the former being a
condition which consists in doing a thing, as provided
that the lessee shall pay rent, etc; the latter being a
condition that consists in not doing a thing, as provided
that the lessee shall not alien, etc.

They are precedent or subsequent. A condition prece-
dent is one which must happen or be performed before
the estate to which it is annexed can vest or be enlarged;
or it is one which is to be performed before some right
dependent thereon accrues, or some act dependent
thereon is performed. A fact other than mere lapse of
time which must exist or occur before a duty of immedi-
ate performance of a promise arises. U. S. v. Schaeffer,
C.A.Wash,, 319 F.2d 907, 911. A “condition precedent”
is one that is to be performed before the agreement
becomes effective, and which calls for the happening of
some event or the performance of some act after the
terms of the contract have been arrested on, before the
contract shall be binding on the parties; e.g. under
disability insurance contract, insured is required to sub-
mit proof of disability before insurer is required to pay.
Sherman v. Metropolitan Life Ins. Co., 297 Mass. 330, 8
N.E.2d 892. A condition subsequent is one annexed to
an estate already vested, by the performance of which
such estate is kept and continued, and by the failure or
non-performance of which it is defeated; or it is a
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condition referring to a future event, upon the happen-
ing of which the obligation becomes no longer binding
upon the other party, if he chooses to avail himself of
the condition. Co.Litt. 201; Carroll v. Carroll’'s Ex'r,
248 Ky. 386, 58 SW.2d 670, 672. A condition subse-
quent is any condition which divests liability which has
already attached on the failure to fulfill the condition as
applied in contracts, a provision giving one party the
right to divest himself of liability and obligation to
perform further if the other party fails to meet condi-
tion, e.g., submit dispute to arbitration. In property
law, a condition which causes defeasance of estate on
failure to perform, e.g. fee simple on condition. In lease,
a provision giving lessor right to terminate for tenant’s
failure to perform condition.

Conditions may also be positive (requiring that a speci-
fied event shall happen or an act be done) and restrictive
or negative, the latter being such as impose an obli-
gation not to do a particular thing, as, that a lessee shall
not alien or sub-let or commit waste, or the like.

They may be single, copulative, or disjunctive. Those
of the first kind require the performance of one specified
thing only; those of the second kind require the per-
formance of divers acts or things; those of the third
kind require the performance of one of several things.

Conditions may also be independent, dependent, or
mutual. They belong to the first class when each of the
two conditions must be performed without any reference
to the other; to the second class when the performance
of one condition is not obligatory until the actual per-
formance of the other; and to the third class when
neither party need perform his condition unless the
other is ready and willing to perform his, or, in other
words, when the mutual covenants go to the whole
consideration on both sides and each is precedent to the
other.

The following varieties may also be noted: A condi-
tion collateral is one requiring the performance of a
collateral act having no necessary relation to the main
subject of the agreement. A compulsory condition is one
which expressly requires a thing to be done, as, that a
lessee shall pay a specified sum of money on a certain
day or his lease shall be void. Concurrent conditions are
those which are mutually dependent and are to be
performed at the same time or simultaneously. A condi-
tion inherent is one annexed to the rent reserved out of
the land whereof the estate is made, or rather, to the
estate in the land, in respect of rent.

French law. Conditions in French law are of the follow-
ing types:

The following peculiar distinctions are made: (1) A
condition is casuelle when it depends on a chance or
hazard; (2) a condition is potestative when it depends on
the accomplishment of something which is in the power
of the party to accomplish; (3) a condition is mixte when
it depends partly on the will of the party and partly on
the will of others; (4) a condition is suspensive when it is
a future and uncertain event, or present but unknown
event, upon which an obligation takes or fails to take
effect; (5) a condition is resolutoire when it is the event
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which undoes an obligation which has already had effect
as such.

Synonymous distinguished. A “condition” is to be dis-
tinguished from a limitation, in that the latter may be
to or for the benefit of a stranger, who may then take
advantage of its determination, while only the grantor,
or those who stand in his place, can take advantage of a
condition. Also, a limitation ends the estate without
entry or claim, which is not true of a condition. It also
differs from a conditional limitation. In determining
whether, in the case of estates greater than estates for
years, the language constitutes a “condition” or a “con-
ditional limitation,” the rule applied is that, where an
estate is so expressly limited by the words of its creation
that it cannot endure for any longer time than until the
condition happens on which the estate is to fail, this is
limitation, but when the estate is expressly granted on
condition in deed, the law permits it to endure beyond
the time of the contingency happening, unless the grant-
or takes advantage of the breach of condition, by making
entry. It differs also from a covenant, which can be
made by either grantor or grantee, while only the grant-
or can make a condition. The chief distinction between
a condition subsequent in a deed and a covenant per-
tains to the remedy in event of breach, which, in the
former case, subjects the estate to a forfeiture, and in
the latter is merely a ground for recovery of damages.
A charge is a devise of land with a bequest out of the
subject-matter, and a charge upon the devisee personal-
ly, in respect of the estate devised, gives him an estate
on condition. A condition also differs from a remainder;
for, while the former may operate to defeat the estate
before its natural termination, the latter cannot take
effect until the completion of the preceding estate.

Conditional. That which is dependent upon or granted
subject to a condition.

As to conditional Acceptance; Appearance; Bequest;
Contract; Delivery; Devise; Fee; Guaranty; Judgment;
Legacy; Limitation; Obligation; Pardon; Privilege; Use;
and Zoning, see those titles.

Conditional assault. A threatening gesture with words
accompanying it expressing a threat on condition, e.g.
“your money or your life”.

Conditional creditor. In the civil law, a creditor having
a future right of action, or having a right of action in
expectancy.

Conditional indorsement. See Indorsement.

Conditional intent. Intent to do or not to do something
if some condition exists.

Conditionally privileged communication. One made
in good faith on any subject matter in which the person
publishing has an interest, or in reference to which he
has a duty, if made to a person having a corresponding
interest or duty, even though it contains matter which
otherwise would be actionable. Cook v. East Shore
Newspapers, 327 Ill.App. 559, 64 N.E.2d 751, 760. The
essential elements of a conditionally privileged commu-
nication are good faith, an interest to be upheld, a
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statement limited in its scope to such purpose, a proper
occasion, and publication in a proper manner to proper
persons. Cook v. East Shore Newspapers, 327 I1l.App.
559, 64 N.E.2d 751.

Conditional payment. Payment of an obligation only
on condition that something be done. Generally, right
is reserved to demand back payment if condition fails.

Conditional promise. In law of contracts, a promise to
perform based on condition; held to be valid considera-
tion even if condition fails.

Conditional release. A discharge of obligation based on
some condition, the failure of which defeats the release.
Term may also be applied to a substituted form of
release from custody subject to applicable statutes and
rules and regulations of board of parole. Humphrey v.
Wilson, D.C.Mo., 281 F.Supp. 937, 941.

Conditional right. Right to something subject to a
condition, e.g. parent has right to chastise child on
condition that the punishment is reasonable.

Conditional sale contract. Form of sales contract in
which seller reserves title until buyer pays for goods or
land, at which time, the condition having been fulfilled,
title passes to buyer. Such contract under Uniform
Commercial Code is a purchase money security agree-
ment. § 9-105(h). See also Sale.

Conditional sentence. A sentence to confinement if
defendant fails to fulfill conditions of probation.

Conditional will. A will so drawn that it takes effect
only on happening of specified contingency which be-
comes a condition precedent to operation of will. Meth-
odist Church of Sturgis Inc. v. Templeton, 254 Miss. 197,
181 So.2d 129.

Conditiones quzlibet odiosz; maxime autem contra
matrimonium et commercium /kondishiyowniyz
kwiylobot owdiyowsiy, ma&ksomiy 6dom kontra
m&troméwniyom et komdrsh(iy)Jom/. Any conditions
are odious, but especially those which are against [in
restraint of] marriage and commerce.

Condition of employment. Qualification required for a
particular job; circumstances under which employment
may be secured and maintained. See also Probation.

Conditions concurrent. In contract law, conditions
which must be performed by each party simultaneously;
e.g. in a cash sale, payment for the goods and delivery
are conditions concurrent. See also Concurrent condi-
tions.

Conditions of sale. The terms upon which sales are
made at auction; usually written or printed and exposed
in the auction room at the time of sale.

Conditio przcedens adimpleri debet prius quam se-
quatur effectus /kondish(iy)ow prasiydenz &dimpliray
debst prayss kwam sokwéytor oféktes/. A condition
precedent must be fulfilled before the effect can follow.

Condominia /kondominiys/. In the civil law, co-owner-
ships or limited ownerships, such as emphyteusis, super-
ficies, pignus, hypotheca, ususfructus, usus, and habita-
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tio. These were more than mere jura in re aliend, being
portion of the dominium itself, although they are com-
monly distinguished from the dominium strictly so
called.

Condominium /kondsminiysm/. System of separate
ownership of individual units in multiple-unit building.
A single real property parcel with all the unit owners
having a right in common to use the common elements
with separate ownership confined to the individual units
which are serially designated. Kaufman and Broad
Homes of Long Island, Inc. v. Albertson, 73 Misc.2d 84,
341 N.Y.S.2d 321, 322. An estate in real property
consisting of an undivided interest in a portion of a
parcel of real property together with a separate fee
simple interest in another portion of the same parcel, in
essence, condominium ownership is a merger of two
estates in land into one: the fee simple ownership of
apartment or unit in a condominium project and tenan-
cy in common with other co-owners in the common
elements. Dutcher v. Owens, Tex., 647 S.W.2d 948, 949.

The condominium concept was not rooted in English
common law and most condominiums in the United
States are formed in accordance with specific state en-
abling statutes. As defined by Uniform Condominium
Act (§ 1-103(7)), is: “Real estate, portions of which are
designated for separate ownership and the remainder of
which is designated for common ownership solely by the
owners of those portions. Real estate is not a condomin-
ium unless the undivided interests in the common ele-
ment are vested in the unit owners.”

See also Common elements.
Compare Cooperative.

Condonacion /kondownas(i)yown/. In Spanish law, the
remission of a debt, either expressly or tacitly.

Condonation /kondsnéyshon/. The conditional re-
mission or forgiveness, by means of continuance or re-
sumption of marital cohabitation, by one of the married
parties, of a known matrimonial offense committed by
the other, that would constitute a cause of divorce; the
condition being that the offense shall not be repeated.
Condonation to constitute valid defense in divorce ac-
tion, must be free, voluntary, and not induced by duress
or fraud. Condonation means pardon of offense, volun-
tary overlooking implied forgiveness by treating offend-
er as if offense had not been committed. Wilson v.
Wilson, 14 Ohio App.2d 148, 237 N.E.2d 421, 425. This
defense has been abolished in those jurisdictions which
recognize “no fault” divorce.

Condone /kandéwn/. To make condonation of.
Conduce. To contribute to as a result.

Conduct, v. To manage; direct; lead; have direction;
carry on; regulate; do business. Scholz v. Leuer, 7
Wash.2d 76, 109 P.2d 294, 301.

Conduct, n. Personal behavior; deportment; mode of
action; any positive or negative act.
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An action or omission and its accompanying state of
mind, or, where relevant, a series of acts and omissions.
Model Penal Code, § 1.13.

See also Disorderly conduct; Tortious.
Conduct, estoppel by. See Equitable estoppel.

Conducti actio /ksnd3ktay xksh(iy)ow/. In the civil
law, an action which the hirer (conductor) of a thing
might have against the letter (locator).

Conductio /kand3ksh(iy)ow/. In the civil law, a hiring.
Used generally in connection with the term locatio, a
letting. Locatio et conductio (sometimes united as a
compound word “locatio-conductio”), a letting and hir-
ing.

Conduct money. In English practice, money paid to a
witness who has been subpcenaed on a trial, sufficient to
defray the reasonable expenses of going to, staying at,
and returning from the place of trial.

Conductor. In the civil law, a hirer.

Conductor operarum /kond3ktor oOporérom/. In the
civil law, a person who engages to perform a piece of
work for another, at a stated price.

Conductus /kond3dktos/. A thing hired.

Conduit concept. An approach the tax law assumes in
the tax treatment of certain entities and their owners.
The approach permits specified tax characteristics to
pass through the entity without losing their identity.
Under the conduit concept, for example, long-term capi-
tal losses realized by a partnership are passed through
as such to the individual partners. The same result
does not materialize if the entity is a corporation. Vary-
ing forms of the conduit concept are applicable in the
case of partnerships, trusts, estates, and Subchapter S
corporations.

Cone. Area built up by a stream, near the mouth of a
canyon of boulders, small stones, gravel, sand and other
detritus.

Cone and key. In old English law, a woman at fourteen
or fifteen years of age could take charge of her house
and receive cone and key, that is, keep the accounts and
keys. Said by Lord Coke to be cover and keye, meaning
that at that age a woman knew what in her house
should be kept under lock and key.

Confarreatio /konfariyéysh(iy)ow/. In Roman law, a
sacrificial rite resorted to by marrying persons of high
patrician or priestly degree, for the purpose of clothing
the husband with the manus over his wife; the civil
modes of effecting the same thing being coemptio (for-
mal), and usus mulieris (informal).

Confectio /kanféksh(iy)ow/.
tion of a written instrument.

The making and comple-

Confederacy. The association or banding together of
two or more persons for the purpose of committing an
act or furthering an enterprise which is forbidden by
law, or which, though lawful in itself, becomes unlawful
when made the object of the confederacy. More com-
monly called a “conspiracy.”
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A league or agreement between two or more indepen-
dent states whereby they unite for their mutual welfare
and the furtherance of their common aims. The term
may apply to a union so formed for a temporary or
limited purpose, as in the case of an offensive and
defensive alliance; but it is more commonly used to
denote that species of political connection between two
or more independent states by which a central govern-
ment is created, invested with certain powers of sover-
eignty (mostly external), and acting upon the several
component states as its units, which, however, retain
their sovereign powers for domestic purposes and some
others. See Compact; Confederate states; Federal
government.

Confederate states. The band of eleven states formed
in 1861 which waged war against the United States in
the War Between the States or Civil War.

Confederation. A league or compact for mutual sup-
port, particularly of nations, or states. Such was the
colonial government during the Revolution. See Confed-
eracy.

Confederation articles. See Articles of Confederation.

Conference. A meeting of several persons for delibera-
tion, for the interchange of opinion, or for the removal
of differences or disputes.

In the practice of legislative bodies, when the two
houses cannot agree upon a pending measure, each
appoints a committee of “‘conference,” and the commit-
tees meet and consult together for the purpose of remov-
ing differences, harmonizing conflicting views, and ar-
ranging a compromise which will be accepted by both
houses.

Representative assembly of a denomination; associa-
tion of athletic teams.

A personal meeting between the diplomatic agents of
two or more nations for the purpose of making state-
ments and explanations that will obviate the delay and
difficulty attending the more formal conduct of negotia-
tions.

Confess. To admit as true; to assent to; to concede. To
admit the truth of a charge or accusation. Usually
spoken of charges of tortious or criminal conduct. See
Confession.

Confessing error.

admitting the same.
Confessio /konfés(h)i)yow/. Lat. A confession. Confes-
sio in judicio, a confession made in or before a court.

A plea to an assignment of error,

Confessio facta in judicio omni probatione major est
/konfés(th)i)yow f&kto in juwdish()yow O6mniy
probéyshiyowniy méyjor ést/. A confession made in
court is of greater effect than any proof.

Confession. A voluntary statement made by a person
charged with the commission of a crime or misdemean-
or, communicated to another person, wherein he ac-
knowledges himself to be guilty of the offense charged,
and discloses the circumstances of the act or the share
and participation which he had in it. See 18 U.S.C.A.
§ 3501.
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A statement made by a defendant disclosing his guilt
of crime with which he is charged and excluding possi-
bility of a reasonable inference to the contrary. People
v. Anderson, 236 Cal.App.2d 419, 46 CalRptr. 1, 7.
Voluntary statement made by one who is defendant in
criminal trial at time when he is not testifying in trial
and by which he acknowledges certain conduct of his
own constituting crime for which he is on trial; a
statement which, if true, discloses his guilt of that
crime. People v. Beverly, 233 Cal.App.2d 702, 43 Cal.
Rptr. 743, 749.

Confessions are admissible in evidence if given volun-
tarily. 18 U.S.C.A. § 3501.

See also Interlocking confession; Involuntary confession;
Interrogation; Oral confession.

Constitutional protections. See Escobedo Rule; Mallory

Rule; Miranda Rule.

Classification of confessions. Confessions are divided
into judicial and extrajudicial. The former are such as
are made before a magistrate or court in the due course
of legal proceedings; they include confessions made in
preliminary examinations before magistrates. The lat-
ter is one made by the party out of court, or to any
person, official or otherwise, when made not in the
course of a judicial examination or investigation. See
also Extrajudicial.

An implied confession is where the defendant does not
plead guilty but indirectly admits his guilt by placing
himself at the mercy of the court and asking for a light
sentence. An indirect confession is one inferred from
the conduct of the defendant. An involuntary confes-
sion is one induced by hope, promise, fear, violence,
torture, or threat. Lyons v. State, 77 OkLCr. 197, 138
P.2d 142, 148; Lyons v. State, 140 P.2d 248. A naked
confession is an admission of the guilt of the party, but
which is not supported by any evidence of the commis-
sion of the crime. A wvoluntary confession is one made
spontaneously by a person accused of crime, free from
the influence of any extraneous disturbing cause, and in
particular, not influenced, or extorted by violence,
threats, or promises. It is the product of an essentially
free and unconstrained choice by its maker, Interest of
Ruth, 239 Pa.Super. 453, 360 A2d 922, 923; and, is
made with full knowledge of nature and consequences of
the confession. Martinez v. State, Okl.Cr., 496 P.2d 416,
421. For criteria used in determining voluntariness, see
18 US.C.A. § 3501(b).

A judicial confession is a plea of guilty or some
similar action or conduct in court or in a judicial pro-
ceeding. People v. Telio, 1 Ill.App.3d 526, 275 N.E.2d
222, 226.

Distinguished from admission. A confession is a state-
ment admitting or acknowledging all facts necessary for
conviction of the crime. An admission, on the other
hand, is an acknowledgment of a fact or facts tending to
prove guilt which falls short of an acknowledgment of
all essential elements of the crime. Gladden v. Uns-
worth, 9th Cir., 396 F.2d 373, 375 n. 2; People v. Fitzger-
ald, 56 Cal.2d 855, 861, 17 Cal.Rptr. 129, 132, 366 P.2d
481, 484.

Confession and avoidance. A plea in confession and
avoidance is one which avows and confesses the truth of
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the averments of fact in the complaint or declaration,
either expressly or by implication, but then proceeds to
allege new matter which tends to deprive the facts
admitted of their ordinary legal effect, or to obviate,
neutralize, or avoid them. Sievers v. Brown, 216 Miss.
801, 63 So.2d 217, 219.

Confession of defense. In English practice, where de-
fendant alleged a ground of defense arising since the
commencement of the action, the plaintiff could deliver
confession of such defense and sign judgment for his
costs up to the time of such pleading, unless it be
otherwise ordered. Such procedure is now obsolete.

Confession of judgment. See Cognovit judgment; Judg-
ment.

Confesso, bill taken pro. In equity practice, an order
which the court of chancery makes when the defendant
does not file an answer, that the plaintiff may take such
a decree as the case made by his bill warrants.

Confessor. A priest who receives auricular confessions
of sins from persons under his spiritual charge, and
pronounces absolution upon them. The secrets of the
confessional were not privileged communications at com-
mon law, but are so classified by statute, court decision
or court rule in most states. See Confidential communi-
cation.

Confessoria actio /konfesériys #ksh(iy)ow/. Lat. In
the civil law, an action for enforcing a servitude.

Confessus in judicio pro judicato habetur, et quo-
dammodo sua sententia damnatur /ksnfésss in juw-
dish(iy)ow prow juwdokéytow hasbiytor, ét kwowdé-
modow s(y)awa senténsh(iy)s demnéytor/. A person
confessing his guilt when arraigned is deemed to have
been found guilty, and is, as it were, condemned by his
own sentence.

Confide. A synonym of the word “trust”; meaning to
put into one’s trust, keeping, or confidence.

Confidence. Trust; reliance; relation of trust. Re-
liance on discretion of another. In the construction of
wills, this word is considered peculiarly appropriate to
create a trust.

Confidence game. Obtaining of money or property by
means of some trick, device, or swindling operation in
which advantage is taken of the confidence which the
victim reposes in the swindler. The elements of the
crime of “confidence game” are: (1) an intentional false
representation to the victim as to some present fact, (2)
knowing it to be false, (3) with intent that the victim
rely on the representation, (4) the representation being
made to obtain the victim’s confidence and thereafter
his money and property, (5) which confidence is then
abused by defendant. U. S. v. Brown, D.C.App., 309
A.2d 256, 257.

For distinction between false pretenses and confidence
game, see False pretenses. See also Flim-flam.

Confidential. Intrusted with the confidence of another
or with his secret affairs or purposes; intended to be
held in confidence or kept secret; done in confidence.
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Confidential communication. Privileged communica-
tions such as those between spouses, physician-patient,
attorney-client, confessor-penitent, etc. Such are privi-
leged at the option of the spouse-witness, client-witness
and penitent-witness. Confidential communication is
statement made under circumstances showing that
speaker intended statement only for ears of person ad-
dressed; thus if communication is made in presence of
third party whose presence is not reasonably necessary
for the communication, it is not privileged. Touma v.
Touma, 140 N.J.Super. 544, 357 A.2d 25, 28. State law
is applied to such privileged communications in federal
court proceedings. Fed.Evid.Rule 501. See also Commu-
nication; Privileged communications.

Confidentiality. State or quality of being confidential;
treated as private and not for publication.

Confidential relation. A fiduciary relation. It is a
peculiar relation which exists between client and attor-
ney, principal and agent, principal and surety, landlord
and tenant, parent and child, guardian and ward, ances-
tor and heir, husband and wife, trustee and cestui que
trust, executors or administrators and creditors, lega-
tees, or distributees, appointor and appointee under
powers, and partners and part owners. In these and
like cases, the law, in order to prevent undue advantage
from the unlimited confidence or sense of duty which
the relation naturally creates, requires the utmost de-
gree of good faith in all transactions between the par-
ties. It is not confined to any specific association of
parties. It appears when the circumstances make it
certain that the parties do not deal on equal terms, but
on the one side there is an overmastering influence, or,
on the other, weakness, dependence, or trust, justifiably
reposed. The mere existence of kinship does not, of
itself, give rise to such relation. It covers every form of
relation between parties wherein confidence is reposed
by one in another, and former relies and acts upon
representations of the other and is guilty of no derelic-
tions on his own part. Peckham v. Johnson, Tex.Civ.
App., 98 S.W.2d 408, 416.

Confidential relations are deemed to arise whenever
two persons have come into such a relation that confi-
dence is necessarily reposed by one and the influence
which naturally grows out of the confidence is possessed
by the other, and this confidence is abused or the influ-
ence is exerted to obtain an advantage at expense of
confiding party. Ruebsamen v. Maddocks, Me., 340 A.2d
31, 34.

See also Fiduciary or confidential relation.

Confinement. . State of being confined; shut in; impris-
oned; detention in penal institution. Confinement may
be by either a moral or a physical restraint, by threats
of violence with a present force, or by physical restraint
of the person. See also Commitment; Solitary confine-
ment.

Confirm. To complete or establish that which was im-
perfect or uncertain; to ratify what has been done
without authority or insufficiently. To make firm or
certain; to give new assurance of truth or certainty; to
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put aside past doubt; to give approval to. See also
Confirmation.

Confirmare est id firmum facere quod prius infir-
mum fuit /konformériy est id firmom féysoriy kwod
prayss onfdrmom fyawst/. To confirm is to make firm
that which was before infirm.

Confirmare nemo potest prius quam jus ei acciderit
/konformériy niymow poéwtost prayss kwam jis iyay
&ksodérat/. No one can confirm before the right ac-
crues to him.

Confirmatio /konfsrmeysh(iy)ow/. The conveyance of
an estate, or the communication of a right that one hath
in or unto lands or tenements, to another that hath the
possession thereof, or some other estate therein, where-
by a voidable estate is made sure and unavoidable, or
whereby a particular estate is increased or enlarged. 2
BlL.Comm. 325.

Confirmatio-chartarum /konforméysh(iy)ow kartarom/.
Lat. Confirmation of the charters. A statute passed in
the 25 Edw. I, whereby the Great Charter is declared to
be allowed as the common law; all judgments contrary
to it are declared void; copies of it are ordered to be sent
to all cathedral churches and read twice a year to the
people; and sentence of excommunication is directed to
be as constantly denounced against all those that, by
word or deed or counsel, act contrary thereto or in any
degree infringe it. 1 Bl.Comm. 128.

Confirmatio crescens /konforméysh(iy)ow krésanz/.
An enlarging confirmation; one which enlarges a right-
ful estate.

Confirmatio diminuens /konforméysh(iy)ow dominyu-
wenz/. A diminishing confirmation. A confirmation
which tends and serves to diminish and abridge the
services whereby a tenant doth hold, operating as a
release of part of the services.

Confirmatio est nulla ubi donum prazcedens est inva-
lidum /konforméysh(iy)ow ést ndlo yawbay déwnsm
prasiyden(d)z ést inv&lodom/. Confirmation is void
where the preceding gift is invalid.

Confirmation. A contract, or written memorandum
thereof, by which that which was infirm, difficult of
proof, void, imperfect, or subject to be avoided is ratified,
rendered valid and binding, made firm and unavoidable.
To give formal approval. Act or process of confirming.
See also Approval; Ratification; Verification.

A conveyance of an estate or right in esse, whereby a
voidable estate is made sure and unavoidable, or where-
by a particular estate is increased.

The ratification or approval of executive acts by a
legislature or one house. In order to be valid, Presi-
dential appointments of important officers of the United
States require approval by a majority of the Senate, and
treatises must be approved by two-thirds of the Senate.
Art. II, § 2, U.S.Const.

A formal memorandum delivered by the customers or
suppliers of a company to its independent auditor verify-
ing the amounts shown as receivable or payable. The
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confirmation document is originally sent by the auditor
to the customer.

In bankruptcy, refers to a judicial approval of a Bank-
ruptcy Code Chapter 11, 12, or 13 plan.

Confirmation of sale. The confirmation of a judicial

sale by the court which ordered it is a signification in
some way (usually by the entry of an order) or the
court’s approval of the terms, price, and conditions of
the sale.

Confirmatio omnes supplet defectus, licet id quod
actum est ab initio non valuit /konforméysh(iy)ow
omniy sdplot doféktss, lisot id kwod &ktom eést &b
anish(iy)ow non vélyuwst/. Confirmation supplies all
defects, though that which had been done was not valid
at the beginning.

Confirmatio perficiens /konforméysh(iy)low pofishi-
yenz/. A confirmation which makes valid a wrongful
and defeasible title, or makes a conditional estate abso-
lute.

Confirmat usum qui tollit abusum /konférmat yawzom
kway télat sbyiwzom/. He confirms the use [of a thing]
who removes the abuse [of it]

Confirmavi /konforméyviy/. Lat. I have confirmed.
The emphatic word in the ancient deeds of confirmation.

Confirmed credit. In commercial law, means that the
credit must carry the direct obligation of an agency
which does business in the seller’s financial market.
U.CC. § 2-325.

Confirmee /konformiy/. The grantee in a deed of confir-
mation.

Confirming bank. A bank which engages either that it
will itself honor a credit already issued by another bank
or that such a credit will be honored by the issuer or a
third bank. U.C.C. § 5-103.

Confirmor /konfirmor/. The grantor in a deed of confir-
mation.

Confiscable /konfiskabal/kanfiskabal/. Capable of being
confiscated or suitable for confiscation; liable to forfei-
ture.

Confiscare /konfaskériy/. In civil and old English law,
to confiscate; to claim for or bring into the fisc, or
treasury.

Confiscate /konfaskeyt/. To appropriate property to the
use of the government. To adjudge property to be
forfeited to the public; to seize and condemn private
forfeited property to public use. To take property from
enemy in time of war. See also Confiscation; Forfeiture.

Confiscation /konfoskéyshon/. Act of confiscating. The
seizure of private property by the government without
compensation to the owner, often as a consequence of
conviction for crime, or because possession or use of the
property was contrary to law. The provisions of due
process prohibit the confiscation of property without
compensation except where the property is taken in the
valid execution of the police power. See also Condemna-
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tion; Confiscate; Eminent domain; Expropriation; Forfei-
ture; Seizure.

Confiscation acts. Certain acts of congress enacted
during the process of the civil war (1861 and 1862) in the
exercise of the war powers of the government and meant
to strengthen its hands and aid in suppressing the
rebellion, which authorized the seizure, condemnation,
and forfeiture of “property used for insurrectionary pur-
poses”.

Confiscation cases. The name given to a group of
fifteen cases decided by the United States supreme court
in 1868, on the validity and construction of the confisca-
tion acts of congress. Reported in 7 Wall. 454, 19 L.Ed.
196.

Confiscatory rates. With respect to utilities, are rates
which do not afford a reasonable return on value of
property at time it is used in public service; rates which
do not afford net return sufficient to preserve utility’s
property and to attract capital necessary to enable utili-
ty to discharge its public duties.

Confisk. An old form of confiscate.

Confitens reus /kénfatenz riyss/.
who admits his guilt.

An accused person

Conflicting evidence. Evidence offered by plaintiff and
defendant, or prosecutor and defendant which is incon-
sistent and cannot be reconciled.

Conflict of authority. A division between two or more
courts (generally courts of last resort) on some legal
principal or application of law. May also refer to dis-
parity between authorities on a subject. See also Choice
of law; Conflict of laws.

Conflict of interest. Term used in connection with
public officials and fiduciaries and their relationship to
matters of private interest or gain to them. Ethical
problems connected therewith are covered by statutes in
most jurisdictions and by federal statutes on the federal
level. The Code of Professional Responsibility and Mod-
el Rules of Professional Conduct set forth standards for
actual or potential conflicts of interest between attorney
and client. Generally, when used to suggest disqualifi-
cation of a public official from performing his sworn
duty, term “conflict of interest” refers to a clash be-
tween public interest and the private pecuniary interest
of the individual concerned. Gardner v. Nashville
Housing Authority of Metropolitan Government of
Nashville and Davison County, Tenn., C.A.Tenn., 514
F.2d 38, 41. A situation in which regard for one duty
tends to lead to disregard of another. U.S. v. Miller,
C.A.Mass., 463 F.2d 600, 602.

A conflict of interest arises when a government em-
ployee’s personal or financial interest conflicts or ap-
pears to conflict with his official responsibility. 18
U.S.C.A. § 203 et seq.

Conflict of laws. Inconsistency or difference between
the laws of different states or countries, arising in the
case of persons who have acquired rights, incurred obli-
gations, injuries or damages, or made contracts, within
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the territory of two or more jurisdictions. Hence, that
branch of jurisprudence, arising from the diversity of
the laws of different nations, states or jurisdictions, in
their application to rights and remedies, which recon-
ciles the inconsistency, or decides which law or system is
to govern in the particular case, or settles the degree of
force to be accorded to the law of another jurisdiction,
(the acts or rights in question having arisen under it)
either where it varies from the domestic law, or where
the domestic law is silent or not exclusively applicable
to the case in point. Restatement, Second, Conflicts of
Law, § 2. See also Center of gravity doctrine; Choice of
law; Grouping of contacts; Kilberg doctrine; Lex celebra-
tionis; Lex contractus; Lex fori; Lex loci; Lex loci celebra-
tionis; Lex loci contractus; Lex situs; Lex solutionis; Lex
validitatis; Renvoi doctrine.

Conflict of personal laws. Term used to describe con-
flicts within a particular state arising from application
of general law to racial and religious groups which have
their own laws, e.g. tribal laws of the Indians.

Conformed copy. An exact copy of a document on
which has been written explanations of things that
could not or were not copied; e.g. written signature
might be replaced on conformed copy with notation that
it was signed by the person whose signature appears on
the original.

Conforming. In law of sales, goods or conduct including
any part of a performance are conforming or conform to
the contract when they are in accordance with the
obligations under the contract. U.C.C. § 2-106(2).

Conforming use. In zoning and land use planning, a
use of a structure which is in conformity with those uses
permitted by the particular zoning classification of the
area. Compare Nonconforming use.

Conformity. Correspondence in form, manner, or use;
agreement; harmony; congruity.

Conformity Act, or statute. A term used to designate
Act June 1, 1872, c. 255, § 5, 17 Stat. 197, providing that
the practice, pleadings, and forms and modes of proceed-
ing in civil causes, other than equity and admiralty
causes, in the federal district courts shall conform, as
near as may be, to those existing in like causes in the
courts of the state within which such district courts are
held. Since the adoption of the Federal Rules of Civil
Procedure, 28 U.S.C.A., the Conformity Act is no longer
effective. Hydraulic Press Mfg. Co. v. Williams, White
& Co., C.C.A.I11.1947, 165 F.2d 489.

Conformity, Bill of. See Bill (Equity pleading and prac-
tice).

Conformity hearing. Hearing -ordered by court to de-
termine whether judgment or decree directed to be
prepared by the prevailing party conforms with decision
of court. Commonly after court makes its findings it
directs prevailing party to draw judgment or decree in
conformity with such findings and decision.

Confrairie /konfrériy/kanfrériy/. Fr. In old English
law, a fraternity, brotherhood, or society.
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Confreres /konfrerz/konfrérz/. Brethren in a religious
house; fellows of one and the same society.

Confrontation. In criminal proceedings, the accused
has a right to be “confronted with the witnesses against
him.” This Sixth Amendment right consists of the act
of setting a witness face to face with the accused, in
order that the latter may make any objection he has to
the witness, or that the witness may identify the ac-
cused; and, does not mean merely that witnesses are to
be made visible to the accused, but imports the constitu-
tional privilege to cross-examine them. In fact, the
essence of the right of confrontation is the right to
cross-examination. Davis v. Alaska, 415 U.S. 308, 94
S.Ct. 1105, 39 L.Ed.2d 347. A disruptive defendant may,
however, lose his right to be present in the courtroom,
and, as a result, lose his right to confront witnesses.
Illinois v. Allen, 397 U.S. 337, 90 S.Ct. 1057, 25 L.Ed.2d
353.

Confrontation clause. See Confrontation.

Confusio /kanfyuwz(h)i)yow/. In the civil law, the in-
separable intermixture of property belonging to differ-
ent owners; it is properly confined to the pouring to-
gether of fluids, but is sometimes also used of a melting
together of metals or any compound formed by the
irrecoverable commixture of different substances. It is
distinguished from commixtion by the fact that in the
latter case a separation may be made, while in a case of
confusio there cannot be. 2 Bl.Comm. 405.

Confusion. This term, as used in the civil law and in
compound terms derived from that source, means a
blending or intermingling, and is equivalent to the term
“merger” as used at common law. To mix or blend so
that things cannot be distinguished. Spangler Candy
Co. v. Crystal Pure Candy Co., D.C.Ill., 235 F.Supp. 18,
27. The mixing together of goods of two or more owners
so that the independent goods cannot be identified. See
also Commingle.

Confusion of boundaries. The title of that branch of
equity jurisdiction which relates to the discovery and
settlement of conflicting, disputed, or uncertain bound-
aries.

Confusion of debts. An obsolete term which refers to a
mode of extinguishing a debt, by the concurrence in the
same person of two qualities or adverse rights to the
same thing which mutually destroy each other. This
may occur in several ways, as where the creditor be-
comes the heir of the debtor, or the debtor the heir of
the creditor, or either accedes to the title of the other by
any other mode of transfer.

Confusion of goods. Results when goods belonging to
two or more owners become intermixed to the point
where the property of any of them no longer can be
identified except as part of a mass of like goods. John-
son v. Covey, 1 Utah 2d 180, 264 P.2d 283. See also
Commingle.

Confusion of rights. A union of the qualities of debtor
and creditor in the same person. The effect of such a
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union is, generally, to extinguish the debt. Baylor Univ-
ersity v. Bradshaw, Tex.Civ.App., 52 S.W.2d 1094, 1101.

Confusion of titles. A civil-law expression, synonymous
with “merger,” as used in the common law, applying
where two titles to the same property unite in the same
person.

Confute /kanfyuwt/. To prove to be false, defective, or
invalid.

Con game. A swindle or any arrangement in which a
person is deliberately defrauded because of his trust in
the one who is swindling. See also Confidence game;
Flim-flam.

Congé /konjéy/konzhéy/. Fr. In French law, permis-
sion, leave, license; a passport or clearance to a vessel;
a permission to arm, equip, or navigate a vessel.

Congeable /konjiysbsl/. L. Fr.
allowable.

Lawful; permissible;

Congé d’accorder /konzhéy dakordéy/. Leave to ac-
cord. A permission granted by the court, in the old
process of levying a fine, to the defendant to agree with
the plaintiff.

Congé d’emparler /konzhéy domparléy/. Leave to im-
parl. The privilege of an imparlance (licentia loquendi).
3 Bl.Comm. 299.

Congé d’eslire /konzhéy delir/. Also spelled congé
d’élire, congé délire. A permission or license from the
British sovereign to a dean and chapter to elect a bishop,
in time of vacation; or to an abbey or priory which is of
royal foundation, to elect an abbot or prior.

Congenital. A condition present at birth.

Congildones /kongildéwniyz/.
members of a guild.

In Saxon law, fellow-

Congius /kénjiyas/. An ancient measure containing
about a gallon and a pint.

Conglomerate /konglémorat/. A corporation that has
diversified its operations usually by acquiring unrelated
enterprises in widely varied industries. Such individual
businesses are normally controlled by a single corporate
entity.

Conglomerate merger. Merger among firms which op-
erate in separate and distinct markets; e.g. merger of
companies with different product lines. A merger in
which there are no economic relationships between the
acquiring and the acquired firm. Kennecott Copper
Corp. v. F. T. C, C.A.10, 467 F.2d 67, 75. A combination
of two or more companies in which neither competes
directly with the other and no buyer-seller relationship
exists. A merger other than a horizontal or vertical
merger. U. S. v. International Tel. & Tel. Corp., D.C.
Conn,, 306 F.Supp. 766, 774. See also Conglomerate;
Merger.

Congregate. To come together; to assemble; to meet.

Congregation. An assembly or gathering; specifically,
an assembly or society of persons who together consti-
tute the principal supporters of a particular parish, or
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habitually meet at the same church for religious exercis-
es.

Congress /kongrss/. Formal meeting of delegates or
representatives. The Congress of the United States was
created by Article I, Section 1, of the Constitution,
adopted by the Constitutional Convention on September
17, 1787, providing that “All legislative Powers herein
granted shall be vested in a Congress of the United
States, which shall consist of a Senate and House of
Representatives.” The first Congress under the Consti-
tution met on March 4, 1789, in the Federal Hall in New
York City. The membership then consisted of 20 Sena-
tors and 59 Representatives. See House of Representa-
tives; Senate.

Congressional apportionment.
(Representatives).

See Apportionment

Congressional committee. A committee of the House
of Representatives or of the Senate or a joint committee
formed for some particular public purpose.

Congressional district. A geographical unit of a State
from which one member of the House of Representatives
is elected.

Congressional immunity. See Legislative immunity.

Congressional powers. The authority vested in the
Senate and House of Representatives to enact laws, etc.
as provided in U.S.Const., Art. L

Congressional Record. Proceedings of Congress are
published in the Congressional Record, which is issued
daily when Congress is in session. Publication of the
Record began March 4, 1873; it was the first series
officially reported, printed, and published directly by the
Federal Government. The Daily Digest of the Congres-
sional Record, printed in the back of each issue of the
Record, summarizes the proceedings of that day in each
House, and before each of their committees and subcom-
mittees, respectively. The Digest also presents the legis-
lative program for each day, and at the end of the week,
gives the program for the following week. Its publica-
tion was begun March 17, 1947. Members of Congress
are allowed to edit their speeches before printing and
may insert material never actually spoken by securing
from their respective houses leave to print or to extend
their remarks.

Congressman. Strictly, a member of the Congress of the
United States. But the common tendency is to apply
this term only to a member of the House of Representa-
tives, as distinguished from a senator.

Congressus /kopgrésss/. The extreme practical test of
the truth of a charge of impotence brought against a
husband by a wife. It is now disused.

Conjectio /kanjéksh(iy)ow/. In the civil law of evidence,
a throwing together. Presumption; the putting of
things together, with the inference drawn therefrom.

Conjectio causz /konjéksh(iy)ow koziy/. In the civil
law, a statement of the case. A brief synopsis of the
case given by the advocate to the judge in opening the
trial.
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Conjectural choice, rule of /ruwl ov konjékchorsl
chdys/. Where all theories of causation rest only on
conjecture, no jury question is presented.

Conjecture. A slight degree of credence, arising from
evidence too weak or too remote to cause belief. Suppo-
sition or surmise. The idea of a fact, suggested by
another fact; as a possible cause, concomitant, or result.
An idea or notion founded on a probability without any
demonstration of its truth; an idea or surmise inducing
a slight degree of belief founded upon some possible, or
perhaps probable fact of which there is no positive
evidence. Oklahoma City v. Wilcoxson, 173 OKkl. 433, 48
P.2d 1039, 1043. An explanation consistent with but
not deducible as a reasonable inference from known
facts or conditions. In popular use, synonymous with
“guess.” Also, the bringing together of the circumstanc-
es, as well as the result obtained.

Conjoint robbery. Where the act is committed by two
Or more persons.

Conjoints. Persons married to each other.

Conjudex /konjuwdeks/. In old English law, an associ-
ate judge.

Conjugal /kénjogal/. Of or belonging to marriage or the
married state; suitable or appropriate to the married
state or to married persons; matrimonial; connubial.

Conjugal rights. Matrimonial rights; the right which
husband and wife have to each other’s society, comfort,
and affection. See Consortium.

Conjugium /ksnjuwjiyom/. One of the names of mar-

riage, among the Romans.

Conjuncta /konjdpkta/. In the civil law, things joined
together or united; as distinguished from disjuncta,
things disjoined or separated.

Conjunctim /kanjsgktom/. Lat.

jointly.

In old English law,

Conjunctim et divisim /kanjspktom et dovizom/. L.
Lat. In old English law, jointly and severally.

Conjunctio /kanjigksh(iy)ow/. In the civil law, conjunc-
tion; connection of words in a sentence.

Conjunctio mariti et feminz est de jure naturz
/konjipksh(iy)ow morayty ot fémoniy est diy juriy
notyuriy/. The union of husband and wife is of the law
of nature. '

Conjunctive. Connecting in a manner denoting union.

A grammatical term for particles which serve for
joining or connecting together. Thus, the word “and” is
called a “conjunctive,” and “or” a ‘disjunctive,” con-
junction.

Conjunctive denial. Where several material facts are
stated conjunctively in the complaint, an answer which
undertakes to deny their averments as a whole, conjunc-
tively stated, is called a “conjunctive denial.”

Conjunctive obligation /ksnjsnktov oblogéyshan/. See
Obligation.
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Conjuratio /konjoréysh(iy)ow/. In old English law, a
swearing together; an oath administered to several to-
gether; a combination or confederacy under oath.

In old European law, a compact of the inhabitants of a
commune, or municipality, confirmed by their oaths to
each other and which was the basis of the commune.

Conjuration /konjoréyshon/. In old English law, a plot
or compact made by persons combining by oath to do
any public harm.

The offense at common law of having conference or
commerce with evil spirits, in order to discover some
secret, or effect some purpose. The English Witchcraft
Act of 1735, which made conjuration an offense, was
repealed by the Fraudulent Mediums Act of 1951.

Conjurator /kénjoréytor/. In old English law, one who
swears or is sworn with others; one bound by oath with
others; a compurgator; a conspirator.

Connect. To join or fasten together as by something
intervening; to associate as in occurrence or in idea; to
combine; to unite or link together, as in an electrical
circuit; to establish a bond or relation between; to meet
or make connections for transference of passengers or
change of means of communication.

Connected. Joined; united by junction, by an interven-
ing substance or medium, by dependence or relation, or
by order in a series.

Connecting carrier. One of several common carriers
whose united lines or parts constitute the route over
which shipment is to pass, and which participates in
transportation of such shipment as a common carrier
furnishing a necessary link in transportation. Herman
v. Railway Exp. Agency, 17 N.J.Super. 10, 85 A.2d 284.

Connecting factors. In conflict of laws, legal categories
such as the place of making a contract which serve to
determine the choice of law in a particular case.

Connecting up doctrine. A thing may be put into
evidence (including testimony) subject to its being con-
nected up with later evidence that will show its rele-
vance.

Connection. The state of being connected or joined;
union by junction, by an intervening substance or medi-
um, by dependence or relation, or by order in a series.

Connections. Relations by blood or marriage, but more
commonly the relations of a person with whom one is
connected by marriage. In this sense, the relations of a
wife are “connections” of her husband. The term is
vague and indefinite.

Connexité /koneksiytéy/. In French law, this exists
when two actions are pending which, although not iden-
tical as in lis pendens, are so nearly similar in object
that it is expedient to have them both adjudicated upon
by the same judges.

Connexity. Nexus or connection; for purposes of ac-
quiring personal jurisdiction over a foreign corporation,
this refers to the requirement that the cause of action
arise out of the transaction or operation connected with
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or incidental to the activities of a foreign corporation in
the state. Kravitz v. Gebrueder Pletscher Druck-Gus-
swaremfabrik, Fla.App. 3 Dist., 442 So.2d 985, 987.

Connivance /kanayvon(t)s/. The secret or indirect con-
sent or permission of one person to the commission of an
unlawful or criminal act by another. A winking at;
voluntary blindness; an intentional failure to discover
or prevent the wrong; forbearance or passive consent.
Pierce v. Crisp, 260 Ky. 519, 86 S.W.2d 293, 296.

As constituting defense in divorce action, is plaintiff’s
corrupt consent, express or implied, to offense charged
against defendant. Muir v. Muir, Del.Super., 7 Terry
578, 86 A.2d 857, 858. This defense has been abolished
by many states with the enactment of no-fault divorce
laws.

Connive /konayv/. To co-operate secretly with, or to
have a secret or clandestine understanding with. To
take part or co-operate privily with another, to aid or
abet. To look upon with secret favor; it implies both
knowledge and assent, either active or passive. See
Connivance.

Connoissement /koneysmén/. In French law, an in-
strument, signed by the master of a ship or his agent,
containing a description of the goods loaded on a ship,
the persons who have sent them, the persons to whom
they were sent, and the undertaking to transport them;
similar to the English and American bill of lading.

Connubium /kon(y)awbiyam/. In the civil law, mar-
riage. Among the Romans, a lawful marriage as distin-
guished from “concubinage” (g.v.), an inferior marriage.

Conocimiento /kondsiym(i)yéntow/. In Spanish law, a
bill of lading. In the Mediterranean ports it is called
“poliza de cargamiento.”

In Spanish law, a recognizance.

Conpossessio /kompoazésh(iy)ow/.
possession.

In civil law, a joint

Conquereur /kégkosrar/. In Norman and old English
law, the same as “conqueror” (q.v.).

Conqueror. In old English and Scotch law, the first
purchaser of an estate; he who first brought an estate
into his family, or into the family owning it. 2 BL
Comm. 242, 243.

Conquest /kogkwest/. In feudal law, acquisition by
purchase; any method of acquiring the ownership of an
estate other than by descent. Also an estate acquired
otherwise than by inheritance.

In international law, the acquisition of the sovereignty
of a country by force of arms, exercised by an indepen-
dent power which reduces the vanquished to the submis-
sion of its empire. To conquer a territory or nation by
means of force.

Conquestor /kopgkwestor/konkwéstar/.
The title given to William of Normandy.

Conqueror.

Conquéts /kapkwésts/konkéts/. In French law, the
name given to every acquisition which the husband and
wife, jointly or severally, make during the conjugal
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community. Thus, whatever is acquired by the husband
and wife, either by his or her industry or good fortune,
inures to the extent of one-half for the benefit of the
other. In Louisiana, these gains are called acquéts.

Conquisitio /kogkwazish(iy)ow/. In feudal and old Eng-
lish law, acquisition. 2 Bl.Comm. 242.

Conquisitor /kagkwozaytor/. In feudal law, a purchas-
er, acquirer, or conqueror. 2 Bl.Comm. 242, 243.

Consanguineus /konsongwiniyss/. Lat. A person relat-
ed by blood; a person descended from the same common
stock.

Consanguineus est quasi eodem sanguine natus
/konsongwiniyss est kwéysay iyowdom s@&pgwoaniy
néytos/. A person related by consanguinity is, as it
were, sprung from the same blood.

Consanguineus frater /konsopgwiniyss fréytor/. In civ-
il and feudal law, a half-brother by the father’s side, as
distinguished from frater uterinus, a brother by the
mother’s side. 2 Bl.Comm. 231.

Consanguinity /konsengwinadiy/. Kinship; blood rela-
tionship; the connection or relation of persons descend-
ed from the same stock or common ancestor. Consan-
guinity is distinguished from “affinity,” which is the
connection existing in consequence of a marriage, be-
tween each of the married persons and the kindred of
the other.

Lineal and collateral consanguinity. Lineal consanguin-
ity is that which subsists between persons of whom one
is descended in a direct line from the other, as between
son, father, grandfather, great-grandfather, and so up-
wards in the direct ascending line; or between son,
grandson, great-grandson, and so downwards in the di-
rect descending line. Collateral consanguinity is that
which subsists between persons who have the same
ancestors, but who do not descend (or ascend) one from
the other. Thus, father and son are related by lineal
consanguinity, uncle and nephew by collateral sanguini-
ty.

Conscience. The moral sense; the faculty of judging the
moral qualities of actions, or of discriminating between
right and wrong; particularly applied to one’s percep-
tion and judgment of the moral qualities of his own
conduct, but in a wider sense, denoting a similar applica-
tion of the standards of morality to the acts of others.
The sense of right and wrong inherent in every person
by virtue of his existence as a social entity; good con-
science being a synonym of equity. In law, especially
the moral rule which requires probity, justice, and hon-
est dealing between man and man, as when we say that
a bargain is “against conscience” or “unconscionable,”
or that the price paid for property at a forced sale was so
inadequate as to “shock the conscience.”” This is also
the meaning of the term as applied to the jurisdiction
and principles of decision of courts of chancery, as in
saying that such a court is a “court of conscience,” that
it proceeds “according to conscience,” or that it has
cognizance of “matters of conscience.”



CONSCIENCE, COURTS OF

Conscience, courts of. In English law, courts, not of
record, constituted by act of parliament in the city of
London, and other towns, for the recovery of small
debts; otherwise and more commonly called “Courts of
Requests.” Such courts have been superseded by county
courts.

Conscience of the court. When an issue is sent out of
chancery to be tried at law, to “inform the conscience of
the court,” the meaning is that the court is to be
supplied with exact and dependable information as to
the unsettled or disputed questions of fact in the case, in
order that it may proceed to decide it in accordance with
the principles of equity and good conscience in the light
of the facts thus determined. Watt v. Starke, 101 U.S.
247, 25 L.Ed. 826. This procedure is now obsolete with
the merger of law and equity into a single cause of
action.

Conscience, right of. As used in some constitutional
provisions, this phrase is equivalent to religious liberty
or freedom of conscience.

Conscientia dicitur a con et scio, quasi scire cum deo
/kons(h)iyénsh(iy)s disstor ey kon ét sayow, kwéysay
sayriy kdm diyow/. Conscience is called from con and
scio, to know, as it were, with God.

Conscientious objector. One who, by reason of reli-
gious training and belief, is conscientiously opposed to
participation in war. Such person need not be a mem-
ber of a religious sect whose creed forbids participation
in war to be entitled to classification as a conscientious
objector. U. S. v. Bowles, C.C.A.N.J,, 131 F.2d 818. Itis
sufficient if such person has a conscientious scruple
against war in any form. U. S. ex rel. Phillips v.
Downer, C.C.A.N.Y,, 135 F.2d 521, 524, 525. Such objec-
tion must however be shown to be sincere. U. S. v.
Miller, D.C.N.D., 337 F.Supp. 1402, 1403. In lieu of
active military service, such person is subject to civilian
work contributing to the national health, safety or inter-
est. 50 US.C.A. App. § 456(J).

Conscientious parallelism. Refers to the situation al-
leged to result in markets where there are few sellers
and where, although lacking in an express agreement,
the sellers appear to establish their prices in a “con-
sciously parallel” fashion; also known as the “interde-
pendence theory” of oligopoly pricing. Shapiro v. Gen-
eral Motors Corp., D.C.Md., 472 F.Supp. 636, 647.

Conscientious scruple. A conscientious scruple against
taking an oath, serving as a juror in a capital case, doing
military duty, or the like, is an objection or repugnance
growing out of the fact that the person believes the
thing demanded of him to be morally wrong, his con-
science being the sole guide to his decision; it is thus
distinguished from an “objection on principle,” which is
dictated by the reason and judgment, rather than the
moral sense, and may relate only to the propriety or
expediency of the thing in question.

Conscription. Compulsory enrollment and induction
into military service; drafted.
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Consecrate. In ecclesiastical law, to dedicate to sacred
purposes, as a bishop by imposition of hands, or a
church or churchyard by prayers, etc. Consecration is
performed by a bishop or archbishop.

Consecratio est periodus electionis; electio est
prezambula consecrationis /konsokréysh(iy)ow est pi-
riyowdss olekshiyownos; oléksh(iy)ow est priy@mbyslo
konsokreyshiyéwnos/. Consecration is the termination
of election; election is the preamble of consecration.

Consecutive. Successive; succeeding one another in
regular order; to follow in uninterrupted succession.

Consecutive sentences. When one sentence of confine-
ment is to follow another in point of time, the second
sentence is deemed to be consecutive. May also be
applied to suspended sentences. Also called “from and
after” sentences. See also Sentence.

Concedo /konséydow/. Sp. A term used in conveyances
under Mexican law, equivalent to the English word
“grant.”

Conseil de famille /konséy dos famiy/. In French law, a
family council. Certain acts require the sanction of this
body. For example, a guardian can neither accept nor
reject an inheritance to which the minor has succeeded
without its authority (Code Nap. 461); nor can he accept
for the child a gift inter vivos without the like authority
(Code Nap. 463).

Conseil de prudhommes /konséy do pruwdém/. In
French law, one of a species of trade tribunals, charged
with settling differences between masters and workmen.
They endeavor, in the first instance, to conciliate the
parties. In default, they adjudicate upon the questions
in dispute. Their decisions are final up to 200f. Beyond
that amount, appeals lie to the tribunals of commerce.

Conseil d’état /konséy deyta/. Council of state. One of
the oldest of French institutions, its origin dating back
to 1302. It decides or advises upon state questions and
measures proposed for legislation, submitted to it by the
President of the Republic, by the members of the Cabi-
net, and by Parliament.

Conseil judiciaire /konséy zhudis(i)yér/. In French law,
when a person has been subjected to an interdiction on
the ground of his insane extravagance, but the interdic-
tion is not absolute, but limited only, the court of first
instance, which grants the interdiction, appoints a coun-
cil, called by this name, with whose assistance the party
may bring or defend actions, or compromise the same,
alienate his estate, make or incur loans, and the like.

Consensual contract /konsénshuwol kéntraekt/. A
term derived from the civil law, denoting a contract
founded upon and completed by the mere consent of the
contracting parties, without any external formality or
symbolic act to fix the obligation. See also Contract.

Consensual marriage /kansénshuwal mé&rsj/. Marriage

resting simply on consent per verba de prasenti, be-
tween competent parties. See also Common-law mar-
riage.
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Consensus ad idem /kansénsss @&d aytom/. An agree-
ment of parties to the same thing; a meeting of minds.

Consensus est voluntas plurium ad quos res pertinet,
simul juncta /konsénsss ést voldnt@s plariyom &d
kwows riyz pdrtonst, sdymol jspkte/. Consent is the
conjoint will of several persons to whom the thing be-
longs.

Consensus facit legem /kansénsss féysot liyjom/. Con-
sent makes the law. (A contract is law between the
parties agreeing to be bound by it.)

Consensus, non concubitus, facit nuptias vel matri-
monium, et consentire non possunt ante annos nu-
biles /konsénsss, nén konkyuwbstas, féysst népshiyss
vél matroméwn(i)yam, ét konsantayriy non pésont @ntiy
&nows n(y)awboliyz/. Consent, and not cohabitation (or
coition), constitutes nuptials or marriage, and persons
cannot consent before marriageable years. 1 Bl.Comm.
434.

Consensus tollit errorem /konsénsas tolot orérom/.
Consent (acquiescence) removes mistake.

Consensus voluntas multorum ad quos res pertinet,
simul juncta /konsénsss voldnt@s moltérom ad kwows
riyz prtonst saymal jdpkts/. Consent is the united will
of several interested in one subject-matter.

Consent. A concurrence of wills. Voluntarily yielding
the will to the proposition of another; acquiescence or
compliance therewith. Agreement; approval; permis-
sion; the act or result of coming into harmony or accord.
Consent is an act of reason, accompanied with delibera-
tion, the mind weighing as in a balance the good or evil
on each side. It means voluntary agreement by a per-
son in the possession and exercise of sufficient mental
capacity to make an intelligent choice to do something
proposed by another. It supposes a physical power to
act, a moral power of acting, and a serious, determined,
and free use of these powers. Consent is implied in
every agreement. It is an act unclouded by fraud,
duress, or sometimes even mistake.

Willingness in fact that an act or an invasion of an
interest shall take place. Restatement, Second, Torts,
§ 10A.

As used in the law of rape “‘consent” means consent of
the will, and submission under the influence of fear or
terror cannot amount to real consent. There must be
an exercise of intelligence based on knowledge of its
significance and moral quality and there must be a
choice between resistance and assent. And if woman
resists to the point where further resistance would be
useless or until her resistance is overcome by force or
violence, submission thereafter is not “consent”.

See also Acquiescence; Age of consent; Assent; Conni-
vance; Informed consent.

Consent decree. See Decree.
Consent dividend. See Dividend.
Consent judgment. See Judgment.

Express consent. That directly given, either viva voce or
in writing. It is positive, direct, unequivocal consent,

CONSENT RULE

requiring no inference or implication to supply its mean-
ing. Pacific Nat. Agricultural Credit Corporation v.
Hagerman, 40 N.M. 116, 55 P.2d 667, 670.

Express or implied consent. Under motor vehicle liabili-
ty insurance law providing that policy should cover any
person responsible for operation of insured vehicle with
insured’s express or implied consent, words “express or
implied consent” primarily modify not the word “opera-
tion”, but the word “responsible”, and imply possession
of vehicle with consent of owner and responsibility to
him.

Implied consent. That manifested by signs, actions, or
facts, or by inaction or silence, which raise a presump-
tion or inference that the consent has been given. An
inference arising from a course of conduct or relation-
ship between the parties, in which there is mutual
acquiescence or a lack of objection under circumstances
signifying assent. Allstate Ins. Co. v. State Farm Mutu-
al Automobile Ins. Co, 260 S.C. 350, 195 S.E.2d 711, 713
(use of motor vehicle). For example, when a corporation
does business in a state it impliedly consents to be
subject to the jurisdiction of that state’s courts in the
event of tortious conduct, even though it is not incorpo-
rated in that state.

Most every state has a statute implying the consent of
one who drives upon its highways to submit to some
type of scientific test or tests measuring the alcoholic
content of the driver’s blood. In addition to implying
consent, these statutes usually provide that if the result
of the test shows that the alcohol content exceeds a
specified percentage, then a rebuttable presumption of
intoxication arises.

Consentible lines /kanséntabsl laynz/. See Line.

Consentientes et agentes pari pcna plectentur
/kansénshiyéntiyz ét ojéntiyz pa&riy piyns plek-
téntor/. They who consent to an act, and they who do
it, shall be visited with equal punishment.

Consentire matrimonio non possunt infra [ante] an-
nos nubiles /konsentayriy m&tromowniyow non pdsent
infro [&ntiy] @&nows nyuwboliyz/. Parties cannot con-
sent to marriage within the years of marriage [before
the age of consent].

Consent judgment. See Judgment.

Consent jurisdiction. Parties may agree in advance to
submit their controversy to a given forum, in which case
the forum is the consent jurisdiction.

Consent of victim. The submission of a victim is gener-
ally no defense to a crime unless, as in the case of rape,
the victim’s consent negatives an element of the crime
itself.

Consent rule. An entry of record by the defendant,
confessing the lease, entry, and ouster by the plaintiff in
an action of ejectment. A superseded instrument, in
which a defendant in an action of ejectment specified for
what purpose he intended to defend, and undertook to
confess not only the fictitious lease, entry, and ouster,
but that he was in possession.



CONSENT SEARCH

Consent search. A search made by police after the
subject of the search has consented; such consent, if
freely and intelligently given, will validate a warrant-
less search. Washington v. Chrisman, 455 U.S. 1, 102
S.Ct. 812. Consent is not freely and voluntarily given in
the face of colorably lawful coercion, Bumper v. North
Carolina, 391 U.S. 543, 88 S.Ct. 1788, 20 L.Ed.2d 797;
Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 99 S.Ct.
2319, 60 L.Ed.2d 920; and questions regarding duress or
coercion in a consent search are determined by the
totality of the circumstances. United States v. Menden-
hall, 466 US. 544, 100 S.Ct. 1870, 64 L.Ed.2d 497.
See 18 U.S.C.A. § 2236.

Consent to be sued. Agreement in advance to be sued
in a particular form. See Cognovit judgment; Judgment
(Confession of judgment).

Consent to notice. In documents which treat of the
requirement of notice, (e.g. lease) a party may consent to
notice beforehand or agree that notice to some other
person will satisfy the requirement of notice to him.

Consequence. The result following in natural sequence
from an event which is adapted to produce, or to aid in
producing, such result; the correlative of “cause”.
Board of Trustees of Firemen’s Relief and Pension Fund
for City of Tulsa v. Miller, 186 Okl. 586, 99 P.2d 146,
147. See also Natural and probable consequences.

Consequentiz non est consequentia /konsokwénshiyiy
nén est konsokwénsh(iy)s/. The consequence of a conse-
quence exists not.

Consequential contempt. The ancient name for what
is now known as “constructive” contempt of court. See
Contempt.

Consequential damages. See Damages.

Consequential loss. Losses not directly caused by dam-
age, but rather arising from results of such damage.

Conservation. The concern which people have that
nature be kept in as pristine a state as possible. Minne-
sota Public Research Group v. Butz, D.C.Minn. 358
F.Supp. 584, 596.

Conservator. A guardian; protector; preserver. Ap-
pointed by court to manage affairs of incompetent or to
liquidate business. Person appointed by a court to
manage the estate of one who is unable to manage
property and business affairs effectively. Uniform Pro-
bate Code §§ 1-201(6), 5-401(2). See also Guardian.

Conservators of the peace. Officers authorized to pre-
serve and maintain the public peace. In England, these
of ficers were locally elected by the people until the reign
of Edward III, when their appointment was vested in the
king. Their duties were to prevent and arrest for
breaches of the peace, but they had no power to arraign
and try the offender until about 1360, when this authori-
ty was given to them by act of parliament, and “then
they acquired the more honorable appellation of justices
of the peace”. 1 BL.Comm. 351.

Conserve. To save and protect from loss or damage.
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Consider. To fix the mind on, with a view to careful
examination; to examine; to inspect. To deliberate

about and ponder over.
See also Considered.

To entertain or give heed to.

Considerable. Worthy of consideration; required to be
observed. A “considerable” number, as of persons, does
not necessarily mean a very great or any particular
number of persons; the term “considerable” being mere-
ly relative.

Consideratio curie /konsidoréysh(iy)ow kyuariyiy/. The
judgment of the court.

Consideration. The inducement to a contract. The
cause, motive, price, or impelling influence which induc-
es a contracting party to enter into a contract. The
reason or material cause of a contract. Some right,
interest, profit or benefit accruing to one party, or some
forbearance, detriment, loss, or responsibility, given, suf-
fered, or undertaken by the other. Restatement, Sec-
ond, Contracts, §§ 17(1), 71. Richman v. Brookhaven
Servicing Corp., 80 Misc.2d 563, 363 N.Y.S.2d 731, 733.
It is a basic, necessary element for the existence of a
valid contract that is legally binding on the parties.

See also Adequate consideration; Failure of considera-
tion; Fair and valuable consideration; Fair consideration;
Good consideration; Inadequate consideration; Love and
affection; Past consideration; Valuable consideration;
Want of consideration.

Considerations are either executed or executory; ex-
press or implied; good or valuable. See definitions be-
low.

Concurrent consideration. One which arises at the same
time or where the promises are simultaneous.

Continuing consideration. One consisting in acts or
performances which must necessarily extend over a con-
siderable period of time.

Equitable or moral considerations. Considerations
which are devoid of efficacy in point of strict law, but
are founded upon a moral duty, and may be made the
basis of an express promise.

Executed or executory considerations. The former are
acts done or values given before or at the time of
making the contract; the latter are promises to give or
do something in future.

Express or implied considerations. The former are those
which are specifically stated in a deed, contract, or other
instrument; the latter are those inferred or supposed by
the law from the acts or situation of the parties. Ex-
press consideration is a consideration which is distinctly
and specifically named in the written contract or in the
oral agreement of the parties.

Good consideration. Such as is founded on natural duty
and affection, or on a strong moral obligation. A consid-
eration for love and affection entertained by and for one
within degree recognized by law. Motives of natural
duty, generosity, and prudence come under this class.
The term is sometimes used in the sense of a considera-
tion valid in point of law, and it then includes a valuable
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or sufficient as well as a meritorious consideration.
Generally, however, good is used in antithesis to valu-
able consideration (q.v.).

Gratuitous consideration. One which is not founded
upon any such loss, injury, or inconvenience to the party
to whom it moves as to make it valid in law.

Illegal consideration. An act which if done, or a prom-
ise which if enforced, would be prejudicial to the public
interest or contrary to law.

Implied considerations. See Express or implied consider-
ations, above.

Impossible consideration.
formed.

One which cannot be per-

Legal consideration. One recognized or permitted by
the law as valid and lawful; as distinguished from such
as are illegal or immoral. The term is also sometimes
used as equivalent to “good” or ‘“sufficient” considera-
tion.

Meritorious consideration. See Good consideration,

above.

Moral considerations. See Equitable or moral considera-
tions, above.

Nominal consideration. One bearing no relation to the
real value of the contract or article, as where a parcel of
land is described in a deed as being sold for *“one dollar,”
no actual consideration passing, or the real considera-
tion being concealed. This term is also sometimes used
as descriptive of an inflated or exaggerated value placed
upon property for the purpose of an exchange.

Past consideration. An act done before the contract is
made, which is ordinarily by itself no consideration for a
promise. As to time, considerations may be of the past,
present, or future. Those which are present or future
will support a contract not void for other reasons.

Pecuniary consideration. A consideration for an act of
forbearance which consists either in money presently
passing or in money to be paid in the future, including a
promise to pay a debt in full which otherwise would be
released or diminished by bankruptcy or insolvency pro-
ceedings.

Sufficient consideration. One deemed by the law of
sufficient value to support an ordinary contract between
parties, or one sufficient to support the particular trans-
action.

Consideratum est per curiam /konsidoréytom ést par
kyariyam/. (It is considered by the court.) The formal
and ordinary commencement of a judgment.

Consideratur /konsidoréytor/. L. Lat. It is considered.
Held to mean the same with consideratum est.

Considered. Deemed; determined; adjudged; reason-
ably regarded. For example, evidence may be said to
have been “considered” when it has been reviewed by a
court to determine whether any probative force should
be given it.

CONSIMILI CASU

Consign /konsayn/. To deliver goods to a carrier to be
transmitted to a designated factor or agent. To deliver
or transfer as a charge or trust. To commit, intrust,
give in trust. To transfer from oneself to the care of
another. To send or transmit goods to a merchant,
factor, or agent for sale. To deposit with another to be
sold, disposed of, or called for, whereby title does not
pass until there is action of consignee indicating sale.
See also Consignment.

Consignee /konsayniy/. One to whom a consignment is
made. Person named in bill of lading to whom or to
whose order the bill promises delivery. U.C.C.
§ 7-102(b).

In a commercial use, “consignee” means one to whom
a consignment may be made, a person to whom goods
are shipped for sale, or one to whom a carrier may
lawfully make delivery in accordance with his contract
of carriage, or one to whom goods are consigned,
shipped, or otherwise transmitted. Power Transmission
Equipment Corp. v. Beloit Corp, 55 Wis2d 540, 201
N.w.2d 13, 15, 16.

Consignment. The act or process of consigning goods;
the transportation of goods consigned; an article or
collection of goods sent to a factor; goods or property
sent, by the aid of a common carrier, from one person in
one place to another person in another place; something
consigned and shipped. Entrusting of goods to another
to sell for the consignor. A bailment for sale.

The term “consignment”, used in a commercial sense,
ordinarily implies an agency and denotes that property
is committed to the consignee for care or sale. Parks v.
Atlanta News Agency, Inc., 115 Ga.App. 842, 156 S.E.2d
137, 140.

See also Reconsignment.

Consignment contract. Consignment of goods to anoth-
er (consignee) for sale under agreement that consignee
will pay consignor for any sold goods and will return
any unsold goods. A bailment for sale.

Consignment sale. See Consignment.

Consignor /ksnsaynor/. One who sends or makes a
consignment; a shipper of goods. The person named in
a bill of lading as the person from whom the goods have
been received for shipment. U.C.C. § 7-102(c).

Consilia multorum quzruntur in magnis /konsiliys
moltérom kwirdntor in m&gnas/. The counsels of many
are required in great things.

Consiliarius /konsiliyériyss/. In the civil law, a coun-
sellor, as distinguished from a pleader or advocate. An
assistant judge. One who participates in the decisions.

Consilium /kansiliyam/. A day appointed to hear the
counsel of both parties. A case set down for argument.
It is commonly used for the day appointed for the
argument of a demurrer, or errors assigned.

Consimili casu /konsimslay kéysyuw/. In old English
law, a writ of entry, framed under the provisions of the
statute Westminster 2, 13 Edw. I) c. 24, which lay for
the benefit of the reversioner, where a tenant by the
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curtesy aliened in fee or for life. Many other new writs
were framed under the provisions of this statute; but
this particular writ was known emphatically by the title
here defined. The writ is now practically obsolete. 3
BlL.Comm. 51.

Consist. To stand together, to be composed of or made
up of. See Consisting.

Consistent. Having agreement with itself or something
else; accordant; harmonious; congruous; compatible;
compliable; not contradictory.

Consisting. Being composed or made up of. This word
is not synonymous with “including”, for the latter, when
used in connection with a number of specified objects,
always implies that there may be others which are not
mentioned.

Consistor. A magistrate.

Consistorium /konsastoriyam/. The state council of the
Roman emperors.

Consistory. An assembly of cardinals convoked by the
pope.
A tribunal (pretorium).

Consistory courts. In England, the courts of diocesan
bishops held in their several cathedrals (before the bish-
op’s chancellor, or commissary, who is the judge) for the
trial of all ecclesiastical causes arising within their
respective dioceses, and also for granting probates and
administrations. From the sentence of these courts an
appeal lies to the Provincial Court of the archbishop of
each province respectively.

Consobrini /konssbraynay/. In the civil law, cousins-
german, in general; brothers’ and sisters’ children, con-
sidered in their relation to each other.

Consociatio /kansows(h)iyéysh(iy)ow/. Lat. An associa-
tion, fellowship, or partnership. Applied by some of the
older writers to a corporation, and even to a nation
considered as a body politic.

Consol. A bond that never matures but is redeemable
on call.

Consolation /konssléyshon/. Comfort, contentment,
ease, enjoyment, happiness, pleasure, satisfaction.

Consolato del mare /konsowlatow dél marey/. The
name of a code of sea-laws, said to have been compiled
by order of the kings of Arragon (or, according to other
authorities, at Pisa or Barcelona) in the fourteenth
century, which comprised the maritime ordinances of
the Roman emperors, of France and Spain, and of the
Italian commercial powers. This compilation exercised
a considerable influence in the formation of European
maritime law.

Consolidate. In a general sense, to unite or unify into
one mass or body, as to consolidate several small school
districts into a large district, or to consolidate various
funds. In legislative usage, to consolidate two bills is to
unite them into one. The term means something more
than to rearrange or redivide.
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To make solid or firm; to unite, compress, or pack
together and form into a more compact mass, body, or
system. To cause to become united and extinguished in
a superior right or estate by both becoming vested in the
same person. Swaim v. Smith, 174 Tenn. 688, 130
S.w.2d 116, 120.

See also Commingle; Consolidation; Joinder; Merger.

Consolidated appeal. If two or more persons are enti-
tled to appeal from a judgment or order of a district
court and their interests are such as to make joinder
practicable, they may file a joint notice of appeal, or
may join in appeal after filing separate timely notices of
appeal, and they may thereafter proceed on appeal as a
single appellant. Appeals may be consolidated by order
of the court of appeals upon its own motion or upon
motion of a party, or by stipulation of the parties to the
several appeals. Fed.R.App.P. 3(b).

Consolidated balance sheets. See Consolidated finan-
cial statements.

Consolidated bonds. Bonds issued to replace two or
more existing issues; thus, consolidating debt into single
issue.

Consolidated corporations. See Consolidation of corpo-
rations.

Consolidated financial statements. The financial re-

port of a parent corporation and it’s subsidiaries or
affiliates which combines the assets, liabilities, reve-
nues, and expenses of all of the entities. In preparing
consolidated financial statements, all intercompany
transactions are eliminated. See also Consolidated tax
return.

Consolidated laws. A compilation of all the laws of a
State in force arranged according to subject matter. See
Code; Codification; Compilation.

Consolidated mortgage. Unification of several out-

standing mortgages.

Consolidated securities. An issue of securities suffi-
ciently large to provide the funds to retire two or more
outstanding issues of debt securities.

Consolidated tax returns. A procedure whereby cer-

tain affiliated corporations may file a single return,
combine the tax transactions of each corporation, and
arrive at a single income tax liability for the group.
The election to file a consolidated return is usually
binding on future years. LR.C. §§ 1501-1505. See also
Consolidated financial statement.

Consolidation. Act of consolidating, or the status of
being consolidated. Unification of two or more actions.
See Consolidation of actions.

In the civil law, the union of the usufruct with the
estate out of which it issues, in the same person; which
happens when the usufructuary acquires the estate, or
vice versa. In either case the usufruct is extinct.

In ecclesiastical law, the union of two or more benefic-
es in one.
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In corporate law, the combination of two or more
corporations into a newly created corporation. Thus, A
Corporation and B Corporation combine to form C Cor-
poration. The Revised Model Business Corporation Act
eliminates the consolidation as a distinct type of corpo-
rate amalgamation. A consolidation may qualify as a
nontaxable reorganization if certain conditions are satis-
fied. See also Consolidation of corporations; Merger.

Consolidation loan. See Loan.

Consolidation of actions. The act or process of uniting
several actions into one trial and judgment, by order of
a court, where all the actions are between the same
parties, pending in the same court, and involving sub-
stantially the same subject-matter, issues and defenses;
or the court may order that one of the actions be tried,
and the others decided without trial according to the
judgment in the one selected.

When actions involving a common question of law or
fact are pending before the court, it may order a joint
hearing or trial of any or all the matters in issue in the
actions; it may order all the actions consolidated; and it
may make such orders concerning proceedings therein
as may tend to avoid unnecessary costs or delay. Fed.R.
Civil P. 42(a); New York C.P.L.R. § 602.

See also Joinder (Joinder of claims).

Consolidation of cases. See Consolidation of actions.

Consolidation of corporations. Occurs when two or
more corporations are extinguished, and by the same
process a new one is created, taking over the assets and
assuming the liabilities of those passing out of existence.
A unifying of two or more corporations into a single new
corporation having the combined capital, franchises, and
powers of all its constituents. See also Consolidation.

Merger distinguished. In a “merger”, one corporation
absorbs the other and remains in existence while the
other is dissolved, and in a “consolidation” a new corpo-
ration is created and the consolidating corporations are
extinguished. See also Merger.

Consonant statement. A prior declaration of a witness
whose testimony has been attacked and whose credibili-
ty stands impeached, which the court will allow to be
proved by the person to whom the declaration was made
in order to support the credibility of the witness and
which but for the existence of such impeachment would
ordinarily be excluded as hearsay.

Consortio malorum me quoque malum facit /kon-
sorsh(iyJow molérom miy kwowkwiy méelom féysot/.
The company of wicked men makes me also wicked.

Consortium /konsérsh(iy)Jom/. Conjugal fellowship of
husband and wife, and the right of each to the company,
society, co-operation, affection, and aid of the other in
every conjugal relation. Roseberry v. Starkovich, 73
N.M. 211, 387 P.2d 321, 322. Loss of ‘“‘consortium”
consists of several elements, encompassing not only ma-
terial services but such intangibles as society, guidance,
companionship, and sexual relations. Countryman v.
Winnebago County, 2 Dist., 135 I1L.App.3d 384, 90 Il
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Dec. 344, 347, 481 N.E.2d 1255, 1258. Damages for loss
of consortium are commonly sought in wrongful death
actions, or when spouse has been seriously injured
through negligence of another, or by spouse against
third person alleging that he or she has caused break-
ing-up of marriage. Cause of action for ‘“‘consortium”
occasioned by injury to marriage partner, is a separate
cause of action belonging to the spouse of the injured
married partner and though derivative in the sense of
being occasioned by injury to spouse, is a direct injury to
the spouse who has lost the consortium. Peeples v.
Sargent, 77 Wis.2d 612, 253 N.W.2d 459, 471. See also
Alienation of affections.

In the civil law, a union of fortunes; a lawful Roman
marriage. The joining of several persons as parties to
one action.

In old English law, the term signified company or
society, and in the language of pleading, as in the phrase
per quod consortium amisit, it has substantially the
same meaning, viz., the companionship or society of a
wife. 3 BlL.Comm. 140.

Consortship. In maritime law, an agreement or stipula-
tion between the owners of different vessels that they
shall keep in company, mutually aid, instead of interfer-
ing with each other, in wrecking and salvage, whether
earned by one vessel or both.

Conspicuous place. Within the meaning of a statute
relating to the posting of notices, a “conspicuous place”
means one which is reasonably calculated to impart the
information in question.

Conspicuous term or clause. A term or clause is con-
spicuous when it is so written that a reasonable person
against whom it is to operate ought to have noticed it.
For example, printing in italics or boldface or contrast-
ing color, or typing in capitals or underlined, is conspic-
uous. Rev. Model Bus.Corp. Act, § 1.40. A printed
heading in capitals (as: NON-NEGOTIABLE BILL OF
LADING) is conspicuous. Language in the body of a
form is “conspicuous” if it is in larger or other contrast-
ing type or color. But in a telegram any stated term is
“conspicuous.”

Whether a term or clause is “conspicuous” or not is for
decision by the court. Uniform Consumer Credit Code,
§ 1.301(6); U.C.C. § 1-201(10). Size of type face alone
does not determine whether required disclosure is “con-
spicuous” for purpose of Truth in Lending Act; rather,
location of disclosure, and manner in which it is set off
from other information, are also determinative. Robin-
son v. Olin Federal Credit Union, D.C.Conn., 48 B.R.
732, 740.

Conspiracy /ksnspirssiy/. A combination or confedera-
cy between two or more persons formed for the purpose
of committing, by their joint efforts, some unlawful or
criminal act, or some act which is lawful in itself, but
becomes unlawful when done by the concerted action of
the conspirators, or for the purpose of using criminal or
unlawful means to the commission of an act not in itself
unlawful.
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A person is guilty of conspiracy with another person
or persons to commit a crime if with the purpose of
promoting or facilitating its commission he: (a) agrees
with such other person or persons that they or one or
more of them will engage in conduct which constitutes
such crime or an attempt or solicitation to commit such
crime; or (b) agrees to aid such other person or persons
in the planning or commission of such crime or of an
attempt or solicitation to commit such crime. Model
Penal Code, § 5.03.

Crime of conspiracy is distinct from the crime contem-
plated by the conspiracy (target crime), Com. v. Dyer,
243 Mass. 472, 509, 138 N.E. 296, 314, cert. denied, 262
U.S. 751, 43 S.Ct. 700, 67 L.Ed. 1214. Some jurisdictions
do not require an overt act as an element of the crime,
e.g. Com. v. Harris, 232 Mass. 588, 122 N.E. 749.

A conspiracy may be a continuing one; actors may
drop out, and others drop in; the details of operation
may change from time to time; the members need not
know each other or the part played by others; a member
need not know all the details of the plan or the opera-
tions; he must, however, know the purpose of the con-
spiracy and agree to become a party to a plan to effectu-
ate that purpose. Craig v. U. S., C.C.A.Cal,, 81 F.2d 816,
822.

There are a number of federal statutes prohibiting
specific types of conspiracy. See, e.g., 18 U.S.C.A. § 371.

See also Chain conspiracy; Co-conspirator’s rule; Com-
bination in restraint of trade; Confederacy; Seditious con-
spiracy; Wharton Rule.

Chain conspiracy. Such conspiracy is characterized by
different activities carried on with same subject of con-
spiracy in chain-like manner that each conspirator in
chain-like manner performs a separate function which
serves in the accomplishment of the overall conspiracy.
Bolden v. State, 44 Md.App. 643, 410 A.2d 1085, 1091.

Civil conspiracy. The essence of a “civil conspiracy” is a
concert or combination to defraud or cause other injury
to person or property, which results in damage to the
person or property of plaintiff. See also Civil conspiracy.

QOverthrow of government. See Sedition.
Seditions conspiracy. See Sedition.

Conspiracy in restraint of trade. Term which de-
scribes all forms of illegal agreements such as boycotts,
price fixing, etc, which have as their object interference
with free flow of commerce and trade. See Antitrust acts;
Clayton Act; Sherman Antitrust Act.

Conspirators. Persons partaking in conspiracy. See
Conspiracy. )

Conspire. To engage in conspiracy. Term carries with
it the idea of agreement, concurrence and combination,
and hence is inapplicable to a single person or thing,
and one cannot agree or conspire with another who does
not agree or conspire with him. See Conspiracy.

Constable. An officer of a municipal corporation (usual-
ly elected) whose duties are similar to those of the
sheriff, though his powers are less and his jurisdiction
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smaller. He is to preserve the public peace, execute the
process of magistrates’ courts, and of some other tribu-
nals, serve writs, attend the sessions of the criminal
courts, have the custody of juries, and discharge other
functions sometimes assigned to him by the local law or
by statute. Powers and duties of constables have gener-
ally been replaced by sheriffs.

In English law, public civil officer, whose proper and
general duty is to keep the peace within his district,
though he is frequently charged with additional duties.
1 Bl.Comm. 356. There were formerly “high,” “petty,”
and “special” constables. In England, the functions of
these special constables have been taken over by police
forces.

In Medieval law, high functionary under the French
and English kings, the dignity and importance of whose
office was second only to that of the monarch. He was
in general the leader of the royal armies, and had
cognizance of all matters pertaining to war and arms,
exercising both civil and military jurisdiction. He was
also charged with the conservation of the peace of the
nation. Thus there was a “Constable of France” and a
“Lord High Constable of England.” Rich v. Industrial
Commission, 80 Utah 511, 15 P.2d 641, 644.

Constablewick /kinstobslwik/. In English law, the ter-
ritorial jurisdiction of a constable; as bailiwick is of a
bailiff or sheriff.

Constabularius /konstZbyslériyss/. An officer of horse;
an officer having charge of foot or horse; a naval com-
mander; an officer having charge of military affairs
generally. In England his power was early diminished
and restricted to those duties which related to the pres-
ervation of the king’s peace. The office is now abolished
except as a matter of ceremony.

Constant. Fixed or invariable; uniform. Continually
recurring, regular, steady. Pfisterer v. Key, 218 Ind.
521, 33 N.E.2d 330, 335.

Constantly. In a constant manner; uniformly; continu-
ously.

Constat /konstat/°et/. It is clear or evident; it appears;
it is certain; there is no doubt. Non constat, it does not
appear.

In England, a certificate which the clerk of the pipe
and auditors of the exchequer made, at the request of
any person who intended to plead or move in that court,
for the discharge of anything. The effect of it was the
certifying what appears (constat) upon record, touching
the matter in question. An exemplification under the
great seal of the enrolment of letters patent.

A certificate by an officer that certain matters therein
stated appear of record.

Constat d’huissier /konsta dwiysyéy/. In French law,
an affidavit made by a huissier, setting forth the appear-
ance, form, quality, color, etc, of any article upon which
a suit depends.

Constate /konstéyt/. To establish, constitute, or ordain.
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"Constating instruments” of a corporation are its char-
ter, organic law, or the grant of powers to it.

Constituency. The inhabitants of an electoral district.

Constituent. He who gives authority to another to act
for him. The term is used as a correlative to “attor-
ney,” to denote one who constitutes another his agent or
invests the other with authority to act for him.

It is also used in the language of politics as a correla-
tive to “representative,” the constituents of a legislator
being those whom he represents and whose interests he
is to care for in public affairs; usually the electors of his
district.

Constituent elements. The elements of a crime, tort or
other type of action. Those matters which must be
proved to sustain a cause of action because they consti-
tute the action or crime.

Constituere /konstotyawsriy/. Lat. To appoint, consti-
tute, establish, ordain, or undertake. Used principally
in ancient powers of attorney, and now supplanted by
the English word “constitute.”

Constituimus /konstotiwomoas/. A Latin term, signify-
ing we constitute or appoint.

Constituted authorities. Officers properly appointed
under a constitution for the government of the people.

Constitutio /konstat(y)awsh(iy)ow/. In the civil law, an
imperial ordinance, decree, or constitution, distin-
guished from Lex, Senatus-Consultum, and other kinds
of law and having its effect from the sole will of the
emperor. An establishment or settlement. Used of
controversies settled by the parties without a trial A
sum paid according to agreement.

In old English law, an ordinance or statute. A provi-
sion of a statute.

Constitutio dotis /konstat(y)awsh(iy)ow déwtas/. Estab-
lishment of dower.

Constitution. The organic and fundamental law of a
nation or state, which may be written or unwritten,
establishing the character and conception of its govern-
ment, laying the basic principles to which its internal
life is to be conformed, organizing the government, and
regulating, distributing, and limiting the functions of its
different departments, and prescribing the extent and
manner of the exercise of sovereign powers. A charter
of government deriving its whole authority from the
governed. The written instrument agreed upon by the
people of the Union (e.g. United States Constitution) or
of a particular state, as the absolute rule of action and
decision for all departments (i.e. branches) and officers
of the government in respect to all the points covered by
it, which must control until it shall be changed by the
authority which established it (i.e. by amendment), and
in opposition to which any act or ordinance of any such
department or officer is null and void. The full text of
the U.S. Constitution appears at the end of this dictio-
nary.

CONSTITUTIONAL LIBERTY OR FREEDOM

In a more general sense, any fundamental or impor-
tant law or edict; as the Novel Constitutions of Justini-
an; the Constitutions of Clarendon.

Constitutional. Consistent with the constitution; au-
thorized by the constitution; not conflicting with any
provision of the constitution or fundamental law of the
state. Dependent upon a constitution, or secured or
regulated by a constitution; as “constitutional mon-
archy,” “constitutional rights.”

Constitutional alcalde. A person of official status un-
der Mexican law corresponding in many respects in
dignity and authority to a justice of the peace under the
American system of government. Tietzel v. Southwest-
ern Const. Co., 48 N.M. 567, 154 P.2d 238, 242.

Constitutional convention. A duly constituted assem-
bly of delegates or representatives of the people of a
state or nation for the purpose of framing, revising, or
amending its constitution. Art. V of U.S. Const. pro-
vides that a Constitutional Convention may be called on
application of the Legislatures of two-thirds of the
states.

Constitutional court. A court named or described and

expressly protected by Constitution, or recognized by
name or definite description in Constitution (e.g. Su-
preme Court, as provided for in Art. III, Sec. 1 of
U.S.Const.) in contrast to legislatively created courts.
Commonly referred to as “Article III” courts in refer-
ence to U.S. Constitution.

Constitutional freedom. Generic term to describe the
basic freedoms guaranteed by the Constitution such as
the First Amendment freedoms of religion, speech, press
and assembly together with protection under due pro-
cess clause of the 14th Amendment. See also Bill of
rights; Constitutional liberty or freedom.

Constitutional homestead. A special interest in real

estate which protects it from attachment, created by
constitution and available to the head of the family.
Ringer v. Bryne, 183 Okl. 46, 80 P.2d 212, 214.

Constitutional law. (1) That branch of the public law of
a nation or state which treats of the organization, pow-
ers and frame of government, the distribution of politi-
cal and governmental authorities and functions, the
fundamental principles which are to regulate the rela-
tions of government and citizen, and which prescribes
generally the plan and method according to which the
public affairs of the nation or state are to be adminis-
tered. (2) That department of the science of law which
treats of constitutions, their establishment, construction,
and interpretation, and of the validity of legal enact-
ments as tested by the criterion of conformity to the
fundamental law. (3) A constitutional law is one which
is consonant to, and agrees with, the constitution; one
which is not in violation of any provision of the constitu-
tion of the particular state.

Constitutional liberty or freedom. Such freedom as is
enjoyed by the citizens of a country or state under the
protection of its constitution. The aggregate of those
personal, civil, and political rights of the individual
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which are guaranteed by the constitution and secured
against invasion by the government or any of its agen-
cies. See also Bill of rights; Constitutional freedom.

Constitutional limitations. Those provisions of a con-
stitution which restrict the legislature in the types of
laws which it may enact. See eg. Art. I, Sec. 9, U.S.
Constitution.

Constitutional office. A public position or office which
is created by a constitution as distinguished from a
statutory office which is created by an enactment of the
legislature.

Constitutional officer. A governmental official whose
office was created by a constitution; as contrasted with
an officer whose position has been created by the legisla-
ture. One whose tenure and term of office are fixed and
defined by the constitution, as distinguished from the
incumbents of offices created by the legislature.

Constitutional powers. See Power.

Constitutional protections. Those basic protections
guaranteed by the Constitution such as due process,
equal protection and the fundamental protections of the
First Amendment, such as those touching speech, press
and religion. See Bill of rights; Constitutional freedom.

Constitutional questions. Those legal issues which re-
quire an interpretation of the Constitution for their
resolution as distinguished from those of a statutory
nature (e.g. Fourth Amend. search and seizure issues).

Constitutional right. A right guaranteed to the citizens
by the United States Constitution and state constitu-
tions and so guaranteed as to prevent legislative inter-
ference therewith. See also Constitutional freedom; Con-
stitutional liberty or freedom; Constitutional protections.

Constitutional tort. See Tort.

Constitutiones /konstot(y)uwshiyéwniyz/. Laws prom-
ulgated, i.e., enacted, by the Roman Emperor. They
were of various kinds, namely, the following: (1) Edicta;
(2) decreta; (3) rescripta, called also “epistolz.” Some-
times they were general, and intendéd to form a prece-
dent for other like cases; at other times they were
special, particular, or individual (personales) and not
intended to form a precedent. The emperor had this
power of irresponsible enactment by virtue of a certain
lex regia, whereby he was made the fountain of justice
and of mercy.

Constitutiones tempore posteriores potiores sunt his
quz ipsas przcesserunt /konstat(y)uwshiyowniyz
témporiy pastiriyériyz sdnt hays kwiy ipses présssérant/.
Later laws prevail over those which preceded them.

Constitutions of Clarendon. See Clarendon, constitu-

tions of.

Constitutions of the Forest. See Charta (Charta de

foresta).

Constitutor /kénststyuwtor/. In the civil law, one who,
by a simple agreement, becomes responsible for the
payment of another’s debt.

312

Constitutum /konstst(y)awtom/. In the civil law, an
agreement to pay a subsisting debt which exists without
any stipulation, whether of the promisor or another
party. It differs from a stipulation in that it must be for
an existing debt.

A day appointed for any purpose. A form of appeal.

Constitutum esse eam domum unicuique nostrum
debere existimari, ubi quisque sedes et tabulas ha-
beret, suarumque rerum constitutionem fecisset
/konst(y)awtom ésiy iyom déwmom yuwnok(yuw)aykwiy
nostrom dobiriy ogzistoméray, yawbay kwiskwiy siydiyz
ét t&byslos hobirst, syuwersmkwiy rirom konstot(y)uw-
shiyownom fosisot/. It is settled that that is to be
considered the home of each one of us where he may
have his habitation and account-books, and where he
may have made an establishment of his business.

Constraint. Act of constraining, i.e. state of being re-
strained or restricted.

Construct. To build; erect; put together; make ready
for use. To adjust and join materials, or parts of, so as
to form a permanent whole. To put together constitu-
ent parts of something in their proper place and order.
“Construct” is distinguishable from “maintain,” which
means to keep up, to keep from change, to preserve. See
also Construction.

Constructio legis non facit injuriam /kanstrdksh(iy)ow
liyjos non féysot injuriysm/. The construction of the
law (a construction made by the law) works no injury.
The law will make such a construction of an instrument
as not to injure a party.

Construction. Interpretation of statute, regulation,
court decision or other legal authority. The process, or
the art, of determining the sense, real meaning, or
proper explanation of obscure, complex or ambiguous
terms or provisions in a statute, written instrument, or
oral agreement, or the application of such subject to the
case in question, by reasoning in the light derived from
extraneous connected circumstances or laws or writings
bearing upon the same or a connected matter, or by
seeking and applying the probable aim and purpose of
the provision. Drawing conclusions respecting subjects
that lie beyond the direct expression of the term.

The process of bringing together and correlating a
number of independent entities, so as to form a definite
entity.

The creation of something new, as distinguished from
the repair or improvement of something already exist-
ing. The act of fitting an object for use or occupation in
the usual way, and for some distinct purpose. See
Construct.

See also Broad interpretation; Comparative interpreta-
tion; Contemporaneous construction; Construe; Four cor-
ners rule; Interpretation; Last antecedent rule; Literal
construction or interpretation; Statutory construction;
Strict construction.

Equitable construction. A construction of a law, rule, or
remedy which has regard more to the equities of the
particular transaction or state of affairs involved than to
the strict application of the rule or remedy; that is, a
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liberal and extensive construction, as opposed to a liter-
al and restrictive. See also Strict and liberal construc-
tion, below. '

Strict and liberal construction. Strict (or literal) con-
struction is construction of a statute or other instrument
according to its letter, which recognizes nothing that is
not expressed, takes the language used in its exact and
technical meaning, and admits no equitable considera-
tions or implications.

Liberal (or equitable) construction, on the other hand,
expands the meaning of the statute to meet cases which
are clearly within the spirit or reason of the law, or
within the evil which it was designed to remedy, provid-
ed such an interpretation is not inconsistent with the
language used. It resolves all reasonable doubts in
favor of the applicability of the statute to the particular
case. It means, not that the words should be forced out
of their natural meaning, but simply that they should
receive a fair and reasonable interpretation with respect
to the objects and purposes of the instrument. See also
Equitable construction, above.

Construction contract. Type of contract in which plans
and specifications for construction are made a part of
the contract itself and commonly it is secured by per-
formance and payment bonds to protect both subcontrac-
tors and party for whom building is being constructed.

Construction lien. A lien that arises by law and at-
taches to real estate to secure payment of a person who
improved the property through the rendering of labor or
other services or the furnishing of materials or other
supplies. Another name for this lien is mechanics’ lien
(q.v.).

Construction loan. See Loan.

Construction of will. Interpretation which is given to
provisions of will and the law to be applied therein when
there is conflict as to the meaning intended by the
deceased. Such function is commonly performed by
Probate Court.

Constructive. That which is established by the mind of
the law in its act of construing facts, conduct, circum-
stances, or instruments. That which has not the charac-
ter assigned to it in its own essential nature, but ac-
quires such character in consequence of the way in
which it is regarded by a rule or policy of law; hence,
inferred, implied, or made out by legal interpretation;
the word “legal” being sometimes used here in lieu of
“constructive.”

As to constructive Bailment; Breaking; Contempt; Con-
version; Delivery; Escape; Fraud; Larceny; Seisen; and
Treason, see those titles.

Constructive adverse possession. Type of adverse pos-
session which, under certain statutes, is characterized
by payment of taxes under color of right, as distin-
guished from actual adverse possession in which the
adverse claimant is in actual possession.

Constructive assent. An assent or consent imputed to a
party from a construction or interpretation of his con-
duct; as distinguished from one which he actually ex-
presses.

CONSTRUCTIVE FILING

Constructive authority. Authority inferred or assumed
to have been given because of the grant of some other
antecedent authority. See also Authority.

Constructive breaking into a house. A breaking made
out by construction of law. As where a burglar gains an
entry into a house by threats, fraud, or conspiracy.

Constructive condition. Conditions in contracts which
are neither expressed nor implied by the words of the
contract but are imposed by law to meet the ends of
justice. Restatement, Second, Contracts, § 226. The
cooperation of the parties to a contract is a constructive
condition. In negotiable instruments, a promise or or-
der otherwise unconditional is not made conditional by
the fact that the instrument is subject to a constructive
condition. U.C.C. § 3-105(1).

Constructive contract. A species of contracts which
arise, not from the intent of the parties, but from the
operation of law to avoid an injustice. These are some-
times referred to as quasi contracts or contracts implied
in law as contrasted with contracts implied in fact which
are real contracts expressing the intent of the parties by
conduct rather than by words. An obligation created by
law for reasons of justice without regard to expressions
of assent by either words or acts. Power-Matics, Inc. v.
Ligotti, 79 N.J.Super. 294, 191 A.2d 483, 489. See also
Contract (Quasi contract).

Constructive delivery. The recognition of the act of
intending that title to property be transferred to some-
one, even though the actual, physical delivery of the
property is not made (because of difficulty, impossibility)
(e.g., the transfer of a key to a safe constructively
delivers the contents of the safe). See also Delivery.

Constructive desertion. Occurs when one spouse,
through misconduct, forces the other to abandon the
marital abode. Grollman v. Grollman, D.C.App., 220
A.2d 330, 332. If a spouse is forced to leave the home
because of the other’s conduct, the former has been
constructively deserted.

Constructive dividend. See Dividend.

Constructive eviction. Such arises when landlord,
while not actually depriving tenant of possession, has
done or suffered some act by which premises are ren-
dered untenantable. Net Realty Holding Trust v. Nel-
son, 33 Conn.Sup. 22, 358 A.2d 365, 367. Any distur-
bance of the tenant’s possession by the landlord whereby
the premises are rendered unfit or unsuitable for occu-
pancy in whole or in substantial part for the purposes
for which they were leased amounts to a constructive
eviction, if the tenant so elects and surrenders his pos-
session. For example, if a tenant vacates the rental
property because of the absence of heat or water, he has
been constructively evicted.

As the term is used with reference to breach of the
covenants of warranty and of quiet enjoyment, it means
the inability of the purchaser to obtain possession by
reason of a paramount outstanding title.

Constructive filing. The filing of a document with a
person who is the only one available to receive it,
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though he is not the designated person to receive it, is a
constructive filing. People v. Spencer, 193 Cal.App.2d
13, 13 Cal.Rptr. 881, 883.

Constructive force. As regards robbery, a taking by
force is the gist of the crime, but the force may be either
actual or constructive. Constructive force is anything
which produces fear sufficient to suspend the power of
resistance and prevent the free exercise of the will.
Actual force is applied to the body; constructive is by
threatening words or gestures and operates on the mind.

Constructive fraud. Exists where conduct, though not
actually fraudulent, has all actual consequences and all
legal effects of actual fraud. Agair Inc. v. Shaeffer, 232
Cal.App.2d 513, 42 Cal.Rptr. 883, 886. Breach of legal
or equitable duty which, irrespective of moral guilt, is
declared by law to be fraudulent because of its tendency
to deceive others or violate confidence. Daves v. Law-
yers Sur. Corp., Tex.Civ.App., 459 S.W.2d 655, 657. See
also Fraud.

Constructive/implied conditions. Conditions or quali-
fications to a promise which arise from the very nature
of the promise and which the law recognizes as condi-
tioning the promise even though not expressly stated.

Constructive intent. Exists where one should have
reasonably expected or anticipated a particular result;
e.g. when one does an act which is wilful and wanton
resulting in injury to another, it can be said that he
constructively intended the harm. Ballew v. Asheville
& E. T. R. Co,, 186 N.C. 704, 120 S.E. 334.

Constructive knowledge. If one by exercise of reason-
able care would have known a fact, he is deemed to have
had constructive knowledge of such fact; e.g. matters of
public record. Attoe v. State Farm Mutual Auto. Ins.
Co., 36 Wis2d 539, 153 N.W.2d 575, 579. See also
Constructive notice.

Constructive loss. One resulting from such injuries to
the property, without its destruction, as render it value-
less to the assured or prevent its restoration to the
original condition except at a cost exceeding its value.
See also Constructive total loss.

Constructive malice. That type of malice which the
law infers from the doing of an evil act; sometimes
known as implied malice.

Constructive notice. Such notice as is implied or im-
puted by law, usually on the basis that the information
is a part of a public record or file, as in the case of notice
of documents which have been recorded in the appropri-
ate registry of deeds or probate. Notice with which a
person is charged by reason of the notorious nature of
the thing to be noticed, as contrasted with actual notice
of such thing. That which the law regards as sufficient
to give notice and is regarded as a substitute for actual
notice. In re Fahle’s Estate, 90 Ohio App. 195, 105
N.E.2d 429, 431.

Constructive ownership. See Attribution.

Constructive payment. If one charges himself with a
payment and the payee has a right to demand it, it can
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be considered a constructive as contrasted with an actu-
al payment; eg. a check which is mailed in payment
though not yet cashed is a constructive payment.

Constructive possession. A person has constructive
possession of property if he has power to control and
intent to control such item. Com. v. Stephens, 231
PaSuper. 481, 331 A.2d 719, 723. Exists where one does
not have physical custody or possession, but is in a
position to exercise dominion or control over a thing.
U. S. v. DiNovo, C.A.Ind., 523 F.2d 197, 201.

Constructive receipt of income. As applied to tax
laws, is taxable income which is unqualifiedly subject to
the demand of taxpayer on cash receipts and disburse-
ments method of accounting, whether or not such in-
come has actually been received in cash. Gounares
Bros. & Co. v. U. S, D.CAla,, 185 F.Supp. 794, 798.
Under this doctrine, income which is subject to unfet-
tered command of taxpayer and which the taxpayer is
free to enjoy at his option is taxed to him, despite the
fact that the taxpayer has exercised his own choice to
turn his back on that income and the doctrine is one by
which form of transaction is ignored in order to get to
its substance. Pittsburgh-Des Moines Steel Co. v. U. S,,
D.C.Pa., 360 F.Supp. 597, 5699. An example would be
accrued interest on a savings account. Under the con-
structive receipt of income concept, such interest will be
taxed to a depositor in the year it is available rather
than the year actually withdrawn. The fact that the
depositor uses the cash basis of accounting for tax pur-
poses makes no difference.

Constructive service of process. Form of service of
process other than actual service; e.g. publication in
newspaper is constructive service.

Constructive taking. A phrase used in the law to
characterize an act not amounting to an actual appropri-
ation of chattels, but which shows an intention to con-
vert them to his use; as if a person intrusted with the
possession of goods deals with them contrary to the
orders of the owner. With respect to constructive con-
demnation, see Condemnation (ITnverse condemnation,).

Constructive total loss. In insurance, exists whenever
insured item of property has lost its total usefulness and
insured is deprived of its benefit totally. See also Con-
structive loss.

Constructive transfer. A transfer of an item (eg. a
controlled substance), either belonging to an individual
or under the individual’s control, by some other person
or agency at the instance or direction of the individual
accused of such constructive transfer. Henderson v.
State, Tex.App. 14 Dist., 681 S.W.2d 173, 174.

Constructive trust. Trust created by operation of law
against one who by actual or constructive fraud, by
duress or by abuse of confidence, or by commission of
wrong, or by any form of unconscionable conduct, or
other questionable means, has obtained or holds legal
right to property which he should not, in equity and
good conscience, hold and enjoy. Davis v. Howard, 19
Or.App. 310, 527 P.2d 422, 424.
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A constructive trust is a relationship with respect to
property subjecting the person by whom the title to the
property is held to an equitable duty to convey it to
another on the ground that his acquisition or retention
of the property is wrongful and that he would be unjust-
ly enriched if he were permitted to retain the property.
Restatement, Second, Trusts § 1(e).

Constructive trust ex delicto. A constructive trust
which is imposed on property which a fiduciary has
claimed or received in violation of his duties.

Constructive willfulness. Intentional disregard of a
known duty necessary to the safety of a person, and an
entire absence of care for the life, the person, or the
property of others, such as exhibits a conscious indiffer-
ence to consequences.

Construe. To put together; to arrange or interpret the
words of an instrument, statute, regulation, court deci-
sion or other legal authority. To ascertain the meaning
of language by a process of arrangement, interpretation
and inference. See Construction.

Constuprate /konst(y)spreyt/. To ravish, debauch, vio-
late, rape.

Consuetudinarius /konswoytyuwdosnériyss/. In ecclesi-
astical law, a ritual or book, containing the rites and
forms of divine offices or the customs of abbeys and
monasteries.

Consuetudinary law /konswatyawdan(a)ry 16/. Custom-
ary law. Law derived by oral tradition from a remote
antiquity.

Consuetudines /konswotyiwdoniyz/. In old English
law, customs. Thus, consuetudines et assisa forestz, the
customs and assise of the forest.

Consuetudines feudorum /konswotyuwdoniyz fyuw-
dorom/. (Lat. feudal customs.) A compilation of the
law of feuds or fiefs in Lombardy, made A.D. 1170. It is
of great authority. '

Consuetudinibus et serviciis /konswotyuwdinsbas et
sorvishiyss/. In old English law, a writ of right close,
which lay against a tenant who deforced his lord of the
rent or service due to him.

Consuetudo /konswatyuwdow/. Lat. A custom; an es-
tablished usage or practice; duties; taxes.

Consuetudo anglicana /konswoatyuwdow apglokéyna/.
The custom of England; the ancient common law, as
distinguished from lex, the Roman or civil law.

Consuetudo contra rationem introducta potius usur-
patio quam consuetudo appellari debet
/konswotyuwdow  kéntrs  ra&shiyownom  introddkts
powsh(iy)ss yuwsarpéysh(iyJow kwam konswatyiawdow
&poléray débst/. A custom introduced against reason
ought rather to be called a “usurpation” than a ‘“‘cus-
tom.”

Consuetudo curie /konswotyiwdow kyuriyiy/. The

custom or practice of a court.

Consuetudo debet esse certa; nam incerta pro nulla
habetur /konswatyuwdow débat ésiy sdrts, n&m insirto
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prow ndlss heybéntor/. A custom should be certain; for
an uncertain custom is considered null.

Consuetudo est altera lex /konswotyawdow ést &ltora
léks/. Custom is another law.

Consuetudo est optimus interpres legum /kon-
swaotyawdow ést Optomoas intdrpriyz liygom/. Custom is
the best expounder of the laws.

Consuetudo et communis assuetudo vincit legem non
scriptam, si sit specialis; et interpretatur legem
scriptam, si lex sit generalis /konswotyiwdow ét
komyawnos @swotyuwdow vinsst liyjom non skriptom,
say sit speshiyéylos; et intdrpratéytor liyjom skriptom,
say sit jénoréylos/. Custom and common usage over-
comes the unwritten law, if it be special; and interprets
the written law, if the law be general.

Consuetudo ex certa causa rationabili usitata privat
communem legem /konswotyiwdow ét sdrto kosa
rashonéybolay yuwzotéyto prayvst kamydwnom liyjom/.
A custom, grounded on a certain and reasonable cause,
supersedes the common law.

Consuetudo licet sit magne auctoritatis, nunquam

tamen, przjudicat manifeste veritati /konswatyawd-
ow, lisot sit mégniy oktohrastéytss, nipkwom t&men
projuwdokat menoféstiy veéhratéytay/. A custom,
though it be of great authority, should never prejudice
manifest truth.

Consuetudo loci observanda est /konswotyawdow 16w-
say Obzorvénds ést/. The custom of a place is to be
observed.

Consuetudo manerii et loci observanda est /kon-
swatyawdow moniriyay ét lowsay obzorvénds est/. A
custom of a manor and place is to be observed.

Consuetudo mercatorum /konswotyiwdow  mor-
kotorom/. Lat. The custom of merchants, the same
with lex mercatoria.

Consuetudo neque injuria oriri neque tolli potest
/konswotyawdow nékwiy anjariys srayray nékwiy tolay
powtost/. Custom can neither arise from nor be taken
away by injury.

Consuetudo non trahitur in consequentiam /kon-
swotyGwdow  non  tréy(h)otor in  konsokwén-
sh(iy)om/. Custom is not drawn into consequence.

Consuetudo prescripta et legitima vincit legem
/konswatyiwdow praskripts ot lsjitomo vinsst liyjom/.
A prescriptive and lawful custom overcomes the law.

Consuetudo regni angliz est lex anglie /konswotyaw-
dow régnay @ngliyiy ést léks @pngliyiy/. The custom of
the kingdom of England is the law of England. 2
BlL.Comm. 422.

Consuetudo semel reprobata non potest amplius in-
duci /konswatyawdow sémol réprowbéyto non powtast
#mpliyss ind(y)awsay/. A custom once disallowed can-
not be again brought forward [or relied on].

Consuetudo tollit communem legem /konswotyuwdow
tolot kamydwnom liyjom/. Custom takes away the com-

mon law.
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Consuetudo vincit communem legem /konswatyuwd-
ow vinsat komyuiwnom liyjom/. Custom overrules com-
mon law.

Consuetudo volentes ducit, lex nolentes trahit /kon-
swotyawdow  voléntiyz = d(y)awsat, léks now-
léntiyz tréy(h)ot/. Custom leads the willing, law com-
pels [drags] the unwilling.

Consul /kénssl/. An officer of a commercial character,
appointed by the different nations to watch over the
mercantile and tourist interests of the appointing nation
and of its subjects in foreign countries. There are
usually a number of consuls in every maritime country,
and they are usually subject to a chief consul, who is
called a “consul general.” A public official residing in a
foreign country responsible for developing and protect-
ing the economic interests of his government and look-
ing after the welfare of his government’s citizens who
may be traveling or residing within his jurisdiction.
United States consuls form a part of the Foreign Service
and are of various grades: consul general, consul, vice
consul, and consular agent.

In old English law, a title of an earl.

In Roman law, during the republic, the name “consul”
was given to the chief executive magistrate, two of
whom were chosen annually. The office was continued
under the empire, but its powers and prerogatives were
greatly reduced. The name is supposed to have been
derived from consulo, to consult, because these officers
consulted with the senate on administrative measures.

Consular courts /kons(y)slor kérts/. Courts held by the
consuls of one country, within the territory of another,
under authority given by treaty, for the settlement of
civil cases. In some instances they had also a criminal
jurisdiction, but in this respect were subject to review by
the courts of the home government. The last of the
United States consular courts (Morocco) was abolished
in 1956.

Consular invoice. Invoice used in foreign trade signed

by consul of the country for which the shipment is
destined. Such facilitates entry through destination
country in that quantity, value, etc. of shipment has
been pre-verified.

Consular marriage. A marriage solemnized in a for-
eign country by a consul or diplomatic agent of the U.S.
and held to be valid in some jurisdictions.

Consulate. The residence or headquarters of a foreign
consul.

Consul general. Consular officer of highest grade.

Consulta ecclesia /kans3lto okliyziya/. In ecclesiastical
law, a church full or provided for.

Consultary response /kons3ltoriy rospéns/konssltériy°/.
The opinion of a court of law on a special case.

Consultation. Act of consulting or conferring; e.g. pa-
tient with doctor; client with lawyer. Deliberation of
persons on some subject. A conference between the
counsel engaged in a case, to discuss its questions or
arrange the method of conducting it.
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An old writ whereby a cause which had been wrong-
fully removed by prohibition out of an ecclesiastical
court to a temporal court was returned to the ecclesiasti-
cal court.

Consulto /ksnsdltow/. Lat. In the civil law, designedly;
intentionally.

Consumer /kasns(y)awmoar/. One who consumes. Indi-
viduals who purchase, use, maintain, and dispose of
products and services. Users of the final product. A
member of that broad class of people who are affected by
pricing policies, financing practices, quality of goods and
services, credit reporting, debt collection, and other
trade practices for which state and federal consumer
protection laws are enacted. Consumers are to be dis-
tinguished from manufacturers (who produce goods), and
wholesalers or retailers (who sell goods). See also Pur-
chaser.

A buyer (other than for purposes of resale) of any
consumer product, any person to whom such product is
transferred during the duration of an implied or written
warranty (or service contract) applicable to the product,
and any other person who is entitled by the terms of
such warranty (or service contract) or under applicable
State law to enforce against the warrantor (or service
contractor) the obligations of the warranty (or service
contract). 15 U.S.C.A. § 2301.

Consumer advocate. One who is given to presenting
the position of the consumer or to representing him in
judicial, administrative, or legislative proceedings. See
also Ombudsman.

Consumer credit. Short term loans to individuals for
purchase of consumer goods and services.

Consumer Credit Code. A uniform law, adopted by
several states, with intent and purpose similar to that of
the federal Consumer Credit Protection Act (q.v.).

Consumer Credit Protection Act. Federal and state
acts (commonly referred to as Truth-in-Lending Acts)
enacted to safeguard the consumer in connection with
the utilization of credit by requiring full disclosure of
the terms and conditions of finance charges in credit
transactions or in offers to extend credit, by restricting
the garnishment of wages, and by regulating the use of
credit cards. 15 U.S.C.A. § 1601 et seq. In addition to
federal and state Truth-in-Lending Acts, several states
also require by statute that consumer-loan agreements
be written in plain, simplified language. See also Annu-
al percentage rate; Equal Credit Opportunity Act; Fair
Credit Biling Act; Fair Credit Reporting Acts; Fair Debt
Collection Practices Act; Truth-in-Lending Act; Uniform
Consumer Credit Code.

Consumer credit sale. Any sale with respect to which
consumer credit is extended or arranged by the seller.
The term includes any contract in the form of a bail-
ment or lease if the bailee or lessee contracts to pay as
compensation for use a sum substantially equivalent to
or in excess of the aggregate value of the property and
services involved and it is agreed that the bailee or
lessee will become, or for no other or for a nominal
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consideration has the option to become, the owner of the
property upon full compliance with his obligations un-
der the contract.

Consumer credit transaction. Credit offered or extend-
ed to a natural person, in which the money, property or
service which is the subject of the transaction is primari-
ly for personal, family, household or agricultural pur-
poses and for which either a finance charge is or may be
imposed or which, pursuant to an agreement, is or may
be payable in more than four installments. “Consumer
loan” is one type of “consumer credit”.

Consumer debt. Debt incurred by an individual primar-
ily for a personal, family, or household purpose. Bank-
ruptcy Code § 101.

Consumer goods. Goods which are used or bought for
use primarily for personal, family or household pur-
poses. U.C.C. § 9-109(1). Such goods are not intended
for resale or further use in the production of other
products. Contrasted with capital goods. See also Con-
sumer product.

Consumer lease. Lease of consumer goods; also may be
applied to lease of dwelling as contrasted with commer-
cial lease. Article 2A of the U.C.C. is concerned with
the formation, construction, effect, and enforcement of
the consumer lease contracts, as well as the rights and
remedies of both lessor and lessee on default. As de-
fined by U.C.C. § 2A-103 is “a lease that a lessor regu-
larly engaged in the business of leasing or selling makes
to a lessee, except an organization, who takes under the
lease primarily for a personal, family, or household
purpose.”

Disclosure of terms in certain types of consumer leas-
es is governed by Federal Consumer Leasing Act (which
is fully integrated into the Federal Truth in Lending
Act). 15 US.C.A. § 1667 et seq.

Consumer Price Index. A price index computed and
issued monthly by the Bureau of Labor Statistics of the
U.S. Department of Labor. The index attempts to track
the price level of a group of goods and services pur-
chased by the average consumer. Widely used to mea-
sure changes in cost of maintaining given standard of
living. See Cost of living clause. Compare Producer Price
Index.

Consumer product. Any tangible personal property
which is distributed in commerce and which is normally
used for personal, family, or household purposes (includ-
ing any such property intended to be attached to or
installed in any real property without regard to whether
it is so attached or installed). 15 U.S.C.A. § 2301. See
also Consumer goods.

Consumer Product Safety Commission. An indepen-
dent federal regulatory agency established by act of
October 27, 1972 (86 Stat. 1207) to administer and imple-
ment the Consumer Product Safety Act. The Commis-
sion has primary responsibility for establishing manda-
tory product safety standards, where appropriate, to
reduce the unreasonable risk of injury to consumers
from consumer products. In addition it has authority to
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ban hazardous consumer products. The Consumer Prod-
uct Safety Act also authorizes the Commission to con-
duct extensive research on consumer product standards,
engage in broad consumer and industry information and
education programs, and establish a comprehensive In-
jury Information Clearinghouse.

Consumer protection laws. Federal and state statutes
governing sales and credit practices involving consumer
goods. Such statutes prohibit and regulate deceptive or
unconscionable advertising and sales practices, product
quality, credit financing and reporting, debt collection,
leases, and other aspects of consumer transactions. For
examples of such statutes, see Consumer Credit Protection
Act; Consumer Product Safety Commission; Deceptive
sales practices; Equal Credit Opportunity Act; Fair Debt
Collection Practices Act; Fair Credit Billing Act; Fair Credit
Reporting Acts; Magnuson-Moss Warranty Act;, Truth-in-
Lending Act; Uniform Commercial Code; Uniform Con-
sumer Credit Code.

At the federal level, the major regulatory law is the
Federal Trade Commission Act. More than half the
states have in turn enacted “mini-FTC” laws which, like
the federal, prohibit “unfair or deceptive acts or practic-
es.”

Consumer report. Document issued by private or gov-
ernmental body relative to quality of certain products,
their dangers and their attributes. Document issued as
to certain companies and their practices. See Fair Credit
Reporting Acts.

Consumer reporting agency. An agency which acts for
monetary fees, dues or on a cooperative nonprofit basis,
which regularly engages in whole or in part in gathering
or evaluating information on consumers in order to
distribute such information to third parties engaged in
commerce and which uses a facility of interstate com-
merce to prepare or distribute the reports. Porter v.
Talbot Perkins Children’s Services, D.C.N.Y., 355
F.Supp. 174, 176. The activities of such agencies are
regulated by federal and state laws. See Fair Credit
Reporting Acts.

Consumer’s cooperative. Group which purchases con-
sumer goods for resale to its members, thus reducing
costs by eliminating the middleman’s profit.

Consummate /konsdmst/, adj. Completed; as distin-
guished from initiate, or that which is merely begun.
The husband of a woman seised of an estate of inheri-
tance becomes, by the birth of a child, tenant by the
curtesy initiate, and may do many acts to charge the
lands, but his estate is not consummate till the death of
the wife. 2 Bl.Comm. 126, 128.

Consummate /kénsoméyt/, v. To finish by completing
what was intended; bring or carry to utmost point or
degree; carry or bring to completion; finish; perfect;
fulfill; achieve. See also Consummation.

Consummate lien. A term which may be used to de-
scribe the lien of a judgment when a motion for a new
trial has been denied (the lien having theretofore been
merely inchoate).
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Consummation /konsoméyshan/. The completion of a
thing; the completion of a marriage by cohabitation (i.e.
sexual intercourse) between spouses.

Consumption. Act or process of consuming; waste; de-
cay; destruction. Using up of anything, as food, natural
resources, heat, or time.

Contagious disease. One capable of being transmitted
by mediate or immediate contact.

Contamination. Condition of impurity resulting from
mixture or contact with foreign substance. American
Cas. Co. of Reading, Pa. v. Myrick, C.A.Tex., 304 F.2d
179, 183. See also Adulteration; Foreign substance.

Contango /konténpgow/. A double bargain, consisting of
a sale for cash of stock previously bought which the
broker does not wish to carry, and a repurchase for the
re-settlement several weeks ahead of the same stock at
the same price as at the sale plus interest accrued up to
the date of that settlement. The rate of interest is
called a ‘“‘contango” and contango days are the days
during the settlement when these arrangements are in
effect.

Charge by broker for carrying customer’s account to
next settlement day.

Contek /konték/. L. Fr. A contest, dispute, distur-
bance, opposition. Conteckours; brawlers; disturbers of
the peace.

Contemnor /kontémnor/. One who has committed con-
tempt of court.

Contemplate. To view or consider with continued atten-
tion; to regard thoughtfully; to have in view as contin-
gent or probable as an end or intention. To ponder, to
study, to plan, to meditate, to reflect. See Consider;
Premeditation.

Contemplation. The act of the mind in considering with
attention. Continued attention of the mind to a particu-
lar subject. Consideration of an act or series of acts
with the intention of doing or adopting them. The
consideration of an event or state of facts with the
expectation that it will transpire. See Consideration;
Premeditation.

Contemplation of bankruptcy. Contemplation of the
termination of one’s business because of the financial
inability to continue it. Knowledge of, and action with
reference to, a condition of bankruptcy or ascertained
insolvency, coupled with an intention to commit what
the law formerly declared to be an “act of bankruptcy,”
or to make provision against the consequences of insol-
vency, or to defeat the general distribution of assets
which would take place under a proceeding in bankrupt-
cy. See Act of bankruptcy; Bankruptcy proceedings.

Contemplation of death. The apprehension or expecta-
tion of approaching dissolution; not that general expec-
tation which every mortal entertains, but the apprehen-
sion which arises from some presently existing sickness
or physical condition or from some impending danger.
As applied to transfers of property, the phrase “in
contemplation of death” means that thought of death is
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the impelling cause of transfer and that motive which
induces transfer is of sort which leads to testamentary
disposition and is practically equivalent to “causa mor-
tis.” In re Cornell’s Estate, 66 A.D. 162, 73 N.Y.S. 32;
Nicholas v. Martin, 128 N.J.Eq. 344, 15 A.2d 235, 243;
Patev. C. I. R, C.C.A.8, 149 F.2d 669, 670. It has been
further held however, that in determining whether
transfer by decedent within three years prior to date of
death was made in contemplation of death, phrase “con-
templation of death” is not restricted in meaning to
apprehension that death is imminent; inquiry is wheth-
er the “life” as opposed to “death” motives were the
dominant controlling or impelling reasons for the trans-
fer. Bel v. U. S, D.C.La.,, 310 F.Supp. 1189, 1194. See
also In contemplation of death.

Contemplation of insolvency. Knowledge of, and ac-
tion with reference to, an existing or contemplated state
of insolvency, with a design to make provision against
its results or to defeat the operation of the insolvency
laws. See Act of bankruptcy; Contemplation of bankrupt-
cy.

Contemporanea expositio /kontémporéyniys eks-
pazish(iy)ow/. Lat. Contemporaneous exposition, or
construction; a construction drawn from the time when,
and the circumstances under which, the subject-matter
to be construed, as a statute or custom, originated.

Contemporanea expositio est optima et fortissima in
lege /kontémporéyniys ékspozish(iy)ow ést oOptomo ét
fortisoms in liyjiy/. Contemporaneous exposition is the
best and strongest in the law. A statute is best ex-
plained by following the construction put upon it by
judges who lived at the time it was made, or soon after.

Contemporaneous construction. A doctrine which
holds that when an administrative body over a long
period of time has placed an interpretation upon an
ambiguous law, the interpretation of such body is enti-
tled to great weight in the determination of the meaning
of the law. Bunch v. Town of St. Francisville, La.App. 1
Cir.,, 446 So.2d 1357, 1361.

Contemporaneous objection rule. Rule which requires
that a specific and timely objection be made to the
admission of evidence for the question of its admissibili-
ty to be considered on appeal. Jensen v. Jensen, 205
Kan. 465, 470 P.2d 829, 831.

Contemporary community standards. In deciding
whether allegedly obscene material has any literary,
political or scientific value, the proper inquiry is not
whether an ordinary member of any given community
would find serious literary, artistic, political or scientific
value in the material, but whether a reasonable person
would find such value in the material taken as a whole.
Pope v. Illinois, 481 U.S. 497, 107 S.Ct. 1918, 95 L.Ed.2d
439, 445.

Contempt. A willful disregard or disobedience of a
public authority. See also Civil contempt; Common-law
contempt; Contempt of Congress; Contempt of court;
Direct contempt.
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Contemptibiliter /kantém(p)tobilator/. Lat. Contemp-
tuously. In old English law, contempt, contempts.

Contempt of Congress. Deliberate interference with
duties and powers of Congress. Both houses of Congress
may cite an individual for such contempt.

Contempt of court. Any act which is calculated to
embarrass, hinder, or obstruct court in administration of
justice, or which is calculated to lessen its authority or
its dignity. Committed by a person who does any act in
willful contravention of its authority or dignity, or tend-
ing to impede or frustrate the administration of justice,
or by one who, being under the court’s authority as a
party to a proceeding therein, willfully disobeys its law-
ful orders or fails to comply with an undertaking which
he has given.

Classification

Contempts are, generally, of two kinds, direct and
constructive.

Direct contempts are those committed in the immedi-
ate view and presence of the court (such as insulting
language or acts of violence) or so near the presence of
the court as to obstruct or interrupt the due and orderly
course of proceedings. These are punishable summarily.
People v. Edwards, 69 I11.App.3d 626, 26 Ill.Dec. 139, 387
N.E.2d 969. They are also called “criminal” contempts,
but that term is better used in contrast with “civil”
contempts (see below).

Constructive (or indirect) contempts are those which
arise from matters not occurring in or near the presence
of the court, but which tend to obstruct or defeat the
administration of justice, and the term is chiefly used
with reference to the failure or refusal of a party to obey
‘a lawful order, injunction, or decree of the court laying
upon him a duty of action or forbearance. McGill v.
McGill, 3 Ohio App.3d 455, 445 N.E.2d 1163. Construc-
tive contempts were formerly called ‘“‘consequential,”
and this term is still in occasional use.

Contempts are also classed as civil or criminal. The
former are those quasi contempts which consist in the
failure to do something which the party is ordered by
the court to do for the benefit or advantage of another
party to the proceeding before the court, while criminal
contempts are acts done in disrespect of the court or its
process or which obstruct the administration of justice
or tend to bring the court into disrespect. A civil
contempt is not an offense against the dignity of the
court, but against the party in whose behalf the man-
date of the court was issued, and a fine is imposed for
his indemnity. But criminal contempts are offenses
upon the court such as wilful disobedience of a lawful
writ, process, order, rule, or command of court, and a
fine or imprisonment is imposed upon the contemnor for
the purpose of punishment. Fed.R.Crim.Proc. 42; 18
US.C.A. § 402.

A court of the United States has power to punish by
fine or imprisonment, at its discretion, such contempt of
its authority, and none other, as: (1) misbehavior of any
person in its presence or so near thereto as to obstruct
the administration of justice; (2) misbehavior of any of
its officers in their official transactions; (3) disobedience
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or resistance to its lawful writ, process, order, rule,
decree, or command. 18 U.S.C.A. § 401.

Contempt for failure to make discovery is governed by
Fed.R. Civil P. 37(b), which provides for imposition of
sanctions. See also Sanction.

Contempt power. Every court has inherent power to
punish one for contempt of its judgments or decrees and
for conduct within or proximate to the court which is
contemptuous. See also Contempt of Congress; Con-
tempt of court; Sanction.

Contempt proceeding. The judicial hearing or trial
conducted to determine whether one has been in con-
tempt of court and to make an appropriate disposition.
Such proceedings are sui generis and not necessarily
connected to or identified with the proceeding out of
which the contempt arose.

Contenementum /konténoméntom/.

Contentment.

See Wainagium;

Contentious /konténshos/. Contested; adversary; liti-
gated between adverse or contending parties. A judicial
proceeding not merely ex parte in its character, but
comprising attack and defense as between opposing par-
ties, is so called. Character of being quarrelsome or
belligerent.

Contentious jurisdiction. That part of jurisdiction of
court that is concerned with contested matters, as op-
posed to voluntary, undisputed matters. In English
ecclesiastical law, that branch of the jurisdiction of the
ecclesiastical courts which is exercised upon adversary
or contentious (opposed, litigated) proceedings.

Contentious possession. In stating the rule that the
possession of land necessary to give rise to a title by
prescription must be a “contentious” one, it is meant
that it must be based on opposition to the title of the
rival claimant (not in recognition thereof or subordina-
tion thereto) and that the opposition must be based on
good grounds, or such as might be made the subject of
litigation.

Contentment, contenement. A man’s countenance or
credit, which he has together with, and by reason of, his
freehold; or that which is necessary for the support and
maintenance of men, agreeably to their several qualities
or states of life.

Comfort; consolation;
pleasure; satisfaction.

ease; enjoyment; happiness;

Contents and not contents. In English parliamentary
law, the “contents” are those who, in the house of lords,
express assent to a bill; the “not” or “non-contents”
dissent.

Contents unknown. Words sometimes annexed to a bill
of lading of goods in cases or other packaging. Their
meaning is that the carrier only means to acknowledge
that the shipment, as evidenced from the external condi-
tion of such, is in good order.

Content validation. Content validation of a test re-
quires that an analysis of a job involved be undertaken
to determine what characteristics are essential for ade-
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quate performance of that job and the job analysis is
then followed by formulation of a test which accurately
reflects presence or absence of these necessary qualities.
Com. of Pa. v. Glickman, D.C.Pa., 370 F.Supp. 724, 737.
Conterminous /kontdrmonss/. Adjacent; adjoining;
having a common boundary; coterminous.

Contest, v. To assert a defense to an adverse claim in a
court proceeding. To oppose, resist, or dispute the case
made by a plaintiff or prosecutor. To strive to win or
hold. To controvert, litigate, call in question, challenge.
To defend, as a suit or other proceeding. As used in a
no-contest clause in a will, means any legal proceedings
designed to thwart testator’s wishes. In re Holter-
mann’s Estate, 206 C.A.2d 460, 23 Cal.Rptr. 685, 690.
See Answer; Defense.

Contestable clause. Provision in an insurance policy
setting forth the conditions under which, or the period
of time during which, the insurer may contest or void
the policy.

Contestatio litis /kontsstéysh(iy)ow laytes/. In Roman
law, contestation of suit; the framing an issue; joinder
in issue. The formal act of both the parties with which
the proceedings in jure were closed when they led to a
judicial investigation, and by which the neighbors whom
the parties brought with them were called to testify.

In old English law, coming to an issue; the issue so
produced.

Contestatio litis eget terminos contradictarios
/kontastéysh(iy)ow laytss iyjst tdrmonows kontradiktéri-
yows/. An issue requires terms of contradiction. To
constitute an issue, there must be an affirmative on one
side and a negative on the other.

Contestation of suit. In an ecclesiastical cause, that
stage of the suit which is reached when the defendant
has answered the libel by giving in an allegation. See
also Answer; Contest; Defense.

Contested case. A court or administrative proceeding
that is opposed by another party or interested person.
Within the meaning of the Administrative Procedure
Act this means a proceeding including but not restricted
to rate making, price fixing, and licensing in which the
legal rights, duties or privileges of a party are required
by constitution or statute to be determined by an agency
after an opportunity for an evidentiary hearing. Oliver
v. Teleprompter Corp., Iowa, 299 N.W.2d 683, 686.

Contested election. An election is contested whenever
an objection is formally urged against it which, if found
to be true in fact, would invalidate it. This is true both
as to objections founded upon some constitutional provi-
sion and to such as are based on statutes.

Contest of will. See Will contest.

Context. The context of a particular sentence or clause
in a statute, contract, will, etc., comprises those parts of
the text which immediately precede and follow it. The
context may sometimes be scrutinized, to aid in the
interpretation of an obscure passage. See Construction.
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Contiguity. Exists where tracts of land touch or adjoin
in a reasonably substantial physical sense, but line of
demarcation between reasonableness or unreasonable-
ness of a “‘contiguity” must be determined on the facts of
each case. Belmont Fire Protection Dist. v. Village of
Downers Grove, 92 Il1.App.3d 682, 48 Ill.Dec. 261, 264,
416 N.E.2d 292, 295.

Contiguous /kontigyuwass/. In close proximity; neigh-
boring; adjoining; near in succession; in actual close
contact; touching at a point or along a boundary;
bounded or traversed by. The term is not synonymous
with “vicinal” Ehle v. Tenney Trading Co., 56 Ariz.
241, 107 P.2d 210, 212.

Continencia /kontinénsiys/. In Spanish law, continen-
cy or unity of the proceedings in a cause.

Continens /kéntonsnz/. In the Roman law, continuing;
holding together. Adjoining buildings were said to be
continentia.

Continental. Pertaining or relating to a continent;
characteristic of a continent; as broad in scope or pur-
pose as a continent.

Continental Congress. The first national legislative
assembly in the United States, which met in 1774, in
pursuance of a recommendation made by Massachusetts
and adopted by the other colonies. In this Congress all
the colonies were represented except Georgia. The del-
egates were in some cases chosen by the legislative
assemblies in the states; in others by the people direct-
ly. The powers of the Congress were undefined, but it
proceeded to take measures and pass resolutions which
concerned the general welfare and had regard to the
inauguration and prosecution of the war for indepen-
dence.

Continental currency. Paper money issued under the
authority of the continental congress.

Continentia /kontonénsh(iy)s/. In old English practice,
continuance or connection. Applied to the proceedings
in a cause.

Contingency /ksntinjonsiy/. Something that may or
may not happen. Quality of being contingent or casual;
the possibility of coming to pass; an event which may
occur; a possibility; a casualty. A fortuitous event,
which comes without design, foresight, or expectation.
See also Contingent.

Contingency contract. A contract, part of performance
of which at least is dependent on the happening of a
contingency. Sometimes used to refer to fee arrange-
ment with attorney who agrees to accept his fee on the
contingency of a successful outcome. See Fee.

Contingency reserve (or fund). In accounting, a re-
serve set up to cover possible or potential losses; eg.
possible judgment against company.

A fund created in anticipation of incidental or unfore-
seen expenditures.

Contingency with double aspect. A remainder is said
to be “in a contingency with double aspect,” when there
is another remainder limited on the same estate, not in
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derogation of the first, but as a substitute for it in case it
should fail.

Contingent /kantinjont/. Possible, but not assured;
doubtful or uncertain; conditioned upon the occurrence
of some future event which is itself uncertain, or ques-
tionable. Synonymous with provisional. This term,
when applied to a use, remainder, devise, bequest, or
other legal right or interest, implies that no present
interest exists, and that whether such interest or right
ever will exist depends upon a future uncertain event.

As to contingent Damages; Fee; Legacy; Limitation;
Remainder; Trust; Use, and Will, see those titles.

Contingent beneficiary. Person who may or will bene-
fit if primary beneficiary dies or otherwise loses rights
as beneficiary; e.g. person who will receive life insur-
ance if primary beneficiary dies before insured.

Contingent claim. One which has not accrued and
which is dependent on some future event that may
never happen.

Contingent debt. One which is not presently fixed, but
may become so in the future with the occurrence of
some uncertain event. A debt in bankruptcy which may
be proved and allowed and which arises out of contract.
It does not encompass a tort claim on which no action or
suit has been brought prior to adjudication. Resolute
Ins. Co. v. Underwood, La.App., 230 So2d 433, 435.
Term may refer to debt incurred by state to which state
pledges its credit and guarantees payment if revenues
from funded project prove inadequate. Rochlin v. State,
112 Ariz. 171, 540 P.2d 643. See also Contingent claim;
Contingent liability.

Contingent estate, interest or right. An estate, inter-
est or right which depends for its effect upon an event
which may or may not happen. A contingent estate is
one which is conditioned upon the existence of persons
who answer the description of takers but who cannot be
ascertained until the termination of a precedent or
particular estate because the right to take is contingent
upon the fact of their being alive or having survived
until that time or upon the happening of some other
uncertain event. Houston v. Harberger, Tex.Civ.App,
377 S.W.2d 673, 678.

Contingent fee. See Fee.

Contingent fund. One set up by a municipality to pay
expense items which will necessarily arise during the
year but cannot appropriately be classified under any of
the specific purposes for which other taxes are levied.
First Nat. Bank of Norman v. City of Norman, 182 Okl
7, 75 P2d 1109, 1110. See also Contingency reserve.

Contingent interest in personal property. A future
interest not transmissible to the representatives of the
party entitled thereto, in case he dies before it vests in
possession. Thus, if a testator leaves the income of a
fund to his wife for life, and the capital of the fund to be
distributed among such of his children as shall be living
at her death, the interest of each child during the
widow’s life-time is contingent, and in case of his death
is not transmissible to his representatives.

Black’s Law Dictionary 6th Ed.—8
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Contingent liability. One which is not now fixed and
absolute, but which will become so in case of the occur-
rence of some future and uncertain event. Warren Co.
v.C. L. R, C.C.A.Ga, 135 F.2d 679, 684, 685. A potential
liability; e.g. pending lawsuit, disputed claim, judgment
being appealed, possible tax deficiency. See also Contin-
gent claim; Contingent debt.

Contingent remainder. See Remainder.

Continual claim. In old English law, a formal claim
made by a party entitled to enter upon any lands or
tenements, but deterred from such entry by menaces, or
bodily fear, for the purpose of preserving or keeping
alive his right. It was called “continual”, because it was
required to be repeated once in the space of every year
and day. It had to be made as near to the land as the
party could approach with safety, and, when made in
due form, had the same effect with, and in all respects
amounted to, a legal entry. 3 Bl.Comm. 175.

Continuance. The adjournment or postponement of a
session, hearing, trial, or other proceeding to a subse-
quent day or time; usually on the request or motion of
one of the parties. Also the entry of a continuance
made upon the record of the court, for the purpose of
formally evidencing the postponement, or of connecting
the parts of the record so as to make one continuous
whole. Compare Recess.

Continuance nisi /kontinyuwans naysay/. A postpone-
ment on a condition or for a specific period of time.

Continuando /kantinyuw&ndow/. In old pleading, a
form of allegation in which the trespass, criminal of-
fense, or other wrongful act complained of is charged to
have been committed on a specified day and to have
“continued” to the present time, or is averred to have
been committed at divers days and times within a given
period or on a specified day and on divers other days
and times between that day and another. This is called
“laying the time with a continuando.”

Continuing. Enduring; not terminated by a single act
or fact; subsisting for a definite period or intended to
cover or apply to successive similar obligations or occur-
rences.

As to continuing Breach; Consideration; Conspiracy;
Covenant; Damages; Guaranty; and Nuisance, see those
titles. See also Perpetuity.

Continuing contract. A contract calling for periodic
performances over a space of time.

Continuing jurisdiction. A doctrine invoked commonly
in child custody or support cases by which a court which
has once acquired jurisdiction continues to possess it for
purposes of amending and modifying its orders therein.
Curtis v. Gibbs, Tex., 511 S.W.2d 263.

Continuing offense. Type of crime which is committed
over a span of time as, for example, a conspiracy. As to
period of statute of limitation, the last act of the offense
controls for commencement of the period. A “continu-
ing offense,” such that only the last act thereof within
the period of the statute of limitations need be alleged in
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the indictment or information, is one which may consist
of separate acts or a course of conduct but which arises
from that singleness of thought, purpose or action which
may be deemed a single impulse. U. S. v. Benton & Co.,
Inc., D.C.Fla., 345 F.Supp. 1101, 1103. See also Crime;
Offense.

Continuity of life or existence. The death or other
withdrawal of an owner of an entity does not terminate
the existence of such entity. This is a characteristic of a
corporation, since the death or withdrawal of a share-
holder does not affect the corporation’s existence.

Continuous. Uninterrupted; unbroken; not intermit-
tent or occasional; so persistently repeated at short
intervals as to constitute virtually an unbroken series.
Connected, extended, or prolonged without cessation or
interruption of sequence. Sullivan v. John Hancock
Mut. Life Ins. Co. of Boston, Mo.App., 110 S.W.2d 870,
877. As to continuous Crime and Easement, see those
titles.

Continuous adverse use. Term is interchangeable with
the term “uninterrupted adverse use”.

Continuous injury. One recurring at repeated inter-
vals, so as to be of repeated occurrence; not necessarily
an injury that never ceases.

Continuous treatment doctrine. Under this doctrine,
the time in which to bring a medical malpractice action
is stayed when the course of treatment which includes
wrongful acts or omissions has run continuously and is
related to the same original condition or complaint.
Lomber v. Farrow, 91 A.D.2d 725, 457 N.Y.S.2d 638, 640.

Continuously. Uninterruptedly; in unbroken sequence;
without intermission or cessation; without intervening
time; with continuity or continuation.

Contour map. Map which shows the configuration and
elevation of surface areas with curved lines.

Contra. Against, confronting, opposite to; on the other
hand; on the contrary; the reverse of.

Contra account. See Account (Contra).

Contraband. In general, any property which is unlaw-
ful to produce or possess. Things and objects outlawed
and subject to forfeiture and destruction upon seizure.
Com. v. One 1958 Plymouth Sedan, 414 Pa. 540, 201
A.2d 427, 429. Goods exported from or imported into a
country against its laws. Smuggled goods. Articles, the
importation or exportation of which, is prohibited by
law. See e.g. 49 US.C.A. § 781.

Trafficking in contraband cigarettes is a federal
crime. 18 U.S.C.A. § 2341 et seq.

“Contraband per se” is property the mere possession
of which is unlawful, while “derivative contraband” is
property innocent by itself but used in perpetration of
unlawful act. Com. v. Fassnacht, 246 Pa.Super. 42, 369
A.2d 800, 802.

See also Bootlegging; Counterfeit; Derivative contra-
band; Gray market goods; Smuggling.

Contraband of war. Certain classes of merchandise,
such as arms and ammunition, which, by the rules of
international law, cannot lawfully be furnished or car-
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ried by a neutral nation to either of two belligerents. If
found in transit in neutral vessels, such goods may be
seized and condemned for violation of neutrality.

Contra bonos mores /koéntrs bbéwnows moriyz/.
Against good morals. Contracts contra bonos mores are
void.

Contracausator /kontrokozéytor/. one

prosecuted for a crime.

A criminal;

Contraceptive. Any device or substance which prevents
fertilization of the female ovum.

Contraceptivism. The offense of distributing or pre-
scribing contraceptives; the offense has little or no
vitality today with respect to both married and unmar-
ried persons. Baird v. Eisenstadt, 405 U.S. 438, 92 S.Ct.
1029, 31 L.Ed.2d 349.

Contract. An agreement between two or more persons
which creates an obligation to do or not to do a particu-
lar thing. As defined in Restatement, Second, Contracts
§ 3: “A contract is a promise or a set of promises for the
breach of which the law gives a remedy, or the perform-
ance of which the law in some way recognizes as a
duty.” A legal relationship consisting of the rights and
duties of the contracting parties; a promise or set of
promises constituting an agreement between the parties
that gives each a legal duty to the other and also the
right to seek a remedy for the breach of those duties.
Its essentials are competent parties, subject matter, a
legal consideration, mutuality of agreement, and mutu-
ality of obligation. Lamoureux v. Burrillville Racing
Ass'n, 91 R.I. 94, 161 A2d 213, 215.

Under U.C.C., term refers to total legal obligation
which results from parties’ agreement as affected by the
Code. Section 1-201(11). As to sales, “contract” and
“agreement” are limited to those relating to present or
future sales of goods, and ‘“‘contract for sale” includes
both a present sale of goods and a contract to sell goods
at a future time. U.C.C. § 2-106(1).

The writing which contains the agreement of parties,
with the terms and conditions, and which serves as a
proof of the obligation.

Contracts may be classified on several different meth-
ods, according to the element in them which is brought
into prominence. The usual classifications are as fol-
lows:

Blanket contract. Contract covering a number or group
of products, goods, or services for fixed period of time.

Certain and hazardous. Certain contracts are those in
which the thing to be done is supposed to depend on the
will of the party, or when, in the usual course of events,
it must happen in the manner stipulated. Hazardous
contracts are those in which the performance of that
which is one of its objects depends on an uncertain
event.

Commutative and independent. Commutative contracts
are those in which what is done, given, or promised by
one party is considered as an equivalent to or in consid-
eration of what is done, given, or promised by the other.
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Independent contracts are those in which the mutual
acts or promises have no relation to each other, either as
equivalents or as considerations.

Conditional contract. A contract whose very existence
and performance depends upon the happening of some
contingency or condition expressly stated therein. It is
not simply an executory contract, since the latter may
be an absolute agreement to do or not to do something,
but it is a contract whose very existence and perform-
ance depend upon a contingency.

Consensual and real. Consensual contracts are such as
are founded upon and completed by the mere agreement
of the contracting parties, without any external formali-
ty or symbolic act to fix the obligation. Real contracts
are those in which it is necessary that there should be
something more than mere consent, such as a loan of
money, deposit or pledge, which, from their nature,
require a delivery of the thing (res). In the common law
a contract respecting real property (such as a lease of
land for years) is called a “real” contract.

Constructive contract. See Constructive contract; also
Express and implied; Quasi contract, below.

Cost-plus contract. See Costs.

Divisible and indivisible. The effect of the breach of a
contract depends in a large degree upon whether it is to
be regarded as indivisible or divisible; i.e. whether it
forms a whole, the performance of every part of which is
a condition precedent to bind the other party, or is
composed of several independent parts, the performance
of any one of which will bind the other party pro tanto.
The only test is whether the whole quantity of the
things concerned, or the sum of the acts to be done, is of
the essence of the contract. It depends, therefore, in the
last resort, simply upon the intention of the parties.
Integrity Flooring v. Zandon Corporation, 130 N.J.L.
244, 32 A.2d 507, 509.

When a consideration is entire and indivisible, and it
is against law, the contract is void in toto. When the
consideration is divisible, and part of it is illegal, the
contract is void only pro tanto. Gelpcke v. Dubuque, 68
U.S. @ Wall) 220, 17 L.Ed. 530.

Entire and severable. An entire contract is one the
consideration of which is entire on both sides. The
entire fulfillment of the promise by either is a condition
precedent to the fulfillment of any part of the promise
by the other. Whenever, therefore, there is a contract
to pay the gross sum for a certain and definite consider-
ation, the contract is entire. A severable contract is one
the consideration of which is, by its terms, susceptible of
apportionment on either side, so as to correspond to the
unascertained consideration on the other side, as a con-
tract to pay a person the worth of his services so long as
he will do certain work; or to give a certain price for
every bushel of so much corn as corresponds to a sam-
ple.

Where a contract consists of many parts, which may
be considered as parts of one whole, the contract is
entire. When the parts may be considered as so many

CONTRACT

distinct contracts, entered into at one time, and ex-
pressed in the same instrument, but not thereby made
one contract, the contract is a separable contract. But,
if the consideration of the contract is single and entire,
the contract must be held to be entire, although the
subject of the contract may consist of several distinct
and wholly independent items.

Entire contract clause. A provision in the insurance
contract stating that the entire agreement between the
insured and insurer is contained in the contract, includ-
ing the application (if attached), declarations, insuring
agreement, exclusions, conditions, and endorsements.

Exclusive contract. See Requirements contract; Tying

contract, below.

Executed and executory. Contracts are also divided into
executed and executory; executed, where nothing re-
mains to be done by either party, and where the transac-
tion is completed at the moment that the arrangement
is made, as where an article is sold and delivered, and
payment therefor is made on the spot; executory, where
some future act is to be done, as where an agreement is
made to build a house in six months, or to do an act on
or before some future day, or to lend money upon a
certain interest, payable at a future time.

Express and implied. An express contract is an actual
agreement of the parties, the terms of which are openly
uttered or declared at the time of making it, being
stated in distinct and explicit language, either orally or
in writing.

An implied contract is one not created or evidenced by
the explicit agreement of the parties, but inferred by the
law, as a matter of reason and justice from their acts or
conduct, the circumstances surrounding the transaction
making it a reasonable, or even a necessary, assumption
that a contract existed between them by tacit under-
standing.

An implied contract is one inferred from conduct of
parties and arises where plaintiff, without being request-
ed to do so, renders services under circumstances indi-
cating that he expects to be paid therefor, and defen-
dant, knowing such circumstances, avails himself of
benefit of those services. Chem-Tronix Laboratories,
Inc. v. Solocast Co, A.D., 5 Conn.Cir. 533, 258 A.2d 110,
113. It is an agreement which legitimately can be
inferred from intention of parties as evidenced by cir-
cumstances and ordinary course of dealing and common
understanding of men. Martin v. Little, Brown & Co.,,
304 Pa.Super. 424, 450 A.2d 984, 987.

See also Constructive contract; and Quasi contract,
below.

Gratuitous and onerous. Gratuitous contracts are those
of which the object is the benefit of the person with
whom it is made, without any profit or advantage re-
ceived or promised as a consideration for it. It is not,
however, the less gratuitous if it proceeds either from
gratitude for a benefit before received or from the hope
of receiving one thereafter, although such benefit be of a
pecuniary nature. Onerous contracts are those in which
something is given or promised as a consideration for
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the engagement or gift, or some service, interest, or
condition is imposed on what is given or promised,
although unequal to it in value. A gratuitous contract
is sometimes called a contract of beneficence.

Investment contract. A contract in which one party
invests money or property expecting a return on his
investment. See also Investment contract; Security.

Joint and several. A joint contract is one made by two
or more promisors, who are jointly bound to fulfill its
obligations, or made to two or more promisees, who are
jointly entitled to require performance of the same. A
contract may be “several” as to any one of several
promisors or promisees, if person has a legal right
(either from the terms of the agreement or the nature of
the undertaking) to enforce his individual interest sepa-
rately from the other parties. Generally all contracts
are joint where the interest of the parties for whose
benefit they are created is joint, and separate where
that interest is separate.

Mutual interest, mixed, etc. Contracts of “mutual inter-
est” are such as are entered into for the reciprocal
interest and utility of each of the parties; as sales,
exchange, partnership, and the like. “Mixed” contracts
are those by which one of the parties confers a benefit
on the other, receiving something of inferior value in
return, such as a donation subject to a charge. Con-
tracts “of beneficence” are those by which only one of
the contracting parties is benefited; as loans, deposit
and mandate.

Open end contract. Contract (normally sales contract) in
which certain terms (e.g. order amount) are deliberately
left open.

Output contract. A contract in which one party agrees
to sell his entire output and the other agrees to buy it;
it is not illusory, though it may be indefinite. Such
agreements are governed by U.C.C. § 2-306. See also
Requirements contract, below.

Parol contract. A contract not in writing, or partially in
writing. At common law, a contract, though it may be
in writing, not under seal. See Parol evidence rule.

Personal contract. A contract relating to personal prop-
erty, or one which so far involves the element of person-
al knowledge or skill or personal confidence that it can
be performed only by the person with whom made, and
therefore is not binding on his executor.

Pre-contract. An obligation growing out of a contract or
contractual relation, of such a nature that it debars the
party from legally entering into a similar contract at a
later time with any other person.

Principal and accessory contract. A contract is accesso-
ry when it is made to provide security for the perform-
ance of an obligation. Suretyship, mortgage, and pledge
are examples of such a contract. When the secured
obligation arises from a contract, either between the
same or other parties, that contract is the principal
contract. Civ.Code La. art. 1913.
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Quasi contract. Legal fiction invented by common law
courts to permit recovery by contractual remedy in cases
where, in fact, there is no contract, but where circum-
stances are such that justice warrants a recovery as
though there had been a promise. It is not based on
intention or consent of the parties, but is founded on
considerations of justice and equity, and on doctrine of
unjust enrichment. It is not in fact a contract, but an
obligation which the law creates in absence of any
agreement, when and because the acts of the parties or
others have placed in the possession of one person mon-
ey, or its equivalent, under such circumstances that in
equity and good conscience he ought not to retain it. It
is what was formerly known as the contract implied in
law; it has no reference to the intentions or expressions
of the parties. The obligation is imposed despite, and
frequently in frustration of their intention. See also
Constructive contract.

In the civil law, a contractual relation arising out of
transactions between the parties which give them mutu-
al rights and obligations, but do not involve a specific
and express convention or agreement between them.
The lawful and purely voluntary acts of a man, from
which there results any obligation whatever to a third
person, and sometimes a reciprocal obligation between
the parties. Civ.Code La. art. 2293.

Record, specialty, simple. Contracts of record are such
as are declared and adjudicated by courts of competent
jurisdiction, or entered on their records, including judg-
ments, recognizances, and statutes staple. These are
not properly speaking contracts at all, though they may
be enforced by action like contracts. Specialties, or
special contracts, are contracts under seal, such as deeds
and bonds. All others are included in the description
“simple” contracts; that is, a simple contract is one that
is not a contract of record and not under seal; it may be
either written or oral, in either case, it is called a
“parol” contract, the distinguishing feature being the
lack of a seal.

Requirements contract. A contract in which one party
agrees to purchase his total requirements from the other
party and hence it is binding and not illusory. See also
Output contract, above.

Shipment contract. See that title.

Special contract. A contract under seal; a specialty; as
distinguished from one merely oral or in writing not
sealed. But in common usage this term is often used to
denote an express or explicit contract, one which clearly
defines and settles the reciprocal rights and obligations
of the parties, as distinguished from one which must be
made out, and its terms ascertained, by the inference of
the law from the nature and circumstances of the trans-
action. A special contract may rest in parol, and does
not mean a contract by specialty; it is defined as one
with peculiar provisions not found in the ordinary con-
tracts relating to the same subject-matter.

Subcontract. A contract subordinate to another con-
tract, made or intended to be made between the con-
tracting parties, on one part, or some of them, and a
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third party (i.e. subcontractor). One made under a prior
contract.

Where a person has contracted for the performance of
certain work (e.g., to build a house), and he in turn
engages a third party to perform the whole or a part of
that which is included in the original contract (e.g., to do
the carpenter work), his agreement with such third
person is called a “subcontract,” and such person is
called a “subcontractor.” The term “subcontractor”
means one who has contracted with the original contrac-
tor for the performance of all or a part of the work or
services which such contractor has himself contracted to
perform.

Tying contract. See Tying arrangement.

Unconscionable contract. One which no sensible man
not under delusion, duress, or in distress would make,
and such as no honest and fair man would accept.
Franklin Fire Ins. Co. v. Noll, 115 Ind.App. 289, 58
N.E.2d 947, 949, 950. A contract the terms of which are
excessively unreasonable, overreaching and one-sided.
See Adhesion contract; Unconscionability.

Unenforceable contract. An unenforceable contract is
one for the breach of which neither the remedy of
damages nor the remedy of specific performance is avail-
able, but which is recognized in some other way as
creating a duty of performance, though there has been
no ratification. Restatement, Second, Contracts § 8.
When a contract has some legal consequences but may
not be enforced in an action for damages or specific
performance in the face of certain defenses, such as the
Statute of Frauds or a statute of limitations, the con-
tract is said to be “unenforceable.”

Unilateral and bilateral. A unilateral contract is one in
which one party makes an express engagement or un-
dertakes a performance, without receiving in return any
express engagement or promise of performance from the
other. Bilateral (or reciprocal) contracts are those by
which the parties expressly enter into mutual engage-
ments, such as sale or hire. Kling Bros. Engineering
Works v. Whiting Corporation, 320 IlL.App. 630, 51
N.E.2d 1004, 1007. When the party to whom an engage-
ment is made makes no express agreement on his part,
the contract is called unilateral, even in cases where the
law attaches certain obligations to his acceptance. Es-
sence of a “unilateral contract” is that neither party is
bound until the promisee accepts the offer by perform-
ing the proposed act. King v. Industrial Bank of Wash-
ington, D.C.App., 474 A.2d 151, 156. It consists of a
promise for an act, the acceptance consisting of the
performance of the act requested, rather than the prom-
ise to perform it. Antonucci v. Stevens Dodge, Inc., 73
Misc.2d 173, 340 N.Y.S.2d 979, 982. Compare Bilateral
contract.

Usurious contract. See Usurious contract.

Voidable contract. See Voidable contract.

Void contract. See Void contract.

CONTRACTION

Written contract. A “written contract” is one which in
all its terms is in writing. Commonly referred to as a
formal contract.

See also Adhesion contract; Agreement; Aleatory of
contract; Alteration of contract; Bilateral contract; Bottom
hole contract; Breach of contract; Collateral contract;
Compact; Constructive contract; Contingency contract;
Entire output contract; Executory contract; Formal con-
tract; Futures contract; Impairing the obligation of con-
tracts; Indemnity; Innominate contracts; Installment con-
tract; Integrated contract; Investment contract; Letter
contract; Letter of intent; Literal contract; Marketing con-
tract; Novation; Oral contract, Parol evidence rule; Privi-
ty (Privity of contract); Procurement contract; Quasi con-
tract; Requirement contract; Severable contract; Simulat-
ed contract; Specialty., For “liberty of con-
tract”, see Liberty.

Contract carrier. A carrier which furnishes transporta-
tion service to meet the special needs of shippers who
cannot be adequately served by common carriers. Sa-
mardick of Grand Island-Hastings, Inc. v. B. D. C. Corp.,
183 Neb. 229, 159 N.W.2d 310, 315. A transportation
company that carries, for pay, the goods of certain
customers only as contrasted to a common carrier that
carries the goods of the public in general.

Contract clause. Provision in U.S.Const., Art. I, Sec. 10,
to the effect that no state shall pass a law impairing
obligation of contract. Trustees of Dartmouth College v.
Woodward, 17 US. (4 Wheat.) 518, 4 L.Ed. 629.

Contract, estoppel by. “Estoppel by contract” is in-
tended to embrace all cases in which there is an actual
or virtual undertaking to treat a fact as settled. It
means party is bound by terms of own contract until set
aside or annulled for fraud, accident, or mistake. Unit-
ed Fidelity Life Ins. Co. v. Fowler, Tex.Civ.App., 38
S.W.2d 128, 131. There are two sorts of “estoppel by
contract,” estoppel to deny truth of facts agreed on and
settled by force of entering into contract, and estoppel
arising from acts done under or in performance of con-
tract. Finch v. Smith, 177 Okl 307, 58 P.2d 850, 851.

Contract for deed. An agreement by a seller to deliver
the deed to the property when certain conditions have
been met, such as completion of payments by purchaser.
Often such contracts for deed are in turn resold.

Contract for sale of goods. Includes both a contract for
present sale of goods and a contract to sell goods at a
future time. U.C.C. § 2-106(1).

Contract for sale of land. A contract which calls for
conveyance of interest in real estate and requires a
writing signed by party sought to be charged as being
within Statute of Frauds. See also Contract for deed;
Contract of sale.

Contract implied in fact. See Contract.
Contract implied in law. See Contract.

Contraction. Abbreviation; abridgment or shortening
of a word by omitting a letter or letters or a syllable,
with a mark over the place where the elision occurs.
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This was customary in records written in the ancient
“court hand,” and is frequently found in the books
printed in black letter.

Contract not to compete. An agreement by an employ-
ee that he will not for a stated period and within a
specific geographical area compete with his employer
after termination of his employment. These contracts
are enforceable if the time span and area are reason-
able.

Contract of affreightment. A contract for hiring a
vessel. Peterson v. S. S. Wahcondah, D.C.La, 235
F.Supp. 698, 700. See also Affreightment.

Contract of benevolence. A contract made for the
benefit of one of the contracting parties only, as a
mandate or deposit.

Contract of guaranty. A promise to pay or an assump-
tion of performance of some duty upon the failure of
another who is primarily obligated in the first instance.
Ammerman v. Miller, 488 F.2d 1285, 1293, 159 U.S.App.
D.C. 385. See also Guaranty.

Contract of insurance. Any contract by which one of
the parties for a valuable consideration, known as a
premium, assumes a risk of loss or liability that rests
upon the other, pursuant to a plan for the distribution of
such risk, is a contract of insurance, whatever the form
it takes or the name it bears. See Insurance; Policy of
insurance.

Contract of record. A contract which hasbeen declared
and adjudicated by a court having jurisdiction, or which
is entered of record in obedience to, or in carrying out,
the judgments of a court.

Contract of sale. A contract by which one of the con-
tracting parties, called the “seller,” enters into an obli-
gation to the other to cause him to have freely, by a title
of proprietor, a thing, for the price of a certain sum of
money, which the other contracting party, called the
“buyer,” on his part obliges himself to pay. Agreement
under which seller agrees to convey title to property
upon payment by buyer under terms of contract. See
also Contract for deed; Contract for sale of land.

Contractor. One who contracts to do work for another.
This term is strictly applicable to any person who enters
into a contract, but is commonly reserved to designate
one who, for a fixed price, undertakes to procure the
performance of works or services on a large scale, or the
furnishing of goods in large quantities, whether for the
public or a company or individual. Such are generally
classified as general contractors (responsible for entire
job) and sub-contractors (responsible for only portion of
job; e.g. plumber, carpenter).

A contractor is a person who, in the pursuit of any
independent business, undertakes to do a specific piece
of work for another or other persons, using his own
means and methods without submitting himself to their
control in respect to all its details, and who renders
service in the course of an independent occupation rep-
resenting the will of his employer only as to the result of
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his work and not as to the means by which it is accom-
plished. Setzer v. Whitehurst, Ky., 339 S.W.2d 454, 456.

One who in pursuit of independent business under-
takes to perform a job or piece of work, retaining in
himself control of means, method and manner of accom-
plishing the desired result.

See also General contractor;
Prime contractor; Subcontractor.

Independent contractor;

Contract system. As applied to state prisons, this
phrase signifies that the labor of the prisoners is utilized
by private persons or contractors.

Contractual obligation. The obligation which arises
from a contract or agreement.

Contract under seal. For centuries before the doctrine
of consideration was developed, and long before informal
contracts were enforced, contracts under seal were en-
forced. The sealed instrument required no considera-
tion. The required formalities are: a sufficient writing,
a seal, and delivery. The seal may be actual, or im-
pressed on the paper, or merely recited by the word
“seal” or “L.S.”

Contractus. Lat. Contract; a contract; contracts.

Contractus bonz fidei /kontri&ktss bowniy faydiyay/.
In Roman law, contracts of good faith. Those contracts
which, when brought into litigation, were not deter-
mined by the rules of the strict law alone, but allowed
the judge to examine into the bona fides of the transac-
tion, and to hear equitable considerations against their
enforcement. In this they were opposed to contracts
stricti juris, against which equitable defenses could not
be entertained.

Contractus civiles /kontr&ktss sivoliyz/. In Roman
law, civil contracts. Those contracts which were recog-
nized as actionable by the strict civil law of Rome, or as
being founded upon a particular statute, as distin-
guished from those which could not be enforced in the
courts except by the aid of the pretor, who, through his
equitable powers, gave an action upon them. The latter
were called “contractus preetorii.”

Contractus est quasi actus contra actum /kontr&ktos
ést kwéysay &ktos kontrs &ktom/. A contract is, as it
were, act against act.

Contractus ex turpi causa, vel contra bonos mores,
nullus est /kantr&ktss eks tdrpay kozs, vel kontrs bow-
nows moriyz, nilas est/. A contract founded on a base

consideration, or against good morals, is null.

Contractus legem ex conventione accipiunt
/kontréktos liyjom éks konvénshiyowniy oksipiyant/.
Contracts receive legal sanction from the agreement of
the parties.

Contradict. To disprove. To prove a fact contrary to
what has been asserted by a witness.
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Contradiction in terms. A phrase of which the parts
are expressly inconsistent, as eg., “an innocent mur-
der”; “a fee-simple for life.”

Contraescritura /kontraéskritirs/. In Spanish law, a
counter-writing; counter-letter. A document executed
at the same time with an act of sale or other instru-
ment, and operating by way of defeasance or otherwise
modifying the apparent effect and purport of the origi-
nal instrument.

Contrafactio /kontrofeksh(iyJow/. Counterfeiting; as
contrafactio sigilli regis, counterfeiting the king’s seal.

Contra formam collationis /kontrs formsm koléy-
shiyownos/. In old English law, a writ that issued
where lands given in perpetual alms to lay houses of
religion, or to an abbot and convent, or to the warden or
master of a hospital and his convent, to find certain poor
men with necessaries, and do divine service, etc., were
alienated, to the disherison of the house and church. By
means of this writ the donor or his heirs could recover
the lands.

Contra formam doni /kéntro férmom doéwnay/.
Against the form of the grant. See Formedon.

Contra formam feoffamenti /kontro formom fiyfo-

méntay/. In old English law, a writ that lay for the
heir of a tenant, enfeoffed of certain lands or tenements,
by charter of feoffment from a lord to make certain
services and suits to his court, who was afterwards
distrained for more services than were mentioned in the
charter.

Contra formam statuti /kontro formom stotyuwtay/.
In criminal pleading. (Contrary to the form of the
statute in such case made and provided.) The usual
conclusion of every indictment, etc, brought for an
offense created by statute.

Contrainte par corps /kontréynt par kér/. In French
law, the civil process of arrest of the person, which is
imposed upon vendors falsely representing their proper-
ty to be unincumbered, or upon persons mortgaging
property which they are aware does not belong to them,
and in other cases of moral heinousness.

Contra jus belli /kéntrs j3s bélay/. Lat. Against the
law of war.

Contra jus commune /kéntrs js komyawniy/. Against
common right or law; contrary to the rule of the com-
mon law.

Contra legem facit qui id facit quod lex prohibet; in
fraudem vero qui, salvis verbis legis, sententiam
ejus circumvenit /kéntrs liyjom féysot kway id féysot
kwod 1éks prohibot; in frodosm virow kway, s@lvas varbos
liyjos, senténsh(iy)am iyjos sorkomriynst/. He does con-
trary to the law who does what the law prohibits; he
acts in fraud of the law who, the letter of the law being
inviolate, uses the law contrary to its intention.

Contra legem terrz /kontrs liyjom téhriy/. Against the
law of the land.

CONTRAROTULATOR

Contraligatio /kontralagéysh(iyJow/. In old English
law, counter-obligation. Literally, counter-binding. Est
enim obligatio quasi contraligatio.

Contramandatio /kontromandéysh(iy)ow/. A counter-
manding. Contramandatio placiti, in old English law,
was the respiting of a defendant, or giving him further
time to answer, by countermanding the day fixed for
him to plead, and appointing a new day; a sort of
imparlance.

Contramandatum /kontromendéytom/. A lawful ex-
cuse, which a defendant in a suit by attorney alleges for
himself to show that the plaintiff has no cause of com-
plaint.

Contra negantem principia non est disputandum
/kéntra nogé@&ntom prinsipiys non est dispyuwt&ndsm/.
There is no disputing against one who denies first prin-
ciples.

Contra non valentem agere nulla currit prescriptio
/kéntrs non voléntom éyjeriy ndlo k3hrat pro-
skripsh(iy)ow/. No prescription runs against a person
unable to bring an action.

Contra omnes gentes /kontrs 6mniyz jéntiyz/. Against
all people. Formal words in old covenants of warranty.

Contra pacem /kontrs péysom/. Against the peace. A
phrase used in the Latin forms of indictments, and also
of actions for trespass, to signify that the offense alleged
was committed against the public peace, i.e., involved a
breach of the peace. The full formula was contra pacem
domini regis, against the peace of the lord the king. In
modern pleading, in this country, the phrase “against
the peace of the commonwealth” or “of the people” is
used.

Contraplacitum /kontrapl&sstom/. In old English law,
a counter-plea.

Contrapositio /kontrapszish(iy)ow/. In old English law,
a plea or answer. A counter-position.

Contra preferentem /kontrs préforéntom/. Against the
party who proffers or puts forward a thing. As a rule of
strict construction, “contra proferentem,” requires that
contract be construed against person preparing terms
thereof. Matter of City Stores Co., Bkrtcy.N.Y., 9 B.R.
717, 720.

Contra proferentem /kontrs proforéntom/. Used in
connection with the ‘construction of written documents
to the effect that an ambiguous provision is construed
most strongly against the person who selected the lan-
guage. U. S. v. Seckinger, 397 U.S. 203, 216, 90 S.Ct.
880, 25 L.Ed.2d 224.

Contrarients /kontrériysnts/. This word was used in
the time of Edw. II to signify those who were opposed to
the government, but were neither rebels nor traitors.

Contrariorum contraria est ratio /kontrériyorsm
kontrériyo est réysh(iy)ow/. The reason of contrary
things is contrary.

Contrarotulator /kontrarowtysléytor/kontraréwtysleyto-
r/. A controller. One whose business it was to observe
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the money which the collectors had gathered for the use
of the king or the people.

Contrarotulator pipz /kontrarowtysléytor paypiy/. An
officer of the exchequer that writeth out summons twice
every year, to the sheriffs, to levy the rents and debts of
the pipe.

Contrary. Against; opposed or in opposition to; in
conflict with.

Contrary to law. Illegal; in violation of statute or legal
regulations at a given time. In respect of verdict, in
conflict with the law contained in court’s instructions.

Contrary to the evidence. Against the evidence;
against the weight of the evidence.

Contrat /kontra/. In French law, contracts are of the
following varieties: (1) Bilateral, or synallagmatique,
where each party is bound to the other to do what is just
and proper; or (2) unilateral, where the one side only is
bound; or (3) commutatif, where one does to the other
something which is supposed to be an equivalent for
what the other does to him; or (4) aléatoire, where the
consideration for the act of the one is a mere chance; or
(5) contrat de bienfaisance, where the one party procures
to the other a purely gratuitous benefit; or (6) contrat a
titre onereux, where each party is bound under some
duty to the other. See Contract.

Contra tabulas /kontrs t&byslas/. In the civil law,

against the will (testament).

Contratallia /kontrotéliys/. In old English law, a
counter-tally. A term used in the exchequer.

Contratatio rei alienz animo furandi, est furtum
/kontratéysh(iy)ow riyay eyliyiyniy @nsmow fysr&nday
est fortom/. The touching or removing of another’s
property, with an intention of stealing, is theft.

Contratenere /kontrotoniriy/. To hold against; to with-
hold.

Contra vadium et plegium /koéntro vadiyom ot
pléjiyom/. In old English law, against gage and pledge.

Contravening equity. A right or equity, in another
person, which is inconsistent with and opposed to the
equity sought to be enforced or recognized.

Contravention. In French law, an act which violates
the law, a treaty, or an agreement which the party has
made. That infraction of the law punished by a fine
which does not exceed fifteen francs and by an imprison-
ment not exceeding three days.

Contra veritatem lex nunquam aliquid permittit
/koéntra varstéytom léks ndpkwom &lokwad pormitat/.
The law never suffers anything contrary to truth.

Contrectare /kontraktériy/. Lat. In the civil law, to
handle; to take hold of; to meddle with.
In old English law, to treat. Vel malé contrectet; or
shall ill treat.
Contrectatio /kontroktéysh(iy)low/. In the civil and old
English law, touching; handling; meddling. The act of
)
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removing a thing from its place in such a manner that,
if the thing be not restored, it will amount to theft.

Contrectatio rei alienz, animo furandi, est furtum
/kontroktéysh(iy)ow riyay eyliyiyniy, £nomow
fyasrénday, eést fartom/. The touching or removing of
another’s property, with an intention of stealing, is
theft.

Contrefacon /kontrofaséon/. In French law, the offense
of printing or causing to be printed a book, the copyright
of which is held by another, without authority from him.

Contre-maitre /kontre-maytr(s)/. In French marine
law, the chief officer of a vessel, who, in case of the
sickness or absence of the master, commanded in his
place. Literally, the countermaster.

Contribute. To lend assistance or aid, or give some-
thing, to a common purpose; to have a share in any act
or effect; to discharge a joint obligation. Christman v.
Reichholdt, Mo.App., 150 SW.2d 527, 532. As applied to
negligence signifies causal connection between injury
and negligence, which transcends and is distinguished
from negligent acts or omissions which play so minor a
part in producing injuries that law does not recognize
them as legal causes. See Negligence (Contributory neg-
ligence).

Contributing cause. Generic term used to describe any
factor which contributes to a result, though its causal
nexus may not be immediate. See Cause; Negligence
(Contributory negligence).

Contributing to delinquency. A criminal offense con-
sisting of an act or omission which tends to make a child
delinquent.

Contribution. Right of one who has discharged a com-
mon liability to recover of another also liable, the ali-
quot portion which he ought to pay or bear. Under
principle of “contribution,” a tort-feasor against whom a
judgment is rendered is entitled to recover proportional
shares of judgment from other joint tort-feasors whose
negligence contributed to the injury and who were also
liable to the plaintiff. Dawson v. Contractors Transport
Corp, 151 U.S.App.D.C. 401, 467 F2d 727, 729. The
share of a loss payable by an insurer when contracts
with two or more insurers cover the same loss. The
insurer’s share of a loss under a coinsurance or similar
provision. The sharing of a loss or payment among
several. The act of any one or several of a number of
co-debtors, co-sureties, etc., in reimbursing one of their
number who has paid the whole debt or suffered the
whole liability, each to the extent of his proportionate
share. A number of states have adopted the Uniform
Contribution Among Tortfeasors Act.

In the civil law, a partition by which the creditors of
an insolvent debtor divide among themselves the pro-
ceeds of his property proportionably to the amount of
their respective credits. Division which is made among
the heirs of the succession of the debts with which the
succession is charged, according to the proportion which
each is bound to bear.
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In maritime law, where the property of one of several
parties interested in a vessel and cargo has been volun-
tarily sacrificed for the common safety (as by throwing
goods overboard to lighten the vessel), such loss must be
made good by the contribution of the others, which is
termed “‘general average”.

See also General average contribution; Indemnity.

Contribution clause. Insurance clause providing that
where more than one policy covers loss, insurers shall
share such loss proportionally in accordance with their
policy limits.

Contributione facienda /kontrabyuwshiyéwniy feshiy-
éndas/. In old English law, a writ that lay where tenants
in comnmon were bound to do some act, and one of them
was put to the whole burthen, to compel the rest to
make contribution.

Contribution to capital. Funds or property contributed
by shareholders as the financial basis for operation of
the corporation’s business, and signifies resources whose
dedication to users of the corporation is made the foun-
dation for issuance of capital stock and which became
irrevocably devoted to satisfaction of all obligations of
corporation. See also Capital.

Contributory, n. One who contributes or is required to
contribute. A person liable to contribute to the assets of
a company which is being wound up, as being a member
or (in some cases) a past member thereof.

Contributory, adj. Joining in the promotion of a given
purpose; lending assistance to the production of a given
result. Said of a pension plan where employees, as well
as employers, make payments to a pension fund.

As to contributory Infringement and Negligence, see
those titles.

Contributory cause. See Cause;
Negligence (Contributory negligence).

Contributing cause;

Contributory infringement. The intentional aiding of
one person by another in the unlawful making, selling
or using of a patented invention. Stamicarbon, N.V. v.
McNally-Pittsburg Mfg. Corp, D.CKan. 302 F.Supp.
525, 531.

Contributory negligence. See Negligence.

Contrivance. Any device which has been arranged gen-
erally to deceive. An instrument or article designed to
accomplish a specific objective and made by use of
measure of ingenuity.

Contrive. To devise; to plan; to plot; to scheme. Ernst
and Ernst v. Hochfelder, 425 U.S. 185, 199, 96 S.Ct.
1375, 1384, 47 L.Ed.2d 668.

Control, v. To exercise restraining or directing influ-
ence over. To regulate; restrain; dominate; curb; to
hold from action; overpower; counteract; govern.

Control, n. Power or authority to manage, direct, supe-
rintend, restrict, regulate, govern, administer, or over-
see. The ability to exercise a restraining or directing
influence over something. Martin v. State, 175 Ind.App.
503, 372 N.E.2d 1194, 1197. The *“‘control” involved in
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determining whether principal and agent relationship or
master and servant relationship is involved must be
accompanied by power or right to order or direct. Mid-
Continent Petroleum Corporation v. Vicars, 221 Ind.
387, 47 N.E.2d 972.

As used in statute making it unlawful for any person
to possess or ‘“‘control” any narcotic drug, is given its
ordinary meaning, namely, to exercise restraining or
directing influence over, and also has been defined to
relate to authority over what is not in one’s physical
possession. Speaks v. State, 3 Md.App. 371, 239 A.2d
600, 604.

Rule that driver must at all times have automobile
under control, means having it under such control that
it can be stopped before doing injury to any person in
any situation that is reasonably likely to arise under the
circumstances. Kindt v. Reading Co., 352 Pa. 419, 43
A2d 145, 147.

See also Exclusive control; Immediate control.

Control group. With reference to those whose commu-
nications with an attorney on behalf of a corporation are
within the attorney-client privilege, this group consists
of those persons who have authority to control, or sub-
stantially participate in, decisions regarding action to be
taken on the advice of a lawyer, or who are authorized
members of a group that has such power. Duplan Corp.
v. Deering Milliken, Inc., D.C.S.C. 397 F.Supp. 1146,
1163.

Controlled company. A company, the majority of
whose voting stock is held by an individual or corpora-
tion. For example, a subsidiary of a parent company.
The level of control depends on the amount of stock
owned. See Control person.

Controlled foreign corporation. Any foreign corpora-

tion in which more than 50 percent of the total com-
bined voting power of all classes of stock entitled to vote
or the total value of the stock of the corporation is
owned by “U.S. shareholders” on any day during the
taxable year of the foreign corporation. For purposes of
this definition, a U.S. shareholder is any U.S. person
who owns, or is considered as owning, 10 percent or
more of the total combined voting power of all classes of
voting stock of the foreign corporation. Stock owned
directly, indirectly, and constructively is used in this
measure.

Controlled group. A controlled group of corporations is
required to share the lower-level corporate tax rates and
various other tax benefits among the members of the
group. A controlled group may be either a brother-sis-
ter or a parent-subsidiary group.

Controlled substance. Any drug so designated by law
whose availability is restricted; i.e., so designated by
federal or state Controlled Substances Acts (g.v.). In-
cluded in such classification are narcotics, stimulants,
depressants, hallucinogens, and marijuana.

Controlled Substance Acts. Federal and state acts (the
latter modeled on the Uniform Controlled Substances
Act) the purpose of which is to control the distribution,
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classification, sale, and use of drugs. The majority of
states have such acts. 21 U.S.C.A. § 801 et seq.

Controller. See Comptroller.

Controlment /ksntrolmont/. In old English law, the
controlling or checking of another officer’s account; the
keeping of a counter-roll.

Control person. In securities law, a person who has
actual power or influence over an issuer. Kersh v.
General Council of Assemblies of God, C.A.Cal., 804 F.2d
546, 548. One who formulates and directs corporate
policy or who is deeply involved in the important busi-
ness affairs of a corporation. State ex rel. McLeod v. C
& L Corp., Inc., App, 280 S.C. 519, 313 S.E.2d 334, 341.
Sales of securities by control persons are subject to
many of the requirements applicable to the sale of
securities directly by the issuer.

Control premium. Refers to the pricing phenomenon
by which shares that carry the power to control a
corporation are more valuable per share than the shares
that do not carry a power of control. The control
premium is often computed not on a per share basis but
on the aggregate increase in value of the “control block”
over the going market or other price of shares which are
not part of the “control block”.

Controver /kantrowvar/. In old English law, an inven-
tor or deviser of false news.

Controversy. A litigated question; adversary proceed-
ing in a court of law; a civil action or suit, either at law
or in equity; a justiciable dispute. To be a *“controver-
sy” under federal constitutional provision limiting exer-
cise of judicial power of United States to cases and
controversies there must be a concrete case admitting of
an immediate and definitive determination of legal
rights of parties in an adversary proceeding upon facts
alleged, and claims based merely upon assumed poten-
tial invasions of rights are not enough to warrant judi-
cial intervention. Southern Ry. Co. v. Brotherhood of
Locomotive Firemen and Enginemen, D.C.Ga., 223
F.Supp. 296, 303. In the constitutional sense, it means
more than disagreement and conflict; rather it means
kind of controversy courts traditionally resolve. U.S. v.
Nixon, U.S.Dist.Col., 418 U.S. 683, 94 S.Ct. 3090, 3102,
41 L.Ed.2d 1039. This term is important in that judicial
power of the courts extends only to cases and “controver-
sies.” See Actual controversy; Case; Cause of action;
Justiciable controversy.

Controvert. To dispute; to deny; to oppose or contest;
to take issue on.

Contubernium /kontobdrniysm/. In Roman law, the
marriage of slaves; a permitted cohabitation.

Contumace capiendo /kontoméysiy kepiyéndow/. In
English law, excommunication in all cases of contempt
in the spiritual courts is discontinued by 53 Geo. III, c.
127, § 2, and in lieu thereof, where a lawful citation or
sentence has not been obeyed, the judge shall have
power, after a certain period, to pronounce such person
contumacious and in contempt, and to signify the same
to the court of chancery, whereupon a writ de contumace

330

capiendo shall issue from that court, which shall have
the same force and effect as formerly belonged, in case
of contempt, to a writ de excommunicato capiendo. See
Excommunication.

Contumacious conduct. Wilfully stubborn and diso-
bedient conduct, commonly punishable as contempt of
court. See Contempt.

Contumacy /ként(y)smosiy/. The refusal or intentional
omission of a person who has been duly cited before a
court to appear and defend the charge laid against him,
or, if he is duly before the court, to obey some lawful
order or direction made in the cause. In the former
case it is called “presumed” contumacy; in the latter,
“actual.”

Contumax /kéntomaks/. One accused of a crime who
refuses to appear and answer to the charge. An outlaw.

Contumely /kéntysmsliy/. Rudeness compounded of
haughtiness and contempt; scornful insolence; despite-
ful treatment; disdain, contemptuousness in act or
speech; disgrace.

Contuse. To bruise; to injure or disorganize a part of
without breaking the skin. Ansley v. Travelers Ins. Co.,
27 Tenn.App. 720, 173 S.W.2d 702, 704.

Contusion. A bruise; an injury to any external part of
the body by the impact of a fall or the blow of a blunt
instrument, without laceration of the flesh, and either
with or without a tearing of the skin, but in the former
case it is more properly called a “contused wound.”

Contutor /kontyuwtsr/. Lat. In the civil law, a co-tu-
tor, or co-guardian.

Conusance /kényszons/. In English law, cognizance or
jurisdiction. Conusance of pleas.

Conusance, claim of /kléym ov kényszons/. See Cogni-
zance.

Conusant /kényszont/. Cognizant; acquainted with;
having actual knowledge; as, if a party knowing of an
agreement in which he has an interest makes no objec-
tion to it, he is said to be conusant.

Conusee /konysziy/. See Cognizee.
Conusor /kényszor/. See Cognizor.

Convalescence. Gradual recovery of health or physical
strength after illness.

Convenable. In old English law, suitable; agreeable;
convenient; fitting.

Convene. To call together; to cause to assemble; to
convoke. In the civil law, to bring an action.

Convenience and necessity. See Public convenience
and necessity.

Convenient. Proper; just; suitable; fit; adapted; prop-
er; becoming appropriate.

Convenit /kanviynst/. Lat. In civil and old English
law, it is agreed; it was agreed.

Convent. The fraternity of an abbey or priory, as socie-
tas is the number of fellows in a college. A religious



331

house, now regarded as a merely voluntary association,
not importing civil death.

An association or community of recluses devoted to a
religious life under a superior. A body of monks, friars,
or nuns, constituting one local community; now usually
restricted to a convent of nuns. Sacred Heart Academy
of Galveston v. Karsch, 173 Tenn. 618, 122 S.W.2d 416,
417.

Conventicle /kanvéntoksl/. A private assembly or
meeting for the exercise of religion. The word was first
an appellation of reproach to the religious assemblies of
Wycliffe in the reigns of Edward III, and Richard II, and
was afterwards applied to a meeting of dissenters from
the established church. As this word in strict propriety
denotes an unlawful assembly, it cannot be justly ap-
plied to the assembling of persons in places of worship
licensed according to the requisitions of law.

Conventio /konvénsh(iy)ow/. In Canon law, the act of
summoning or calling together the parties by summon-
ing the defendant.

In Civil law, a compact, agreement, or convention.
An agreement between two or more persons respecting a
legal relation between them. The term is one of very
wide scope, and applies to all classes of subjects in which
an engagement or business relation may be founded by
agreement. It is to be distinguished from the negotia-
tions or preliminary transactions on the object of the
convention and fixing its extent, which are not binding
so long as the convention is not concluded.

In contracts, an agreement; a covenant.

Conventio in unum /ksnvénsh(iy)ow in yiwnom/. In
the civil law, the agreement between the two parties to
a contract upon the sense of the contract proposed. It is
an essential part of the contract, following the pollicita-
tion or proposal emanating from the one, and followed
by the consension or agreement of the other.

Convention. An agreement or compact; esp. interna-
tional agreement, e.g. Geneva Convention. An assembly
or meeting of members or representatives of political,
legislative, fraternal, etc. organizations.

Constitutional convention. See Constitution.

English law. An extraordinary assembly of the houses
of lords and commons, without the assent or summons of
the sovereign. It can only be justified ex necessitate rei,
as the Parliament which restored Charles II, and that
which disposed of the crown and kingdom to William
and Mary. Also the name of an old writ that lay for the
breach of a covenant.

Judicial convention. See Judicial.

Legislative and political. An assembly of delegates or
representatives chosen by the people for special and
extraordinary legislative purposes, such as the framing
or revision of a state constitution (i.e. constitutional
convention). Also an assembly of delegates chosen by a
political party, or by the party organization in a larger
or smaller territory, to nominate candidates for an ap-
proaching election.

CONVENTIONS

Public and international law. A pact or agreement
between states or nations in the nature of a treaty;
usually applied (a) to agreements or arrangements pre-
liminary to a formal treaty or to serve as its basis, or (b)
international agreements for the regulation of matters
of common interest but not coming within the sphere of
politics or commercial intercourse, such as international
postage or the protection of submarine cables. An
agreement between states relating to trade, finance, or
other matters considered less important than those
usually regulated by a treaty. See Compact; Treaty.

Roman law. An agreement between parties; a pact. A
convention was a mutual engagement between two per-
sons, possessing all the subjective requisites of a con-
tract, but which did not give rise to an action, nor
receive the sanction of the law, as bearing an “obli-
gation,” until the objective requisite of a solemn ceremo-
nial, (such as stipulatio) was supplied. In other words,
convention was the informal agreement of the parties,
which formed the basis of a contract, and which became
a contract when the external formalities were superim-
posed. The division of conventions into contracts and
pacts was important in the Roman law. The former
were such conventions as already, by the older civil law,
founded an obligation and action; all the other conven-
tions were termed “pacts.” These generally did not
produce an actionable obligation. Actionability was
subsequently given to several pacts, whereby they re-
ceived the same power and efficacy that contracts re-
ceived.

Conventional. Depending on, or arising from, the mu-
tual agreement of parties; as distinguished from legal,
which means created by, or arising from, the act of the
law.

As to conventional Estates; Interest; Mortgage; Subro-
gation; and Trustee, see those titles.

Conventional lien. A lien is conventional where the

lien, general or particular, is raised by the express
agreement and stipulation of the parties, in circum-
stances where the law alone would not create a lien
from the mere relation of the parties or the details of
their transaction.

Conventional loan. Real estate loan (usually from bank
or savings and loan association) not involving govern-
ment participation by way of insurance (FHA) or guar-
antee (VA).

Conventione /kanvénshiyowniy/. The name of a writ
for the breach of any covenant in writing, whether real
or personal.

Conventions. This name is sometimes given to com-
pacts or treaties with foreign countries as to the appre-
hension and extradition of fugitive offenders. See Extra-
dition.

Conventio privatorum non potest publico juri dero-
gare /konvénsh(iyJow prayvotéorom non powtost
pdblokow juray diyragériy/. The agreement of private
persons cannot derogate from public right, i.e., cannot
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prevent the application of general rules of law, or render
valid any contravention of law.

Conventio vincit legem /kanvénsh(iy)ow vinsat liyjom/.
The express agreement of parties overcomes [prevails
against] the law.

Conventual church. In ecclesiastical law, that which
consists of regular clerks, professing some order or reli-
gion; or of dean and chapter; or other societies of
spiritual men.

Conventuals /kanvénchuwslz/. Religious men united in
a convent or religious house.

Conventus /konvéntos/. Lat. A coming together; a
convention or assembly. Conventus magnatum vel
procerum (the assembly of chief men or peers) was one of
the names of the English parliament. 1 Bl.Comm. 148.

In the civil law, the term meant a gathering together
of people; a crowd assembled for any purpose; also a
convention, pact, or bargain.

Conventus juridicus /kanvéntss joridokss/. In the Ro-
man law, a court of sessions held in the Roman prov-
inces, by the president of the province, assisted by a
certain number of counsellors and assessors, at fixed
periods, to hear and determine suits, and to provide for
the civil administration of the province.

Conversant. One who is in the habit of being in a
particular place is said to be conversant there. Ac-
quainted; familiar.

Conversantes /konvorséntiyz/. In old English law, con-
versant or dwelling; commorant.

Conversation. Manner of living; behavior habits of life;
conduct; as in the phrase “chaste life and conversation.”
Criminal conversation means seduction of another
man’s wife, considered as an actionable injury to the
husband. See Criminal (Criminal conversation).

Converse. To engage in conversation; social interac-
tion. Reversed in order or relation. The transposition
of the subject and predicate in a proposition, as: “Every-
thing is good in its place.”” Converse, “Nothing is good
which is not in its place.”

Converse instruction. A negative of a positive state-
ment of an essential element or elements of a cause of
action as stated in a verdict-directing instruction. State
v. Collins, Mo.App., 587 S.W.2d 303, 306.

Conversion. An unauthorized assumption and exercise
of the right of ownership over goods or personal chattels
belonging to another, to the alteration of their condition
or the exclusion of the owner’s rights. Any unautho-
rized act which deprives an owner of his property per-
manently or for an indefinite time. Unauthorized and
wrongful exercise of dominion and control over anoth-
er’s personal property, to exclusion of or inconsistent
with rights of owner. Catania v. Garage De Le Paix,
Inc., Tex.Civ.App., 542 S.W.2d 239, 241. See also Embez-
zlement; Equitable conversion; Fraudulent conversion; In-
voluntary conversion.
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Act of exchanging a convertible security for another
security. See Convertible securities.

Commercial instruments. An instrument is converted
when: a drawee to whom it is delivered for acceptance
refuses to return it on demand; or any person to whom
it is delivered for payment refuses on demand either to
pay or to return it; or it is paid on a forged indorsement.
U.CC. § 3-419Q0).

Constructive conversion. An implied or virtual conver-
sion, which takes place where a person does such acts in
reference to the goods of another as amount in law to
the appropriation of the property to himself.

Direct conversion. The act of actually appropriating the
property of another to his own beneficial use and enjoy-
ment, or to that of a third person, or destroying it, or
altering its nature, or wrongfully assuming title in him-
self.

Equitable conversion. The exchange of property from
real to personal or from personal to real, which takes
place under some circumstances in the consideration of
the law, such as, to give effect to directions in a will or
settlement, or to stipulations in a contract, although no
such change has actually taken place, and by which
exchange the property so dealt with becomes invested
with the properties and attributes of that into which it
is supposed to have been converted. It is sometimes
necessary however for certain purposes of devolution
and transfer to regard the property in its changed condi-
tion as though the change has not absolutely taken
place.

Conversion or convertibility clause. A provision in an
adjustable-rate mortgage that allows the borrower to
change from an ARM to a fixed-rate loan at some point
during the term. A provision in convertible securities
specifying conversion rights. See Convertible securities.

Conversion, custodia legis. Converting property in the
custody of the court. One who has a lien against prop-
erty and replevins the same to obtain possession and
then sells the property to satisfy the lien before a
judgment has entered in the replevin matter, commits
conversion by this sale. Brunswick Corp. v. J & P, Inc,
D.C.Okl,, 296 F.Supp. 544, 545.

Conversion hysteria. A neurosis in which there is
gross loss or impairment of some somatic or physical
function caused by emotional conflicts, such as hysteri-
cal blindness, hysterical paralysis, hysterical tremors,
hysterical limping. Used by sufferer to protect himself
from anxiety.

Conversion reaction. The transformation of an emo-
tion into physical manifestations. (E.g., an injured per-
son converts an emotional disturbance into physical
symptoms.) Kilarjian v. Horvath, C.A.N.Y,, 379 F.2d
547, 548.

Conversion securities. The securities into which con-
vertible securities may be converted. See Convertible
securities.

Convert. See Conversion.
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Convertible bond. See Bond.

Convertible debt. A bond or debenture or note which
under certain conditions and at certain times may be
converted into stock by the holder. See Convertible
securities.

Convertible securities. A bond, debenture or preferred
share which may be exchanged by the owner for com-
mon stock or another security, usually of the same
company, in accordance with the terms of the issue.
The ratio between the convertible and conversion securi-
ties is fixed at the time the convertible securities are
issued, and is usually protected against dilution.

Forced conversion. Refers to a conversion of a convert-
ible security that follows a call for redemption at a time
when the value of the conversion security into which it
may be converted is greater than the amount that will
be received if the holder permits the security to be
redeemed. Normally, a holder of a convertible redeema-
ble security has a period of time after the call for
redemption to determine whether or not to exercise the
conversion privilege.

Convertible term insurance. Type of term insurance
which may be changed to permanent (whole life) insur-
ance carrying loan values, built in values, etc.

Convey. To transfer or deliver to another. To pass or
transmit the title to property from one to another. To
transfer property or the title to property by deed, bill of
sale, or instrument under seal. Used popularly in sense

of “assign”, “sale”, or “transfer”. See Conveyance.

Conveyance /kanvéysns/. In its most common usage,

transfer of title to land from one person, or class of
persons, to another by deed. Term may also include
assignment, lease, mortgage or encumbrance of land.
Generally, every instrument in writing by which an
estate or interest in the realty is created. Smalley v.
Juneau Clinic Bldg. Corp., Alaska, 493 P.2d 1296, 1299.
See also Alienation; Demise; Fraudulent conveyance; In-
voluntary conveyance.

Absolute or conditional conveyance. An absolute con-
veyance is one by which the right or property in a thing
is transferred, free of any condition or qualification, by
which it might be defeated or changed, as an ordinary
deed of lands, in contradistinction to a mortgage, which
is a conditional conveyance. Brown v. United States,
C.C.A.Pa, 95 F.2d 487, 489.

Fraudulent conveyance. See Fraudulent.

Mesne conveyance. An intermediate conveyance; one
occupying an intermediate position in a chain of title
between the first grantee and the present holder.

Primary conveyances. Those by means whereof the ben-
efit or estate is created or first arises; as distinguished
from those whereby it may be enlarged, restrained,
transferred, or extinguished. The term includes feoff-
ment, gift, grant, lease, exchange, and partition, and is
opposed to derivative conveyances, such as release, sur-
render, confirmation, etc. 2 Bl.Comm. 309.

CONVICTION

Secondary conveyances. The name given to that class of
conveyances which presuppose some other conveyance
precedent, and only serve to enlarge, confirm, alter,
restrain, restore, or transfer the interest granted by
such original conveyance. 2 Bl.Comm. 324. Otherwise
termed “derivative conveyances” (q.v.).

Voluntary conveyance. A conveyance without valuable
consideration; such as a deed or settlement in favor of a
wife or children.

Conveyancer. One whose business it is to prepare
deeds, mortgages, examine titles to real estate, and
perform other functions relating to the transfer of real
property.

In England, one who holds a license to conveyance.
Administration of Justice Act, 1985, Part II.

Conveyancing. Act of performing the various functions
relating to the transfer of real property such as exami-
nation of land titles, preparation of deeds, mortgages,
closing agreements, etc.

Conveyancing counsel to the court of chancery. In
English law, certain counsel, not fewer than six in
number, appointed by the lord chancellor, for the pur-
pose of assisting the court of chancery, or any judge
thereof, with their opinion in matters of title and con-
veyancing.

Conveyor’s heirs. Under common law rule, when a
remainder was limited to heirs of grantor or testator,
such heirs did not take a remainder; instead, the estate
was considered a reversion in the grantor or testator,
and hence, if heirs took at all, they would take by
descent, not by purchase. This rule, known as rule of
worthier title (Braswell v. Braswell, 195 Va. 971, 81
S.E.2d 560) has been abolished in many jurisdictions.
See Worthier title doctrine.

Convicia si irascaris tua divulgas; spreta exolescunt
/konvish(iy)s say ayroskérss tyuws dovilgss, spriytoe
ekskoléskont/. If you be moved to anger by insults, you
publish them; if despised, they are forgotten.

Convicium /kanvish(iy)am/. In the civil law, the name
of a species of slander or injury uttered in public, and
which charged some one with some act contra bonos
mores.

Convict, v. To find a person guilty of a criminal charge,
either upon a criminal trial, a plea of guilty, or a plea of
nolo contendere. The word was formerly used also in
the sense of finding against the defendant in a civil case.

Convict, n. One who has been adjudged guilty of a
crime and is serving a sentence as a result of such
conviction. A prisoner.

Convicted. See Conviction.

Conviction. In a general sense, the result of a criminal
trial which ends in a judgment or sentence that the
accused is guilty as charged. The final judgment on a
verdict or finding of guilty, a plea of guilty, or a plea of
nolo contendere, but does not include a final judgment
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which has been expunged by pardon, reversed, set aside,
or otherwise rendered nugatory.

The final consummation of the prosecution including
the judgment or sentence, or as is frequently the case,
the judgment or sentence itself. Ex parte White, 75
OklCr. 204, 130 P.2d 103, 104. The stage of a criminal
proceeding where the issue of guilt is determined. Unit-
ed States v. Locke, 409 F.Supp. 600.

A record of the summary proceedings upon any penal
statute before one or more justices of the peace or other
persons duly authorized, in a case where the offender
has been convicted and sentenced.

Summary conviction. The conviction of a person (usual-
ly for a minor misdemeanor), as the result of his trial
before a magistrate or court, without a jury.

Convincing proof. Such as is sufficient to establish the
proposition in question, beyond hesitation, ambiguity, or
reasonable doubt, in an unprejudiced mind. See Beyond
a reasonable doubt; Clear and convincing proof; Proof.

Convivium /ksnviviysm/. A tenure by which a tenant
was bound to provide meat and drink for his lord at
least once in the year.

Convocation. In ecclesiastical law, the general assem-
bly of the clergy to consult upon ecclesiastical matters.

Convoy. An escort for protection, either by land or sea.
A naval force for the protection of merchant-ships and
others, during the whole voyage, or such part of it as is
known to require such protection. An association for a
hostile object. In undertaking it, a nation spreads over
the merchant vessel an immunity from search which
belongs only to a national ship. By joining a convoy
every individual ship puts off her pacific character, and
undertakes for the discharge of duties which belong only
to the military marine, and adds to the numerical, if not
to the real strength of the convoy. The Atlanta, 16 U.S.
(3 Wheat.) 409, 423, 4 L.Ed. 422.

Co-obligor. A joint obligor; one bound jointly with
another or others in a bond or obligation.

Cool state of blood. In the law of homicide, this term
does not mean that the defendant must be calm or
tranquil or display the absence of emotion, but rather
that the defendant’s anger or emotion must not have
been such as to disturb defendant’s faculties and reason.
State v. Russell Council Judge, 308 N.C. 658, 303 S.E.2d
817, 820. See also Cold blood; Cooling time; Premedita-
tion.

Cooley doctrine. Doctrine which holds that state is

deprived of all regulatory power as to subjects which
“are in their nature national, or admit only of one
uniform system or plan of regulation.” Cooley v. Board
of Wardens of Port of Philadelphia, 53 U.S. (12 How.)
299, 13 L.Ed. 996. See also Preemption.

Cooling off period. A period of time in which no action
of a particular sort may be taken by either side in a
dispute. For example, a period of a month after a union
or a company files a grievance against the other. Dur-
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ing this period, the union may not strike and the compa-
ny may not lock-out the employees. A period of time in
which a buyer may cancel a purchase; e.g. many states
by statute require a three-day cancellation period for
door-to-door sales or home improvement contracts. An
automatic delay in some states, in addition to ordinary
court delays, between the filing of divorce papers and
the divorce hearing.

Cooling time. Time to recover *“cool blood” after severe
excitement or provocation. Time for the mind to be-
come so calm and sedate as that it is supposed to
contemplate, comprehend, and coolly act with reference
to the consequences likely to ensue.

Cooperate. To act jointly or concurrently toward a
common end.

Cooperation. Action of co-operating or acting jointly
with another or other. Association of persons for com-
mon benefit. In patent law, unity of action to a com-
mon end or a common result, not merely joint or simul-
taneous action.

Cooperation clause. That provision in insurance poli-
cies which requires the insured to cooperate with the
insurer in defense of a claim. ‘“Co-operation” by insured
within a co-operation clause means that there shall be
fair and frank disclosure of information reasonably de-
manded by insurer to enable it to determine whether
there is genuine defense. Prudence Mut. Cas. Co. v.
Dunn, 30 I1l.App.2d 469, 175 N.E.2d 286.

Cooperative /kowodp(s)ratov/. A corporation or associa-
tion organized for purpose of rendering economic servic-
es, without gain to itself, to shareholders or members
who own and control it. United Grocers, Limited v. U.
S., D.C.Cal,, 186 F.Supp. 724, 733. Type of business that
is owned by its member-customers.

Cooperatives vary widely in character and in the
manner in which they function. They have been classi-
fied along functional lines as follows: (a) consumer coop-
eratives (including consumer stores, housing coopera-
tives, utility cooperatives, and health cooperatives); (b)
marketing cooperatives; (c) business purchasing cooper-
atives; (d) workers’ productive cooperatives; (e) finan-
cial cooperatives (such as the credit union, mutual sav-
ings bank, savings and loan association, and production
credit association); (f) insurance cooperatives; (g) labor
unions; (h) trade associations; and (i) self-help coopera-
tives.

The required form for a cooperative may differ in
different states; e.g. unincorporated association, cooper-
ative association, nonprofit corporation.

See also Consumer’s cooperative; Cooperative corpora-
tion.

Cooperative apartment. See that title.

Farmer’s cooperative. Major function of such coopera-
tive is to market the combined crops, produce or live-
stock of its farmer-owners. The cooperative attempts to
sell crops and livestock at the optimum price. For
example, it might store grain until the price of such
rises.
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Cooperative apartment. Dwelling units in a multi-
dwelling complex in which each owner has an interest
in the entire complex and a lease of his own apartment,
though he does not own his apartment as in the case of a
condominium. This is organized in corporate form and
is generally treated as a corporation. However, it is
somewhat of a legal hybrid in that the stockholder
possesses both stock and a lease and the relationship
between the tenant shareholder and the owner-coopera-
tive is largely determined by reading together the certif-
icate of incorporation, stock offering prospectus, stock
subscription agreement, and proprietary lease. Sanders
v. Tropicana, 31 N.C.App. 276, 229 S.E.2d 304, 308.

Cooperative association. See Cooperative.

Cooperative corporation. A “cooperative corporation”,
while having a corporate existence, is primarily an
organization for purpose of providing services and prof-
its to its members and not for corporate profit. Linnton
Plywood Ass’n v. State Tax Commission, 241 Or. 1, 403
P.2d 708, 709. See Cooperative.

Cooperative federalism. The distribution of power be-
tween national and local or state governments while
each recognizes the powers of the other.

Cooperative housing. See Cooperative apartment.

Cooperative negligence. See Negligence (Contributory
negligence).

Coopertio /kowspdrsh(iy)ow/. In old English law, the
head of branches of a tree cut down; though coopertio
arborum is rather the bark of timber trees felled, and
the chumps and broken wood.

Coopertus /kowspsrtas/. Covert; covered.

Co-optation /kowoptéyshan/. A concurring choice; the
election, by the members of a close corporation, of a
person to fill a vacancy.

Coordinate. Equal, of the same order, rank, degree or
importance; not subordinate. Empire Ins. Co. of Texas
v. Cooper, Tex.Civ.App., 138 S.W.2d 159, 164. Adjusted
to, in harmony with. Zolian-Skinner Organ Co. v.
Shepard Broadcasting Service, C.C.A.Mass., 81 F.2d 392,
395. As to courts of “coordinate jurisdiction,” see this
term, infra, and Jurisdiction.

Coordinate jurisdiction. That which is possessed by
courts of equal rank, degree, or authority, equally com-
petent to deal with the matter in question, whether
belonging to the same or different systems; concurrent
jurisdiction. See Jurisdiction.

Coordinate system. A method of land description. It
uses a measurement based on an intersection of a de-
fined north-south axis and a defined east-west axis.

Co-owner. Two or more persons who own property, real
or personal. Tenants in common of property. Broad
term which may describe joint tenants as well.

Coparcenary /kowparsiynoriy/. Such estate arises
where several take by descent from same ancestor as
one heir, all coparceners constituting but one heir and
having but one estate and being connected by unity of

COPPER AND SCALES

interest and of title. Winters Nat. Bank & Trust Co. v.
Riffe, Ohio Prob., 194 N.E.2d 921, 924. A species of
estate, or tenancy, which exists where lands of inheri-
tance descend from the ancestor to two or more persons.
It arose in England either by common law or particular
custom. By common law, as where a person, seised in
fee-simple or fee-tail, dies, and his next heirs are two or
more females, his daughters, sisters, aunts, cousins, or
their representatives; in this case they all inherit, and
these coheirs, are then called ‘“‘coparceners,” or, for
brevity, “parceners” only. 2 Bl.Comm. 187. By particu-
lar custom, as where lands descend, as in gavelkind, to
all the males in equal degree, as sons, brothers, uncles,
etc. An estate which several persons hold as one heir,
whether male or female. This estate has the three
unities of time, title, and possession; but the interests of
the coparceners may be unequal. 2 Bl.Comm. 188. To-
day, this type of tenancy is obsolete.

Coparceners /kowparsiynorz/. Persons to whom an es-
tate of inheritance descends jointly, and by whom it is
held as an entire estate. 2 BL.Comm. 187.

Coparticeps /kowpartsséps/. In old English law, a co-
parcener.

Coparties. Parties having like status, such as, co-defen-
dants. Murray v. Haverford Hospital Corp., D.C.Pa,
278 F.Supp. 5, 7.

“Co-party,” within rule (F.R.C.P. 13) providing that a
pleading may state as a cross-claim any claim by one
party against a co-party arising out of the transaction or
occurrence that is the subject matter of the original
action, does not mean merely equal party, such as one of
several original defendants, but applies to a third-party
defendant brought into the case by an original defen-
dant on a theory of liability over. Fogel v. United Gas
Imp. Co., D.C.Pa., 32 F.R.D. 202, 204.

Copartner. One who is a partner with one or more
other persons; a member of a partnership.

Copartnership. A partnership.

Copeland Act. Federal act prohibiting wage kickbacks
or rebates being imposed on employees engaged in con-
struction or repair of public buildings or works. See 18
US.CA. § 874.

Copeman, or copesman. A chapman (q.v.).

Copesmate /kéwpsmeyt/. A merchant; a partner in

merchandise.

Copia /kopiys/. Lat. In civil and old English law,
opportunity or means of access.

In old English law, a copy. Copia libelli, the copy of a
libel.

Copia libelli deliberanda /kdpiys lobélay dslibor@&nda/.
In old English law, the name of a writ that lay where a
man could not get a copy of a libel at the hands of a
spiritual judge, to have the same delivered to him.

Coppa /képs/. In English law, a crop or cock of grass,
hay, or corn, divided into titheable portions, that it may
be more fairly and justly tithed.

Copper and scales. See Mancipatio.
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Coprincipal. One of two or more participants in crime
who actually perpetrate crime or are present aiding and
abetting person who commits crime. One of two or
more persons who has appointed agents whom they have
right to control.

Copula /kopysls/. The corporal consummation of mar-
riage. Copula (in logic), the link between subject and
predicate contained in the verb.

Copulatio verborum indicat acceptationem in eodem
sensu /kopysléysh(iy)low vorborsm indokat a&ksop-
téyshiyownom in iyowdom séns(y)uw/. Coupling of
words together shows that they are to be understood in
the same sense.

Copulative term. One which is placed between two or
more others to join them together.

Copy; Copying. A transcript, double, imitation, or re-
production of an original writing, painting, instrument,
or the like.

Under best evidence rule, a copy may not be intro-
duced until original is accounted for. Certified copies
are admissible under statutes in most jurisdictions.
Similarly, photographic copies and prints from photo-
graphic films are admissible by statute.

Copies of all pleadings, motions and other papers must
be served on all parties to action under Fed.R. Civil P.
5(b). Admissions concerning the genuineness of copies
of documents are governed by FedR. Civil P. 36(a).

A duplicate is admissible in evidence to the same
extent as an original unless (1) a genuine question is
raised as to the authenticity of the original or (2) in the
circumstances it would be unfair to admit the duplicate
in lieu of the original. Fed.Evid.R. 1003.

In copyright law, “copying” of a literary work consists
in exact or substantial reproduction of the original,
using original as a model as distinguished from an
independent production of same thing, and a “copy” is
that which comes so near to original as to give every
person seeing it the idea created by original and must be
such that ordinary observation would cause it to be
recognized as having been taken from the work of anoth-
er. Turner v. Century House Pub. Co., 56 Misc.2d 1071,
290 N.Y.S.2d 637, 642.

See also Authentication; Authentic copy;
copy; Duplicate.

Conformed

Examined copies are those which have been compared
with the original or with an official record thereof.

Copyhold. In England a species of estate at will, or
customary estate, the only visible title to which consist-
ed of the copies of the court rolls, which were made out
by the steward of the manor, on a tenant’s being admit-
ted to any parcel of land, or tenement belonging to the
manor. It was an estate at the will of the lord, yet such
a will as was agreeable to the custom of the manor,
which customs were preserved and evidenced by the
rolls of the several courts baron, in which they were
entered. 2 BlL.Comm. 95. In a larger sense, copyhold
was said to import every customary tenure (that is,
every tenure pending on the particular custom of a
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manor), as opposed to free socage, or freehold, which
later (since the abolition of knight-service) was con-
sidered as the general or common-law tenure of the
country. Under the English Law of Property Act of
1922 copyholds were enfranchised and became freehold
(or in certain cases leasehold).

Copyhold commissioners. Commissioners appointed to
carry into effect various acts of parliament, having for
their principal objects the compulsory commutation of
manorial burdens and restrictions (fines, heriots, rights
to timber and minerals, etc.), and the compulsory en-
franchisement of copyhold lands.

Copyholder.
court-roll).

A tenant by copyhold tenure (by copy of
2 Bl.Comm. 95.

Privileged copyholds. Those copyhold estates which are
said to be held according to the custom of the manor,
and not at the will of the lord, as common copyholds are.
They include customary freeholds and ancient de-
mesnes.

Copyright. The right of literary property as recognized
and sanctioned by positive law. An intangible, incorpo-
real right granted by statute to the author or originator
of certain literary or artistic productions, whereby he is
invested, for a specified period, with the sole and exclu-
sive privilege of multiplying copies of the same and
publishing and selling them.

Copyright protection subsists in original works of au-
thorship fixed in any tangible medium of expression,
now known or later developed, from which they can be
perceived, reproduced, or otherwise communicated, ei-
ther directly or with the aid of a machine or device.
Works of authorship include the following categories:
(1) literary works; (2) musical works, including any
accompanying words; (3) dramatic works, including any
accompanying music; (4) pantomimes and choreographic
works; (5) pictorial, graphic, and sculptural works; (6)
motion pictures and other audiovisual works; and (7)
sound recordings. In no case does copyright protection
for an original work of authorship extend to any idea,
procedure, process, system, method of operation, con-
cept, principle, or discovery, regardless of the form in
which it is described, explained, illustrated, or embodied
in such work. Copyright Act, 17 U.S.C.A. § 102.

Prior to the 1976 Copyright Act there was a distinc-
tion between common law and statutory protection
whereby, generally, common law copyright protected
works prior to publication and the federal copyright
laws protected works following publication. The 1976
Act attempted to abolish all significant aspects of com-
mon law copyright and create a unified protection sys-
tem by beginning statutory protection as soon as the
work was reduced to a concrete form. 17 U.S.C.A.
§ 102(a). Under the 1976 Act an author is protected as
soon as a work is recorded in some concrete way, since
the Act protects all expressions upon fixation in a tangi-
ble medium. 17 U.S.C.A. § 102(a). Protection under
the 1976 Act is secure until fifty years after the death of
the author. 17 U.S.C.A. § 302(a).
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In addition to injunctive, impoundment, and civil
damages relief, criminal penalties are also provided for
copyright infringement. 17 U.S.C.A. § 502 et seq.; 18
U.S.C.A. § 2319.

See also Adaptation right; Collective work; Common-law
copyright; Compilation; Compulsory license; Created; De-
rivative work; Descriptive mark; Display; Fair use doc-
trine; First sale rule; Infringement; Limited publication;
Literary property; Literary work; Work made for hire.

Copyright notice. A necessary notice in the form re-
quired by law which is placed in each published copy of
the work copyrighted. Copyright Act, 17 U.S.C.A. § 401.

Copyright owner. As term is used with respect to any
one of the exclusive rights comprised in a copyright,
refers to the owner of that particular right. Copyright
Act, 17 US.C.A. § 101.

Coraagium, or coraage /kor(s)éyjiyom/. Measures of

corn. An unusual and extraordinary tribute, arising
only on special occasions. They are thus distinguished
from services. Mentioned in connection with hidage
and carvage.

Coram /kérom/. Lat. Before; in presence of. Applied
to persons only.

Coram domino rege /kérsm domonow riyjiy/. Before
our lord the king. Coram domino rege ubicumque tunc
fuerit Anglice, before our lord the king wherever he
shall then be in England.

Coram ipso rege /kérom ipsow riyjiy/. Before the king
himself. The old name of the court of king’s bench,
which was originally held before the king in person. 3
Bl.Comm. 41.

Coram nobis /kéram nowbss/. In our presence; before
us. “Writ of error coram nobis” is procedural tool
whose purpose is to correct errors of fact only, and its
function is to bring before the court rendering the
judgment matters of fact which, if known at time judg-
ment was rendered, would have prevented its rendition.
Com. v. Mangini, 478 Pa. 147, 386 A.2d 482, 490. Its
function is to bring attention of court to, and obtain
relief from, errors of fact, such as a valid defense exist-
ing in facts of case, but which, without negligence on
defendant’s part, was not made, either through duress or
fraud or excusable mistake, where facts did not appear
on face of record, and were such as, if known in season,
would have prevented rendition of the judgment ques-
tioned. People v. Tuthill, 32 Cal2d 819, 198 P.2d 505,
506. The essence of the common law remedy of coram
nobis is that it is addressed to the very court which
renders the judgment in which injustice is alleged to
have been done, in contrast to appeals or review directed
to another court; the words “coram nobis,” meaning
“our court,” as compared to the common-law writ of
“coram vobis,” meaning “your court,” clearly point this
up. The writs of coram nobis and coram vobis have
been abolished by Fed.R.Civil P. 60(b) and superseded by
relief as provided by that rule. See also Coram vobis;
Error coram nobis; Error coram vobis; Writ of error.

CORNER

Coram non judice /kéram non jawdssiy/. In presence
of a person not a judge. When a suit is brought and
determined in a court which has no jurisdiction in the
matter, then it is said to be coram non judice, and the
judgment is void.

Coram paribus /kérom pérabss/. Before the peers or
freeholders. The attestation of deeds, like all other
solemn transactions, was originally done only coram
paribus. 2 BlL.Comm. 307. Coram paribus de vicineto,
before the peers or freeholders of the neighborhood. Id.
315.

Coram sectatoribus /kérom séktstérobss/. Before the
suitors.

Coram vobis /kéram vowbos/. Before you. A writ of
error directed by a court of review to the court which
tried the cause, to correct an error in fact. See Coram
nobis; Writ of error.

Cord. A measure of wood containing 128 cubic feet,
otherwise expressed as a pile of wood 8 feet long, 4 feet
high, and 4 feet wide.

Core proceeding. For purposes of bankruptcy court
jurisdiction, the term “core proceedings” encompasses
those proceedings that arise under the Bankruptcy Code
(11 US.C.A)), including, but not limited to, those pro-
ceedings which are specifically defined in 28 U.S.C.A.
§ 157(b)(2). In re American Energy, Inc., Bkrtcy.N.D.,
50 B.R. 175, 178. Determining whether a proceeding is
a core or non-core matter requires that a court analyze
various causes of action raised by the parties and make
findings that they sufficiently affect the debtor-creditor
relationship so as to justify the issuance of final judg-
ment. In re Hinkley, Bkrtcy.Tex., 58 B.R. 339.

Co-respondent. A co-defendant. A person summoned
to answer a bill, petition, or libel, together with another
respondent. Used for example to designate the person
charged with adultery with the respondent in a suit for
divorce for that cause, and joined as a defendant with
such party.

Ordinarily term ‘“‘co-respondent” denotes one joined as
party defendant in equity suit. Blankenship v. Blanken-
ship, 239 Md. 498, 212 A.2d 294, 299.

Corium forisfacere /koriyom forasféysoriy/. To forfeit
one’s skin, applied to a person condemned to be
whipped; anciently the punishment of a servant. Cori-
um perdere, the same. Corium redimere, to compound
for a whipping.

Cornage /kornaj/. A species of tenure in England, by
which the tenant was bound to blow a horn for the sake
of alarming the country on the approach of an enemy.
It was a species of grand serjeanty.

Corner. A combination among the dealers in a specific
commodity, or outside investors, for the purpose of buy-
ing up the greater portion of that commodity which is
upon the market or may be brought to market, and
holding the same back from sale, until the demand shall
so far outrun the limited supply as to advance the price
abnormally.
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A “corner” is a condition arising when a much greater
quantity of any given commodity is sold for future
delivery within a given period than can be purchased in
the market. The buyers, who are called in the slang of
the exchanges, the “longs,” then insist on delivery, and
thus succeed in running up the prices to a fictitious
point, at which the deals are “rung out” between the
dealers by the payment of differences, or, where the
buyers insist, by actual delivery.

Lost corner. One whose location as established by the
government surveyors cannot be found. The mere fact
that evidence of the physical location cannot now be
seen, or that no one who saw the marked corner is
produced, does not necessarily make the corner a lost
one.

Obliterated corner. One where no visible evidence re-
mains of the work of the original surveyor in establish-
ing it.

Surveying. An angle made by two boundary lines; the

common end of two boundary lines, which run at an
angle with each other.

Cornering the market. See Corner.

Cornet. A commissioned officer of cavalry, abolished in
England in 1871, and not existing in the United States
army.

Corn laws. A species of protective tariff formerly in
existence in England, imposing import-duties on various
kinds of grain. The corn laws were abolished in 1846.

Corn Products case. Where corn products manufactur-
er, as an integral part of its manufacturing business and
to protect itself against rises in price of raw corn, bought
corn futures, accepting delivery in some cases and in
other cases reselling futures upon spot purchase of corn,
profits on resale of futures were taxable as ordinary
income, rather than as capital gains, even though the
transactions did not constitute true hedging in that
there was no protection against fall in price. Corn
Products Refining Co. v. Commission of Internal Reve-
nue, 350 U.S. 46, 76 S.Ct. 20, 100 L.Ed. 29.

Corn whisky. An intoxicating whisky or liquor made
from corn or containing a corn product, otherwise
known as “moonshine,” “white mule,” “hootch,” “corn
liquor,” “moonshine corn whisky.”

Corody /kéradiy/. In old English law, a sum of money
or allowance of meat, drink, and clothing due to the
crown from the abbey or other religious house, whereof
it was founder, towards the sustentation of such one of
its servants as is thought fit to receive it. It differs from
a pension, in that it was allowed towards the mainte-
nance of any of the king’s servants in an abbey; a
pension being given to one of the king’s chaplains, for
his better maintenance, till he may be provided with a
benefice. 1 Bl.Comm. 283.

Corollary. In logic, a collateral or secondary conse-
quence, deduction, or inference.
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Corona /karéwns/. The crown. Placita coronz; pleas
of the crown; criminal actions or proceedings, in which
the crown was the prosecutor.

Corona mala /kor6wns m&la/. In old English law, the
clergy who abuse their character were so called.

Coronare /koronériy/. In old English law, to give the
tonsure, which was done on the crown, or in the form of
a crown; to make a man a priest.

Coronare filium /korsnériy filiyom/. In old English
law, to make one’s son a priest. Homo coronatus was
one who had received the first tonsure, as preparatory to
superior orders, and the tonsure was in form of a corona,
or crown of thorns.

Coronation oath. The oath administered to a sovereign
at the ceremony of crowning or investing him with the
insignia of royalty, in acknowledgment of his right to
govern the kingdom, in which he swears to observe the
laws, customs, and privileges of the kingdom, and to act
and do all things conformably thereto.

Coronator /kéraneytor/. A coroner.

Coronatore eligendo /korsnotoriy elojéndow/. In Eng-
lish law, the name of a writ issued to the sheriff,
commanding him to proceed to the election of a coroner.

Coronatore exonerando /koranatériy ekzonor&ndow/.
In English law, the name of a writ for the removal of a
coroner, for a cause which is to be therein assigned, as
that he is engaged in other business, or incapacitated by
years or sickness, or has not a sufficient estate in the
county, or lives in an inconvenient part of it.

Coroner /koérsnar/. Public official, of English origin,
charged with duty to make inquiry into the causes and
circumstances of any death which occurs through vio-
lence or suddenly and with marks of suspicion; i.e.
unnatural death. The functions and duties of coroners
have been diminished having been replaced by medical
examiners. See Coroner’'s inquest; Medical examiner.

Coroner’s court. In England, a tribunal of record,
where a coroner holds his inquiries. In some cases a
jury must be summoned for an inquest. See Coroners’
Act, 1980, and Coroners’ Juries Act, 1983.

Coroner’s inquest. An inquisition or examination into
the causes and circumstances of any death happening by
violence or under suspicious conditions, held by the
coroner with the assistance of a jury. See also Inquest.

Corpnership. Exists when a corporation is the sole
general partner in a limited partnership with numerous
public investors as limited partners.

Corporale sacramentum /korpsréyliy sekraméntom/.
In old English law, a corporal oath.

Corporal imbecility. Physical inability to perform com-
pletely the act of sexual intercourse; not necessarily
congenital, and not invariably a permanent and incura-
ble impotence.

Corporalis injuria non recipit stimationem de futu-
ro /korperéylss anjiriys non résapat estomeéyshiyownom
diy fyuwtyarow/. A personal injury does not receive
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CORPORATE NAME

satisfaction from a future course of proceeding [is not ‘ for money or its equivalent received by the corporation,

left for its satisfaction to a future course of proceeding].

Corporal oath. An oath, the external solemnity of
which consists in laying one’s hand upon the Holy Bible
while the oath is administered to him. More generally,
a solemn oath.

Corporal punishment. Physical punishment as distin-
guished from pecuniary punishment or a fine; any kind
of punishment of or inflicted on the body. The term
may or may not include imprisonment, according to the
context. The Supreme Court has upheld the use of
reasonable corporal punishment in schools, Ingraham v.
Wright, 430 US. 651, 97 S.Ct. 1401, 51 LEd2d 711;
though, a number of states, by statute, prohibit paddling
of students. Whipping of prisoners has been found to be
a form of ‘“‘cruel and unusual punishment” as prohibited
by the 8th Amendment. Jackson v. Bishop, C.A.Ark.,
404 F.2d 571. See also Punishment (Cruel and unusual
punishment ).

Corporal touch. Bodily touch; actual physical contact;
manual apprehension.

Corporate. Belonging to a corporation; as a corporate
name. Incorporated; as a corporate body.

Corporate acquisition. The takeover of one corporation
by another if both parties retain their legal existence
after the transaction. An acquisition can be effected via
a stock purchase or through a tax-free exchange of
stock. See also Leveraged buyout; Reorganization; Take-
over bid; Merger.

Corporate agent. A natural person or a corporation
who is authorized to act for a corporation as for example
in the function of accepting service of process. Broadly,
term includes all employees and officers of corporation
who have power to bind the corporation.

Corporate alter ego, doctrine of. Means that courts, in
ignoring form and looking to substance, will regard
stockholders as owners of corporation’s property, or as
the real parties in interest whenever it is necessary to
do so to prevent fraud which might otherwise be perpe-
trated, to redress a wrong which might otherwise go
without redress, or to do justice which might otherwise
fail. See Piercing the corporate veil.

Corporate authorities. The title given in statutes of
several states to the aggregate body of officers of a
municipal corporation, or to certain of those officers
(excluding the others) who are vested with authority in
regard to the particular matter spoken of in the statute,
as, taxation, bonded debt, regulation of the sale of li-
quors, etc.

Corporate body. Term is equivalent to “body corpo-
rate”; i.e. a corporation.

Corporate bonds. Debt securities issued by corpora-
tions, typically having a maturity of ten years or longer.
A written promise by a corporation to pay a fixed sum of
money at some future time named, with stated interest
payable at some fixed time or intervals, given in return

sometimes secured, and sometimes not.

Corporate charter. Document issued by state agency or
authority (commonly Secretary of State) granting corpo-
ration legal existence and right to function (i.e., conduct
business) as a corporation; or, may mean document filed
with Secretary of State on incorporation of a business;
eg., articles of incorporation. See also Charter; Corpo-
rate franchise.

Corporate citizenship. Corporate status in the state of
incorporation, though a foreign corporation is not a
citizen for purposes of the Privileges and Immunities
Clause (U.S.Const., Art. IV, § 2). Bank of Augusta v.
Earle, 38 U.S. (13 Pet.) 519, 10 L.Ed. 274.

Corporate crime. Any criminal offense committed by
and hence chargeable to a corporation because of activi-
ties of its officers or employees (e.g., price fixing, toxic
waste dumping). Often referred to as “white-collar”
crime.

Corporate domicile. The domicile of a corporation is
the state of its incorporation.

Corporate entity. The distinct status of a corporation
which sets its existence apart from the status of its
shareholders; its capacity to have a name of its own, to
sue and be sued in its own name as well as the right to
buy, sell, lease and mortgage its property in its own
name.

Corporate excess. Term used in connection with taxa-
tion of a corporation engaged in interstate commerce by
a state and meaning the proportion of fair cash value of
all the shares constituting the capital stock on a given
date as the value of the assets, both real and personal,
employed within the state bears to the total assets of the
corporation on that date. Alpha Portland Cement Co. v.
Mass., 268 U.S. 203, 208, 45 S.Ct. 477, 69 L.Ed. 916.

Corporate franchise. The right to exist and do business
as a corporation. The right or privilege granted by the
state or government to the persons forming an aggre-
gate corporation, and their successors, to exist and do
business as a corporation and to exercise the rights and
powers incidental to that form of organization or neces-
sarily implied in the grant. See also Corporate charter.

Corporate liability. See Piercing the corporate veil.
Corporate liquidation. See Liquidation.

Corporate mortgage trust. Device for financing corpo-
rate activities which requires an indenture and an inde-
pendent trustee for protection of holders of bonds and
debentures. The trust holds security consisting of prop-
erty in event of default.

Corporate name. When a corporation is formed, state
statutes require that such be given a name and such
name is kept on record with the proper state authority
(e.g. Secretary of State’s office). Only by and under such
name may the corporation sue or be sued and do all
legal acts.
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Corporate officers. Those persons who fill the offices
which are provided for in the corporate charter such as
president, treasurer, etc, though in a broader sense the
term includes vice presidents, general manager and oth-
er officials of the corporation.

Corporate opportunity doctrine. This doctrine pre-
cludes corporate fiduciaries from diverting to themselves
business opportunities in which the corporation has an
expectancy, property interest or right, or which in fair-
ness should otherwise belong to corporation. Klinicki v.
Lundgren, 298 Or. 662, 695 P.2d 906, 910.

Corporate purpose. In reference to municipal corpora-
tions, and especially to their powers of taxation, a “cor-
porate purpose” is one which shall promote the general
prosperity and the welfare of the municipality; or a
purpose necessary or proper to carry into effect the
object of the creation of the corporate body or one which
is germane to the general scope of the objects for which
the corporation was created or has a legitimate connec-
tion with those objects and a manifest relation thereto.
State statutes commonly require that the articles of
incorporation of business corporations state the purpose
of the corporation.

Corporate raider. See Raider.
Corporate reorganization. See Reorganization.

Corporate stock. Term embraces all equity securities
issued by a corporation, but not bonds and debentures
because these represent debt rather than stock (equity).
See Stock.

Corporate trustees. Those corporations which are em-
powered by their charter to act as trustee, such as banks
and trust companies.

Corporation. An artificial person or legal entity created
by or under the authority of the laws of a state. An
association of persons created by statute as a legal
entity. The law treats the corporation itself as a person
which can sue and be sued. The corporation is distinct
from the individuals who comprise it (shareholders).
The corporation survives the death of its investors, as
the shares can usually be transferred. Such entity
subsists as a body politic under a special denomination,
which is regarded in law as having a personality and
existence distinct from that of its several members, and
which is, by the same authority, vested with the capaci-
ty of continuous succession, irrespective of changes in its
membership, either in perpetuity or for a limited term
of years, and of acting as a unit or single individual in
matters relating to the common purpose of the associa-
tion, within the scope of the powers and authorities
conferred upon such bodies by law. Dartmouth College
v. Woodward, 17 U.S. (4 Wheat.) 518, 636, 657, 4 L.Ed.
629; U. S. v. Trinidad Coal Co., 137 U.S. 160, 11 S.Ct. 57,
34 L.Ed. 640.

See also Affiiate company; Brother-sister corporation;
Charitable corporation; Charitable organizations; Clearing
corporation; Collapsible corporation; Cooperative corpora-
tion; Corporation (S Corporation)y Domestic corporation;
Dormant corporation; Foreign corporation; Municipal cor-
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poration; Non-profit corporation; Non-stock corporation;
Parent company or corporation; Person; Public corpora-
tions; Registered corporation; Thin corporation.

Classification

According to the accepted definitions and rules, corpo-
rations are classified as follows:

Public and private. A public corporation is one created
by the state for political purposes and to act as an
agency in the administration of civil government, gener-
ally within a particular territory or subdivision of the
state, and usually invested, for that purpose, with subor-
dinate and local powers of legislation; such as a county,
city, town, or school district. These are also sometimes
called “political corporations.” See Municipal corpora-
tion.

Private corporations are those founded by and com-
posed of private individuals, for private purposes, as
distinguished from governmental purposes, and having
no political or governmental franchises or duties.

The true distinction between public and private corpo-
rations is that the former are organized for governmen-
tal purposes, the latter not. The term “public” has
sometimes been applied to corporations of which the
government owned the entire stock, as in the case of a
state bank. But bearing in mind that “public” is here
equivalent to “political,” it will be apparent that this is
a misnomer. Again the fact that the business or opera-
tions of a corporation may directly and very extensively
affect the general public (as in the case of a railroad
company or a bank or an insurance company) is no
reason for calling it a public corporation. If organized
by private persons for their own advantage,—or even if
organized for the benefit of the public generally, as in
the case of a free public hospital or other charitable
institution,—it is none the less a private corporation if it
does not possess governmental powers or functions. The
uses may in a sense be called “public,” but the corpora-
tion is “private,” as much so as if the franchises were
vested in a single person. Dartmouth College v. Wood-
ward, 17 U.S. (4 Wheat.) 562, 4 L.Ed. 629. It is to be
observed, however, that those corporations which serve
the public or contribute to the comfort and convenience
of the general public, though owned and managed by
private interests, are now denominated “public-service
corporations.” See infra. Another distinction between
public and private corporations is that the former are
not voluntary associations (as the latter are) and that
there is no contractual relation between the government
and a public corporation or between the individuals who
compose it.

While the above are strict distinctions between “pub-
lic” and “private” corporations, in common usage the
term “public” corporation is frequently used to distin-
quish a business corporation whose shares are traded to
and among the general public as opposed to a “private”
(or “close” corporation) whose shares are not so traded.

Ecclesiastical and lay. In the English law, all corpora-
tions private are divided into ecclesiastical and lay, the
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former being such corporations as are composed exclu-
sively of ecclesiastics organized for spiritual purposes, or
for administering property held for religious uses, such
as bishops and certain other dignitaries of the church
and (formerly) abbeys and monasteries. 1 Bl.Comm.
470. Lay corporations are those composed of laymen,
and existing for secular or business purposes. This
distinction is not recognized in American law. Corpora-
tions formed for the purpose of maintaining or propagat-
ing religion or of supporting public religious services,
according to the rights of particular denominations, and
incidentally owning and administering real and person-
al property for religious uses, are called “religious corpo-
rations,” as distinguished from business corporations;
but they are “lay” corporations, and not “ecclesiastical”
in the sense of the English law.

Aggregate and sole. A corporation sole is one consisting
of one person only, and his successors in some particular
station, who are incorporated by law in order to give
them some legal capacities and advantages, particularly
that of perpetuity, which in their natural persons they
could not have had. In this sense, the sovereign in
England is a sole corporation, so is a bishop, so are some
deans distinct from their several chapters, and so is
every parson and vicar.

A corporation aggregate is one composed of a number
of individuals vested with corporate powers; and a ‘“cor-
poration,” as the word is used in general popular and
legal speech, and as defined at the head of this title,
means a “corporation aggregate.”

Domestic and foreign. With reference to the laws and
the courts of any given state, a “domestic” corporation is
one created by, or organized under, the laws of that
state; a “foreign” corporation is one created by or under
the laws of another state, government, or country. See
also Domestic corporation.

Subsidiary and parent. Subsidiary corporation is one in
which another corporation (called parent corporation)
owns at least a majority of the shares, and thus has
control.

Other Compound and Descriptive Terms

Acquired corporation. The corporation which disap-
pears as a result of a merger or acquisition.

Acquiring corporation. The offeror in a merger or ac-
quisition.

Aggressor corporation. A corporation that attempts to
obtain control of a publicly held corporation, either by a
direct cash tender or public exchange offer to sharehold-
ers, or by way of merger, which requires the agreement
or assent of the target’s management. See Takeover bid.

Business corporation. One formed for the purpose of
transacting business in the widest sense of that term,
including not only trade and commerce, but manufactur-
ing, mining, banking, insurance, transportation, and
practically every form of commercial or industrial activ-
ity where the purpose of the organization is pecuniary
profit; contrasted with religious, charitable, educational,
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and other like organizations, which are sometimes
grouped in the statutory law of a state under the gener-
al designation of “corporations not for profit.”

Brother-sister corporation. See that title.

Close corporation. A corporation whose shares, or at
least voting shares, are held by a single shareholder or
closely-knit group of shareholders. Generally, there are
no public investors and its shareholders are active in the
conduct of the business. A close corporation is one
which fills its own vacancies or in which power of voting
is held through manipulation under fixed and virtually
perpetual proxies. Brooks v. Willcuts, C.C.A.Minn., 78
F.2d 270, 273. A corporation, the stock ownership of
which is not widely dispersed. Instead, a few sharehold-
ers are in control of corporate policy and are in a
position to benefit personally from such policy.

Closely held corporation. See Close corporation, above.

Collapsible corporation. A corporation formed for one
specific venture such as a motion picture, or construc-
tion of a building, and then collapsed, allowing tax
advantages to the shareholders. LR.C. § 341.

C corporation. A regular corporation governed by Sub-
chapter C of the Internal Revenue Code. Distinguished
from S corporations, which fall under Subchapter S of
the Code. See also S corporation, below.

Controlled corporation. A corporation where the majori-
ty of stock outstanding is held by one individual or one
firm. Where there is complete domination and control
of a corporation so that it has no independent identity, a
court may disregard the corporate form and extend
liability for corporate obligations beyond the confines of
a corporation’s separate entity whenever it is necessary
to prevent fraud or achieve equity. Glenn v. Wagner, 67
N.C.App. 563, 313 S.E.2d 832, 839.

Corporation by estoppel. A corporation by estoppel
comes about when parties, by their agreements or con-
duct, estop themselves from denying the existence of the
corporation. Harris v. Stephens Wholesale Bldg. Supply
Co,, Inc.,, 54 Ala.App. 405, 309 So.2d 115, 117. Itis a
doctrine which prevents a third person from holding an
officer, director, or shareholder of a nonexistent corpora-
tion personally liable on an obligation entered into in
the name of the nonexistent corporation. The theory is
that the third person relied on the existence as a corpo-
ration and is now “estopped” from denying that the
corporation existed.

Corporation de facto. One existing under color of law
and in pursuance of an effort made in good faith to
organize a corporation under the statute; an association
of men claiming to be a legally incorporated company,
and exercising the powers and functions of a corpora-
tion, but without actual lawful authority to do so. Its
elements are a law or charter authorizing such a corpo-
ration, an attempt in good faith to comply with law
authorizing its incorporation, and unintentional omis-
sion of essential requirements of the law or charter, and
exercise in good faith of corporate functions under the
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law or charter. A corporation which has been defective-
ly formed but which is not subject to collateral attack.

Corporation de jure. That which exists by reason of full
compliance by incorporators with requirements of an
existing law permitting organization of such corpora-
tion.

Corporation sole. Unusual type of corporation consist-
ing of only one person whose successor becomes the
corporation on his death or resignation; limited in the
main today to bishops and heads of dioceses. See also
Aggregate and sole, above.

Eleemosynary corporation. Corporation with charitable
functions and purposes.

Joint venture corporation. A corporation which has
joined with other individuals or corporations within the
corporate framework in some specific undertaking com-
monly found in oil, chemical, electronic and atomic
fields.

Migratory corporation. A corporation, organized under
laws of another state than that of incorporators’ resi-
dence for purpose of doing all or greater part of their
business in state of their residence or in other state than
that of incorporation. Toklan Royalty Corporation v.
Tiffany, 193 Okl. 120, 141 P.2d 571, 573.

Moneyed corporations are, properly speaking, those deal-
ing in money or in the business of receiving deposits,
loaning money, and exchange; but in a wider sense the
term is applied to all business corporations having a
money capital and employing it in the conduct of their
business.

See that title.

Non-stock corporation. Type of corporation where own-
ership is not recognized by stock; e.g. municipal corpora-
tion.

Municipal corporations.

Not-for-profit corporation. A corporation formed for
some charitable or benevolent purpose and not for profit
making and generally organized under special statutes
for this purpose. Such corporations are afforded special
tax treatment. See also Non-profit corporation.

Professional corporation. In most states such may be
organized by those rendering personal services to public
of a type which requires a license or other legal authori-
zation and which prior to such statutory authorization
could not be performed by a corporation. Includes, but
is not limited to, public accountants, certified public
accountants, chiropractors, osteopaths, physicians, sur-
geons, dentists, podiatrists, chiropodists, architects, vet-
erinarians, optometrists, and attorneys at law. Tax
benefits are one of several reasons for professional incor-
poration. Incorporation does not alter professional re-
sponsibility or privilege nor does it insulate principal
from malpractice liability.

Public-service corporations. Those whose operations
serve the needs of the general public or conduce to the
comfort and convenience of an entire community, such
as public transportation, gas, water, and electric light
companies. The business of such companies is said to be
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“affected with a public interest,” and for that reason
they are subject to legislative regulation and control to a
greater extent than corporations not of this character.
See also Quasi public corporation, below.

Quasi corporation. A term applied to those bodies, or
municipal societies, which, though not vested with the
general powers of corporations, are yet recognized, by
statutes or immemorial usage, as persons, or aggregate
corporations, with precise duties, which may be en-
forced, and privileges, which may be maintained, by
suits at law. “Quasi corporation” is a phrase used to
designate bodies which possess a limited number of
corporate powers, and which are low down in the scale
or grade of corporate existence, and is generally applied
to a body which exercises certain functions of a corpo-
rate character, but which has not been created a corpo-
ration by any statute, general or special. There is a
well-defined and marked distinction between municipal
corporations proper and political or quasi corporations.
Cities, towns, and villages are municipal corporations
proper, while counties, townships, school districts, road
districts, and the like are quasi corporations. See Quasi
public corporation, below.

Quasi public corporation. This term is sometimes ap-
plied to corporations which are not strictly public, in the
sense of being organized for governmental purposes, but
whose operations contribute to the comfort, convenience,
or welfare of the general public, such as telegraph and
telephone companies, gas, water, and electric light com-
panies, and irrigation companies. More commonly and
more correctly styled “public-service corporations.”

There is a large class of private corporations which on
account of special franchises conferred on them owe a
duty to the public which they may be compelled to
perform. This class of corporations is known as public
service corporations, and in legal phraseology as “quasi
public corporations,” or corporations affected with a
public interest. A “quasi public corporation” may be
said to be a private corporation which has given to it
certain powers of a public nature, such, for instance, as
the power of eminent domain, in order to enable it to
discharge its duties for the public benefit, in which
respect it differs from an ordinary private corporation,
the powers of which are given and exercised for the
exclusive advantage of its stockholders.

The term is also applied to corporations of that class
sometimes called “quasi municipal corporations,” such
as school districts, irrigation districts, township, etc.

S corporation. A small business corporation with a
statutorily limited number of shareholders, which, un-
der certain conditions, has elected to have its taxable
income taxed to its shareholders at regular income tax
rates. LR.C. § 1361 et seq. Its majorsignificance is the
fact that S corporation status usually avoids the corpo-
rate income tax, and corporate losses can be claimed by
the shareholders. This election is for federal tax pur-
poses only; in terms of legal characteristics under state
law, the “S” status corporation is no different than any
other regular corporation.
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Shell corporation. A corporate frame, containing few, if
any, assets, kept alive by required filings, generally for
future use.

Spiritual corporations. Corporations, the members of
which are entirely spiritual persons, and incorporated as
such, for the furtherance of religion and perpetuating
the rights of the church.

Subchapter C corporation. A regular corporation sub-
ject to the provisions of Subchapter C (§§ 301-386) of the
Internal Revenue Code. Distinguished from an S corpo-
ration, which is governed by Subchapter S of the Code.

Target corporation. Corporation attempted to be taken
over in a tender offer or other type of takeover bid. A
corporation viewed as having a good potential for take-
over by another corporation or individual.

Trading corporations. A commercial corporation en-
gaged in buying and selling. The word “trading,” is
much narrower in scope than “business,” as applied to
corporations, and though a trading corporation is a
business corporation, there are many business corpora-
tions which are not trading companies. Dartmouth
College v. Woodward, 17 U.S. (4 Wheat.) 669, 4 L.Ed.
629.

Tramp corporations. Companies chartered in one state
without any intention of doing business therein, but
which carry on their business and operations wholly in
other states.

Corporation Act. In English law, the statute 13 Car. II,
St. 2, c. 1; by which it was provided that no person
should thereafter be elected to office in any corporate
town that should not, within one year previously, have
taken the sacrament of the Lord’s Supper, according to
the rites of the Church of England; and every person so
elected was also required to take the oaths of allegiance
and supremacy. 4 BlL.Comm. 58. This statute is now
repealed.

Corporation courts. Formerly, certain courts in Virgi-
nia described as follows: “For each city of the state,
there shall be a court called a ‘corporation court,” to be
held by a judge, with like qualifications and elected in
the same manner as judges of the county court.”

Corporator. A member of a corporation aggregate.
Seaborn v. Wingfield, 56 Nev. 260, 48 P.2d 881, 883. See
Incorporator.

Corporeal /korporiysl/. A term descriptive of such
things as have an objective, material existence; percep-
tible by the senses of sight and touch; possessing a real
body. Opposed to incorporeal and spiritual. There is a
distinction between “corporeal” and “corporal.” The
former term means “possessing a body,” that is, tangi-
ble, physical, material; the latter means “relating to or
affecting a body,” that is, bodily, external. Corporeal
denotes the nature or physical existence of a body;
corporal denotes its exterior or the co-ordination of it
with some other body. Hence we speak of “corporeal
hereditaments,” but of “corporal punishment,” “corpo-
ral touch,” “corporal oath,” etc.
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Corporeal hereditaments /karpériysl horédstomonts/.
See Hereditaments.

Corporeal property. Such as affects the senses, and
may be seen and handled, as opposed to incorporeal
property, which cannot be seen or handled, and exists
only in contemplation. Thus a house is corporeal, but
the annual rent payable for its occupation is incorpore-
al. Corporeal property is, if movable, capable of manual
transfer: if immovable, possession of it may be delivered
up. But incorporeal property cannot be so transferred,
but some other means must be adopted for its transfer,
of which the most usual is an instrument in writing.

In Roman law, the distinction between things corpore-
al and incorporeal rested on the sense of touch; tangible
objects only were considered corporeal. In modern law,
all things which may be perceived by any of the bodily
senses are termed corporeal, although a common defini-
tion of the word includes merely that which can be
touched and seen.

Corpore et animo /kdrporiy et £nomow/. Lat. By the
body and by the mind; by the physical act and by the
mental intent.

Corps diplomatique /kér diplomatiyk/. In internation-
al law, ambassadors and diplomatic persons at any court
or capital.

Corpse /korps/. The dead body of a human being.

Corpus /kérpss/. Lat. Body; an aggregate or mass (of
men, laws, or articles); physical substance, as distin-
guished from intellectual conception; the principal sum
or capital, as distinguished from interest or income.
The main body or principal of a trust.

A substantial or positive fact, as distinguished from
what is equivocal and ambiguous. The corpus delicti
(body of an offense) is the fact of its having been actually
committed.

A corporeal act of any kind (as distinguished from
animus or mere intention), on the part of him who
wishes to acquire a thing, whereby he obtains the physi-
cal ability to exercise his power over it whenever he
pleases. The word occurs frequently in this sense in the
civil law.

As proof, it consists of showing that there exists the
object of the crime (dead body in homicide case), and
that such resulted from criminal act of some person. In
some jurisdictions, it cannot be proved by confession of
defendant in the first instance but only after extrinsic
evidence (of the elements) has been offered. Downey v.
People, 121 Colo. 307, 215 P2d 892. In other states,
confessional evidence is admissible in the first instance.
See Corpus delicti, below.

Corpus comitatus /korpss komoatéytas/. The body of a
county. The whole county, as distinguished from a part
of it, or any particular place in it.

Corpus corporatum /kérpss korpsréytom/. A corpora-
tion; a corporate body, other than municipal.

Corpus cum causa /kérpss kdm kéza/. (The body with
the cause) An English writ which issued out of chan-
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cery, to remove both the body and the record, touching
the cause of any man lying in execution upon a judg-
ment for debt, into the king’s bench, there to remain
until he satisfied the judgment.

Corpus delicti /korpss doliktay/. The body of a crime.
The body (material substance) upon which a crime has
been committed, e.g., the corpse of a murdered man, the
charred remains of a house burned down. In a deriva-
tive sense, the objective proof or substantial fact that a
crime has been committed. The “corpus delicti” of a
crime is the body, foundation or substance of the crime,
which ordinarily includes two elements: the act and the
criminal agency of the act. State v. Edwards, 49 Ohio
St.2d 31, 358 N.E.2d 1051, 1055.

Corpus pro corpore /koOrpss prow korperiy/. In old
records, body for body. A phrase expressing the liability
of manucaptors.

Corpus humanum non recipit @stimationem /koérpss
hysméynam non résopat éstoméyshiyownam/. The hu-
man body does not admit of valuation.

Corpus juris /kérpss jures/. A body of law. A term
used to signify a book comprehending several collections
of law. There are two principal collections to which this
name is given; the Corpus Juris Civilis, and the Corpus
Juris Canonici. Also name of an encyclopadic state-
ment of the principles of American law; eg. Corpus
Juris Secundum.

Corpus juris canonici /korpass jirss kandnssay/. The
body of the canon law. A compilation of the canon law,
comprising the decrees and canons of the Roman
Church, constituting the body of ecclesiastical law of
that church.

Corpus juris civilis /korpas jurss sivelas/. The body of
the civil law. The system of Roman jurisprudence com-
piled and codified under the direction of the emperor
Justinian, in A.D. 528-534. This collection comprises
the Institutes, Digest (or Pandects), Code, and Novels.
The name is said to have been first applied to this
collection early in the seventeenth century.

Correct attest. These words, used before the signatures
of bank directors to reports made to the commissioner of
banking, mean not alone to bear witness, but to affirm
to be true or genuine, and such words are appropriately
used for the affirmation of persons in their official
capacity to attest the truth of a writing.

Corrected policy. Insurance policy issued after investi-
gation of risk to correct misstatements in policy first
issued.

Correction. Discipline, treatment and rehabilitation of
offenders through confinement, parole, probation, coun-
seling, etc. See also Correctional system.

Correctional institutions. A generic term describing
prisons, jails, reformatories and other places of correc-
tion and detention.

Correctional system. Network of governmental agen-
cies concerned with prisons, jails, houses of correction
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and reformatories; may also refer to pardon and parole
systems.

Correction, house of. A prison for the reformation of
petty or juvenile offenders.

Corrector of the staple. In old English law, a clerk
belonging to the staple, to write and record the bargains
of merchants there made.

Corregidor /koréyhidor/ksrégsdor/. In Spanish law, a
magistrate who took cognizance of various misdemean-
ors, and of civil matters.

Correi /kowriyay/. Lat. In the civil law, co-stipulators;
joint stipulators.

Correi credendi /kowriyay kradénday/. In the civil and
Scotch law, joint creditors; creditors in solido.

Correlative /korélodiv/. Having a mutual or reciprocal
relation, in such sense that the existence of one neces-
sarily implies the existence of the other. Father and son
are correlative terms, as are claim and duty.

Correlative rights. Refers to doctrine which is applied
to owners of land and their rights to use of their land
with respect to rights of adjoining or lower riparian
landowners in water or oil. Alameda County Water
District v. Niles Sand & Gravel Co. Inc., 37 Cal.App.3d
924, 112 Cal.Rptr. 846.

Correspondence. Interchange of written communica-
tions. The letters written by a person and the answers
written by the one to whom they are addressed. The
agreement of things with one another.

Correspondence audit. An audit conducted by the In-
ternal Revenue Service through the use of the mail
Typically, the LR.S. writes to the taxpayer requesting
the verification of a particular deduction or exemption.
The completion of a special form or the remittance of
copies of records or other support is all that is requested
of the taxpayer. See also Audit.

Correspondent. A securities firm, bank or other finan-
cial organization which regularly performs services for
another in a place or market to which the other does not
have direct access. Securities firms may have corre-
spondents in foreign countries or on exchanges of which
they are not members. Bank which serves as agent for
another bank in performing services; eg. carrying de-
posit balance for bank in another city.

Correspondent bank. See Correspondent.

Corroborate /kordoboreyt/. To strengthen; to add
weight or credibility to a thing by additional and con-
firming facts or evidence. The testimony of a witness is
said to be corroborated when it is shown to correspond
with the representation of some other witnesses, or to
comport with some facts otherwise known or estab-
lished. See Corroborating evidence.

Corroborating evidence /kordboreytin évodons/. Evi-
dence supplementary to that already given and tending
to strengthen or confirm it. Additional evidence of a
different character to the same point. Edwards v. Ed-
wards, Tenn.App., 501 S.W.2d 283, 289. In some juris-



345

dictions, corroborating evidence of an accomplice to the
crime is given much weight. People v. Baker, 16 I11.2d
364, 158 N.E.2d 1.

Corrupt. Spoiled; tainted; vitiated; depraved; debased;
morally degenerate. As used as a verb, to change ones
morals and principles from good to bad.

Corruption. An act done with an intent to give some
advantage inconsistent with official duty and the rights
of others. The act of an official or fiduciary person who
unlawfully and wrongfully uses his station or character
to procure some benefit for himself or for another per-
son, contrary to duty and the rights of others. See Bribe;
Extortion.

Corruption of blood. In English law, the consequence
of attainder, being that the attainted person could nei-
ther inherit lands or other hereditaments from his an-
cestor, nor retain those he already had, nor transmit
them by descent to any heir, because his blood was
considered in law to be corrupted. Avery v. Everett, 110
N.Y. 317, 18 N.E. 148. This was abolished by St. 3 & 4,
Wm. IV, c. 106, and 33 & 34 Vict., c. 23, and is unknown
in America. Const.U.S, Art. III, § 3.

Corruptly. When used in a statute, this term, generally
imports a wrongful design to acquire some pecuniary or
other advantage.

Corrupt motive doctrine. Doctrine invoked in assess-
ing crimes like bribery to determine motive of gift or
payment.

Corrupt practices acts. Federal and state statutes reg-
ulating campaign contributions and expenditures, in-
cluding disclosure requirements. 2 U.S.C.A. § 231 et
seq.

Corselet /korslot/.
body.

Corse-present /kors prézont/. In old English law, a
mortuary, thus termed because, when a mortuary be-
came due on the death of a man, the best or second-best
beast was, according to custom, offered or presented to
the priest, and carried with the corpse. In Wales a
corse-present was due upon the death of a clergyman to
the bishop of the diocese, till abolished by 12 Anne St. 2,
c. 6. 2 Bl.Comm. 426.

Corsned /kérsnéd/. In Saxon law, the morsel of exe
cration. A species of ordeal in use among the Saxons,
performed by eating a piece of bread over which the
priest had pronounced a certain imprecation. If the
accused ate it freely, he was pronounced innocent; but,
if it stuck in his throat, it was considered as a proof of
his guilt. 4 Bl.Comm. 345.

Cortis /kortas/. A court or yard before a house.

Ancient armor which covered the

Cortularium /kortyslériyom/, or cortarium /kortér-
iyam/. In old records, a yard adjoining a country farm.

Corvée /korvéy/. In French law, gratuitous labor exact-
ed from the villages or communities, especially for re-
pairing roads, constructing bridges.

COST

Corvée seigneuriale /korvéy seynyariyal/. Services due
the lord of the manor.

Cosa juzgada /kéwsa huwsgada/. In Spanish law, a
cause or matter adjudged (res judicata).

Cosas comunes /kéwsas komtiwne(y)s/. In Spanish law,
a term corresponding to the res communes of the Roman
law, and descriptive of such things as are open to the
equal and common enjoyment of all persons and not to
be reduced to private ownership, such as the air, the sea,
and the water of running streams.

Cosbering /kozberig/. See Coshering.

Cosduna /kézduwna/.
ute.

In feudal law, a custom or trib-

Cosen, cozen /k3zan/. In old English law, to cheat.

Cosenage /k3z(o)naj/. (Also spelled “Cosinage,” “Cousi-
nage.”) In old English law, a writ that lay for the heir
where the tresail, i.e., the father of the besail, or great-
grandfather, was seised of lands in fee at his death, and
a stranger entered upon the land and abated. 3 Bl
Comm. 186. Kindred; cousinship; relationship; affini-
ty. 3 Bl.Comm. 186.

Cosening /k3z(o)nin/. In old English law, an offense,
mentioned in the old books, where anything was done
deceitfully, whether belonging to contracts or not, which
could not be properly termed by any special name. The
same as the stellionatus of the civil law. 4 Bl.Comm.
158.

Coshering /késharin/. In old English law, a feudal
prerogative or custom for lords to lie and feast them-
selves at their tenants’ houses.

Cosigner. Person who signs a document or instrument
along with another, often assuming obligations and pro-
viding credit support to be shared with other obligor(s).

Cosmopathic /kozmoap&fsk/. Open to the access of su-
pernormal knowledge or emotion supposedly from a
preternatural world; applied to methods of healing.

Cost. Expense; price. The sum or equivalent expended,
paid or charged for something. See also Actual cost;
Costs; Net cost; Rate.

Cost accounting. The area of accounting which focuses
on the method and system used to compile and analyze
the costs of selling and manufacturing products. It
includes the method for classifying, summarizing, re-
cording, reporting, and allocating the actual costs in-
curred and comparing them with the standard costs
established. Areas of cost accounting include: job order,
process, direct, and standard costing.

Cost basis. In accounting, the cost of an asset is the
amount paid for the asset in cash or property. The
value placed on an asset in a financial statement in
terms of its cost; used in determining capital gains or
losses.

Cost bond. See Costs, infra.

Cost contract. See Cost-plus contract, infra.
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Cost depletion. In accounting and taxation, depletion
computed in oil production without reference to dis-
covery or percentage depletion. Magale v. U. S, 118
Ct.Cl. 183, 93 F.Supp. 1004.

Cost of completion. Measure of damages in breach of
contract claim or action.

Imputed cost. A value expressing cost which is derived
from or based on factors other than actual cost records;
estimated costs.

Marginal cost. The increase or decrease in total cost
that materializes as a result of a variation in output.

Replacement cost. An appraisal method for determining
value by substituting a like property. See also Replace-
ment cost.

Unit cost. Cost of a single unit of product or service.
Total cost divided by number of units.

Variable costs. Costs that change in total with changes
in rate of production.

Cost and freight (C.A.F.). Quoted sales price includes
cost of goods and freight but not insurance or other
special charges.

Co-stipulator. A joint promisor.

Cost of capital. The annual percent that a utility must
receive to maintain its credit, to pay a return to the
owners of the enterprise and to insure the attraction of
capital in amounts adequate to meet future needs. It
involves a calculation of the interest a utility must pay
on its borrowed capital (debt) and the cost of attracting
and paying investors for its common or preferred stock
(equity). Millinocket Water Co. v. Maine Public Utili-
ties Com’n, Me., 515 A.2d 749, 751.

Cost of living clause. A provision, commonly in labor
agreements, and also in certain pension, retirement, and
disability benefit programs, giving an automatic wage or
benefit increase tied in some way to cost-of-living rises
in the economy. Cost of living is usually measured by
the Consumer Price Index (CPI) (g.v.).

May also exist in certain long term leases where, for
example, rent increases are tied to Consumer Price
Index.

Cost-plus contract. One which fixes the amount to be
paid the contractor on a basis, generally, of the cost of
the material and labor, plus an agreed percentage there-
of as profits. Such contracts are used when costs of
production or construction are unknown or difficult to
ascertain in advance.

Costs. A pecuniary allowance, made to the successful
party (and recoverable from the losing party), for his
expenses in prosecuting or defending an action or a
distinct proceeding within an action. In federal courts,
costs are allowed as a matter of course to the prevailing
party unless the court otherwise directs; also, specified
fees and certain court expenses may be taxed as costs.
FedR.Civil P. 54(d); Fed.R.App.P. 39; 28 U.S.CA.
§ 1920. Generally, “costs” do not include attorney fees
unless such fees are by a statute denominated costs or
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are by statute allowed to be recovered as costs in the
case.

Fees and charges required by law to be paid to the
courts or some of their officers, the amount of which is
fixed by statute or court rule; e.g. filing and service fees.

See also Closing costs; Fee; Security for costs; Service
charge.

Bill of costs. A certified, itemized statement of the
amount of costs in an action or suit.

Cost bond, or bond for costs. A bond given by a party to
an action to secure the eventual payment of such costs
as may be awarded against him. A bond which may be
required of an appealing party in a civil case; e.g.
Fed.R.App.P. 7. Purpose of bond is to cover appellee’s
costs in event of affirmance of judgment.

Costs de incremento. Increased costs, costs of increase.
Costs adjudged by the court in addition to those assessed
by the jury.

Costs of collection. Strictly, expenses involved in en-
deavoring to make collection, as of a promissory note;
but as used in or with reference to such notes, the
phrase is synonymous with attorney’s fees. There is
commonly a provision to this effect in such notes. It
does not refer to costs of suit, which are recoverable by
law.

Costs of the day. Costs which are incurred in preparing
for the trial of a cause on a specified day, consisting of
witnesses’ fees, and other fees of attendance.

Costs to abide event. When an order is made by an
appellate court reversing a judgment, with ‘“costs to
abide the event,” the costs intended by the order include
those of the appeal, so that, if the appellee is finally
successful, he is entitled to tax the costs of the appeal.

Final costs. Such costs as are to be paid at the end of
the suit. Costs, the liability for which depends upon the
final result of the litigation.

Indirect costs. Costs not readily identifiable with pro-
duction of specific goods or services, but rather applica-
ble to production activity in general; e.g., overhead
allocations for general and administrative activities.

Interlocutory costs. Costs accruing upon proceedings in
the intermediate stages of a cause, as distinguished from
final costs; such as the costs of motions.

Security for costs. A security which a defendant in an
action may require of a plaintiff who does not reside
within the jurisdiction of the court, for the payment of
such costs as may be awarded to the defendant. See also
Cost bond, above.

Statutory costs. Amounts awarded for various phases of
litigation that are fixed by statute. Word “costs” gener-
ally refers to statutory fees to which officers, witnesses,
jurors and others are entitled for their services in an
action and which statutes authorize to be taxed and
included in the judgment. Terry v. Burger, 6 Ohio
App.2d 53, 216 N.E.2d 383. See e.g. 28 U.S.C.A. § 1920.
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Taxation of litigation costs. See Taxation; also Costs,
generally, above.

Variable costs. Those costs which in the short run vary
in close relationship with changes in output, including
items such as raw materials, labor directly used in
production, and per unit royalties. Chillicothe Sand &
Gravel Co. v. Martin Marietta Corp., C.A.Ill, 615 F.2d
427, 431.

Costs, insurance and freight (C.LF.. Quoted sales
price which includes cost of goods, freight and insur-
ance.

Costumbre /kostimbre(y)/. In Spanish law, custom; an
unwritten law established by usage, during a long space
of time.

Co-sureties /kowshurastiyz/. Joint sureties; two or more
sureties to the same obligation.

Cotenancy. A tenancy by several distinct titles but by
unity of possession, or any joint ownership or common
interest with its grantor. The term is broad enough to
comprise both tenancy in common and joint tenancy.

Coterelli /kotorélay/. Anciently, a kind of peasantry
who were outlaws; robbers.

Coterellus /kotorélas/. In feudal law, a cottager; a
servile tenant, who held in mere villenage; his person,
issue, and goods were disposable at the lord’s pleasure.
A coterellus, therefore, occupied a less favorable position
than a cotarius (q.v.), for the latter held by socage
tenure.

Coterie /kowtoriy/. A fashionable association, or a knot
of persons forming a particular circle. The origin of the
term was purely commercial, signifying an association,
in which each member furnished his part, and bore his
share in the profit and loss.

Cotland. In old English law, land held by a cottager,
whether in socage or villenage.

Cotsethla /kotséfla/kotsétla/. In old English law, the
little seat or mansion belonging to a small farm.

Cotsethland /kotséflénd/. The seat of a cottage with
the land belonging to it.

Cotsetus /kotsiytas/. A cottager or cottage-holder who
held by servile tenure and was bound to do the work of
the lord.

Cottage. Dwelling of farm laborer or small farmer.
Small vacation house. In English law, a small dwelling-
house that has no land belonging to it.

Cottier tenancy /kotiysr ténonsiy/. A species of tenan-
cy in Ireland, constituted by an agreement in writing,
and subject to the following terms: That the tenement
consists of a dwelling-house with not more than half an
acre of land; at a rental not exceeding a specified sum a
year; the tenancy to be for not more than a month at a
time; the landlord to keep the house in good repair.

Cotton notes. Receipts given for each bale of cotton
received on storage by a public warehouse.

COUNSEL

Cotuchans. A term used in Domesday for peasants,
boors, husbandmen.

Couchant /kawchont/. Lying down; squatting. Cou-
chant and levant (lying down and rising up) is a term
applied to animals trespassing on the land of one other
than their owner, for one night or longer. 3 BlL.Comm.
9.

Coucher, or courcher /kawchor/. A factor who contin-
ues abroad for traffic; also the general book wherein
any corporation, etc., register their acts.

Coulisse /kuliys/. The stockbrokers’ curb market in

Paris.

Council. An assembly of persons for the purpose of
concerting measures of state or municipal policy. The
legislative body in the government of cities or boroughs.
An advisory body selected to aid the executive; ie. a
body appointed to advise and assist the governor in his
executive or judicial capacities or both. See also City
council; Legislative council; Metropolitan council.

Common Council. In American law, the lower or more
numerous branch of the legislative assembly of a city.
In English law, the councillors of the city of London.
The parliament, also, was anciently called the “common
council of the realm.”

Privy Council. See that title.

Select Council. The name given, in some states, to the
upper house or branch of the council of a city.

Council of conciliation. In England, by the Acts 30 &
31 Vict., c. 105, power was given for the crown to grant
licenses for the formation of councils of conciliation and
arbitration, consisting of a certain number of masters
and workmen in any trade or employment, having pow-
er to hear and determine all questions between masters
and workmen which may be submitted to them by both
parties, arising out of or with respect to the particular
trade or manufacture, and incapable of being otherwise
settled. They have power to apply to a justice to enforce
the performance of their award. The members are
elected by persons engaged in the trade.

Council of Legal Education. A body composed of mem-
bers of the English bar which governs the bar. It hears
complaints against barristers and reports its findings
with recommendations to the benchers of the Inn of
Court of which the barrister is a member, who alone can
act. Established in 1852.

Council of the north. In England, a court instituted by
Henry VIII, in 1537, to administer justice in Yorkshire
and the four other northern counties. Under the presi-
dency of Stratford, the court showed great rigor, border-
ing, it is alleged, on harshness. It was abolished by 16
Car. I, the same act which abolished the Star Chamber.

Counsel /kawnsasl/. Attorney or counsellor (q.v.).

Advice and assistance given by one person to another
in regard to a legal matter, proposed line of conduct,
claim, or contention. See also Counsel, right to.
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The words “counsel” and “advise” may be, and fre-
quently are, used in criminal law to describe the offense
of a person who, not actually doing the felonious act, by
his will contributed to it or procured it to be done. See
Accomplice; Aid and abet.

See also Legislative counsel; Of counsel.

Junior counsel. The younger of the counsel employed
on the same side of a case, or the one lower in standing
or rank, or who is intrusted with the less important
parts of the preparation or trial of the cause.

Counsellor. An attorney; lawyer. Member of the legal
profession who gives legal advice and handles the legal
affairs of client, including, if necessary, appearing on his
or her behalf in civil, criminal, or administrative actions
and proceedings.

Counsel of record. Attorney whose appearance has
been filed with court papers.

Counsel, right to. Constitutional right of criminal de-
fendant to court appointed attorney if he is financially
unable to retain private counsel; guaranteed by Sixth
and Fourteenth Amendments to U.S. Constitution, and
as well by court rule (Fed.R.Crim.P. 44), and statute (18
U.S.C.A. § 3006A). Such right to counsel exists with
respect to felonies (Gideon v. Wainright, 372 U.S. 335, 83
S.Ct. 792); misdemeanors when the sentence is to a jail
term (Argersinger v. Hemlin, 407 U.S. 25, 92 S.Ct. 2006),
and to juvenile delinquency proceedings (In re Gault,
387 U.S. 1, 87 S.Ct. 1428). The extent of this right
extends from the time that judicial proceedings have
been initiated against the accused, whether by way of
formal charge, preliminary hearing, indictment, infor-
mation, or arraignment (Brewer v. Williams, 430 U.S.
387, 97 S.Ct. 1232), through to sentencing (Mempa v.
Rhay, 389 U.S. 128, 88 S.Ct. 254) and appeal (Douglas v.
California, 372 U.S. 353, 83 S.Ct. 814). There is no
absolute right to appointed counsel in postconviction
proceedings. Pennsylvania v. Finley, 481 U.S. 551, 107
S.Ct. 1990, 95 L.Ed.2d 539. “Counsel” however within
Sixth Amendment does not include a lay person but
refers only to person authorized to practice law. U. S.v.
Grismore, C.A.Colo., 546 F.2d 844, 847. See also Assist-
ance of counsel; Critical stage; Effective assistance of

counsel; Escobedo Rule; Miranda Rule; Public defender.

Count, v. In pleading, to declare; to recite; to state a
case; to narrate the facts constituting a plaintiff’s cause
of action. To plead orally; to plead or argue a case in
court; to recite or read in court; to recite a count in
court.

Count, n. In pleading, the plaintiff’s statement of a
cause of action; a separate and independent claim.
Used also to signify the several parts of an indictment,
each charging a distinct offense. Fed. R. Crim. P. 7(c)(1),
8. The usual organizational subunit of an indictment.
Sanabria v. United States, 437 U.S. 54, 69 n. 23, 98 S.Ct.
2170, 2181 n. 23, 57 L.Ed.2d 43.

“Count” and “charge” when used relative to allega-

tions in an indictment or information are synonymous.
State v. Puckett, 39 N.M. 511, 50 P.2d 964, 965.
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An earl

Common counts. Certain general counts or forms insert-
ed in a declaration in an action to recover a money debt,
not founded on the circumstances of the individual case,
but intended to guard against a possible variance, and to
enable the plaintiff to take advantage of any ground of
liability which the proof may disclose, within the gener-
al scope of the action.

The various forms of an action of assumpsit. In the
action of assumpsit, these counts are as follows: For
goods sold and delivered, or bargained and sold; for
work done; for money lent; for money paid; for money
received to the use of the plaintiff; for interest; or for
money due on an account stated.

General count. One stating in a general way the plain-

tiff’s claim.

Money counts. A species of common counts, so called
from the subject-matter of them; embracing the indebi-
tatus assumpsit count for money lent and advanced, for
money paid and expended, and for money had and
received, together with the insimul computassent count,
or count for money due on an account stated.

Omnibus count. A count which combines in one all the
money counts with one for goods sold and delivered,
work and labor, and an account stated.

Several counts. Where a plaintiff has several distinct
causes of action, he is allowed to pursue them cumula-
tively in the same action, subject to certain rules which
the law prescribes. See e.g. Fed.R. Civil P. 8(e).

Special count. As opposed to the common counts, in
pleading, a special count is a statement of the actual
facts of the particular case, or a count in which the
plaintiff’s claim is set forth with all needed particulari-
ty.

Countee. In old English law, the most eminent dignity
of a subject before the Conquest. He was praefectus or
preepositus comitatus, and had the charge and custody of
the county; but this authority is now vested in the
sheriff.

Countenance. In old English law, credit; estimation.
Also, encouragement; aiding and abetting.

Counter, adj. Adverse; antagonistic; opposing or con-
tradicting; contrary.
Counter-affidavit. An affidavit made and presented in

contradiction or opposition to an affidavit which is made
the basis or support of a motion or application.

Counter-bond. Bond which indemnifies a surety. See
Counter-security below.

Counterclaim. See that title.

Counter-deed. A secret writing, either before a notary
or under a private seal, which destroys, invalidates, or
alters a public one.

Counter-letter. A species of instrument of defeasance
common in the civil law. It is executed by a party who
has taken a deed of property, absolute on its face, but
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intended as security for a loan of money, and by it he
agrees to reconvey the property on payment of a speci-
fied sum. The two instruments, taken together, consti-
tute what is known in Louisiana as an “antichresis”

q.v.).

Counter-mark. A sign put upon goods already marked;
also the several marks put upon goods belonging to
several persons, to show that they must not be opened,
but in the presence of all the owners or their agents.

Counter-plea. See Plea.

Counter-security. A security given to one who has en-
tered into a bond or become surety for another; a
countervailing bond of indemnity.

Counterclaim. A claim presented by a defendant in
opposition to or deduction from the claim of the plain-
tiff. Fed.R. Civil P. 13. If established, such will defeat
or diminish the plaintiff’s claim. Under federal rule
practice, and also in most states, counterclaims are
either compulsory (required to be made) or permissive
(made at option of defendant).

A counterclaim may be any cause of action in favor of
one or more defendants or a person whom a defendant
represents against one or more plaintiffs, a person
whom a plaintiff represents or a plaintiff and other
persons alleged to be liablee New York C.P.LR.
§ 3019(a).

For requisite content of counterclaim under Federal
Rules of Civil Procedure, see Complaint. Compare Cross-
claim. See also Offset; Recoupment; Set-off; Transaction
or occurrence test.

Compulsory counterclaim. A pleading shall state as a
counterclaim any claim which at the time of serving the
pleading the pleader has against any opposing party, if
it arises out of the transaction or occurrence that is the
subject matter of the opposing party’s claim and does
not require for its adjudication the presence of third
parties of whom the court cannot acquire jurisdiction.
But the pleader need not state the claim if (1) at the
time the action was commenced the claim was the
subject of another pending action, or (2) the opposing
party brought suit upon his claim by attachment or
other process by which the court did not acquire juris-
diction to render a personal judgment on that claim.
Fed.R. Civil P. 13(a).

For claim to constitute a compulsory counterclaim, it
must be logically related to original claim and arise out
of same subject matter on which original claim is based;
many of same factual legal issues, or offshoots of same
basic controversy between parties must be involved in a
compulsory counterclaim. Tasner v. Billera, D.C.IIl,
379 F.Supp. 809, 813. See also Transaction or occurrence
test.

Permissive Counterclaim. A pleading may state as a
counterclaim any claim against an opposing party not
arising out of the transaction or occurrence that is the
subject matter of the opposing party’s claim. FedR.
Civil P. 13(b).

COUNTERPART WRIT

Counterfeit /kawntorfit/. To forge; to copy or imitate,
without authority or right, and with a view to deceive or
defraud, by passing the copy or thing forged for that
which is original or genuine. Most commonly applied to
the fraudulent and criminal imitation of money or secu-
rities. 18 U.S.C.A. § 471 et seq. Counterfeit in common
parlance signifies fabrication of false image or represen-
tation; counterfeiting an instrument means falsely mak-
ing it; and in its broadest sense means making of copy
without authority or right and with view to deceive or
defraud by passing copy as original or genuine. Smith
v. State, 7 Md.App. 457, 256 A.2d 357, 360, 361. See also
Bootlegging; False making; Falsify; Forgery; Gray market
goods; Imitation.

Counterfeit coin. Coin not genuine, but resembling or
apparently intended to resemble or pass for genuine
coin, including genuine coin prepared or altered so as to
resemble or pass for coin of a higher denomination.

Counterfeiter. One who unlawfully makes base coin in
imitation of the true metal, or forges false currency, or
any instrument of writing, bearing a likeness and simili-
tude to that which is lawful and genuine, with an
intention of deceiving and imposing upon another.

Counter-feisance. The act of forging.

Counter letter. An agreement to reconvey where prop-
erty has been passed by absolute deed with the intention
that it shall serve as security only.

Countermand. A change or revocation of orders, au-
thority, or instructions previously issued. It may be
either express or implied; the former where the order or
instruction already given is explicitly annulled or re-
called; the latter where the party’s conduct is incompa-
tible with the further continuance of the order or in-
struction, as where a new order is given inconsistent
with the former order.

Counteroffer. Statement made by the offeree to the
offeror relating to the same matter as the original offer
and proposing a substituted bargain differing from that
proposed by the original offer. Thurmond v. Wieser,
Tex.App. 10 Dist., 699 S.W.2d 680, 681. A statement by
the offeree which has the legal effect of rejecting the
offer and of proposing a new offer to the offeror. Re-
statement, Second, Contracts, § 59. However, the provi-
sions of U.C.C. § 2-207(1)(2) modifies this principle of
contract law as regards sales of goods by providing that
the “additional terms are to be construed as proposals
for addition to the contract.”

Counterpart. In conveyancing, the corresponding part
of an instrument; a duplicate or copy. Where an in-
strument of conveyance, as a lease, is executed in parts,
that is, by having several copies or duplicates made and
interchangeably executed, that which is executed by the
grantor is usually called the “original,” and the rest are
“counterparts”; although, where all the parties execute
every part, this renders them all originals. See Dupli-
cate.

Counterpart writ. A copy of the original writ, autho-
rized to be issued to another county when the court has
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jurisdiction of the cause by reason of the fact that some
of the defendants are residents of the county or found
therein.

Counter-rolls. In English law, the rolls which sheriffs
have with the coroners, containing particulars of their
proceedings, as well of appeals as of inquests, etc.

Countersign. As a noun, the signature of a secretary or
other subordinate officer to any writing signed by the
principal or superior to vouch for the authenticity of it.
See also Attestation.

As a verb, to sign in addition to the signature of
another in order to attest the authenticity.

Counter-signature. See Countersign.

Countervail. To counterbalance; to avail against with
equal force or virtue; to compensate for, or serve as an
equivalent of or substitute for.

Countervailing equity. See Equity.

Countervail livery. At common law, a release was a
form of transfer of real estate where some right to it
existed in one person but the actual possession was in
another; and the possession in such case was said to
“countervail livery,” that is, it supplied the place of and
rendered unnecessary the open and notorious delivery of
possession required in other cases.

Counteur /kawntyur/. In the time of Edward I, a plead-
er; also called a Nurrator, and Serjeant-Counteur. See
Countors.

Countez /kawntiyz/. L. Fr. Count, or reckon. In old
practice, a direction formerly given by the clerk of a
court to the crier, after a jury was sworn, to number
them; and which Blackstone says was given in his time,
in good English, “count these.” 4 Bl.Comm. 340, note
(u).

Countors /kawnterz/. Advocates, or serjeants at law,
whom a man retains to defend his cause and speak for
him in court, for their fees.

Country. The territory occupied by an independent na-
tion or people, or the inhabitants of such territory. In
the primary meaning “country” denotes the population,
the nation, the state, or the government, having posses-
sion and dominion over a territory.

Rural, as distinguished from urban areas.

Country whence he came. Within statute providing
for deportation of aliens means country of alien’s nativi-
ty, where domicile has not been acquired elsewhere.
Immigration Act 1924, § 13; Schenck ex rel. Capodilupo
v. Ward, C.C.A.Mass., 80 F.2d 422, 426. But deportation
to “country whence alien came” would be complied with
if the alien was returned to political dominion in exile
and control of country from whence he came. Delany v.
Moraitis, C.C.A.Md., 136 F.2d 129-133.

County. The largest territorial division for local govern-
ment in state. Its powers and importance vary from
state to state, and as well within the given state. In
certain New England states, it exists mainly for judicial
administration. In Louisiana, the equivalent unit is
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called a parish. Counties are held in some jurisdictions
to be municipal corporations, and are sometimes said to
be involuntary municipal corporations. Other cases,
seeking to distinguish between the two, hold that coun-
ties are agencies or political subdivisions of the state for
governmental purposes, and not, like municipal corpora-
tions, incorporations of the inhabitants of specified re-
gions for purposes of local government. Counties are
also said to be merely quasi corporations. dJefferson
County ex rel. Grauman v. Jefferson County Fiscal
Court, 274 Ky. 91, 118 S.W.2d 181, 184.

Body of the county. The county at large, as distin-
guished from any particular place within it. A county
considered as a territorial whole.

County affairs. Those relating to the county in its
organic and corporate capacity and included within its
governmental or corporate powers.

County attorney. Attorney employed by county to repre-
sent it in civil matters; also, the prosecuting attorney in
many counties.

County auditor. County official whose responsibility is
examination of accounts and financial records of the
county.

County board. The administrative body which governs a
county.

County board of equalization. A body created for the
purpose of equalizing values of property subject to taxa-
tion.

County board of supervisors. A body of town and city
officers acting for and on behalf of county in such
matters as have been turned over to them by law.

County bonds. Broadly, any bonds issued by county
officials to be paid for by a levy on a special taxing
district, whether or not coextensive with the county.

County business. All business pertaining to the county
as a corporate entity. All business of the county, and
any other business of such county connected with or
interrelated with the business of any other county prop-
erly within the jurisdiction of the county commissioners’
court.

County commissioners. Officers of a county, charged
with a variety of administrative and executive duties,
but principally with the management of the financial
affairs of the county, its police regulations, and its
corporate business. Sometimes the local laws give them
limited judicial powers. In some states they are called
“supervisors”.

County courts. The powers and jurisdiction of such
courts are governed by state constitutions or statutes;
some with strictly administrative, or strictly judicial
funetions, or a combination of both; some with only
criminal jurisdiction, or only civil, or both; some have
exclusive jurisdictions, others concurrent jurisdiction;
such jurisdictional powers may, in addition, be either
general or specific.

In England, such are the main civil courts.
County Courts Act, 1984; Courts Act, 1971.

See the
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County officers. Those whose general authority and
jurisdiction are confined within the limits of the county
in which they are appointed, who are appointed in and
for a particular county, and whose duties apply only to
that county, and through whom the county performs its
usual political functions. Public officers who fill a posi-
tion usually provided for in the organization of counties
and county governments, and are selected by the county
to represent it continuously and as part of the regular
and permanent administration of public power in carry-
ing out certain acts with the performance of which it is
charged in behalf of the public.

County palatine. A term bestowed upon certain coun-
ties in England, the lords of which in former times
enjoyed especial privileges. They might pardon trea-
sons, murders, and felonies. All writs and indictments
ran in their names, as in other counties in the king’s;
and all offenses were said to be done against their peace,
and not, as in other places, contra pacem domini regis.
But these privileges have in modern times nearly disap-
peared after the Judicature Act of 1925, § 18 and the
Courts Act of 1971.

County powers. Such only as are expressly provided by
law or which are necessarily implied from those ex-
pressed.

County property. That which a county is authorized to
acquire, hold, and sell.

County purposes. Those exercised by the county acting
as a municipal corporation. As regards the rate of
taxation, all purposes for which county taxation may be
levied. Test whether a tax is levied for county purposes
is whether it is for strictly county uses, for which county
or its inhabitants alone would benefit, or is it for a
purpose in which entire state is concerned and will
profit.

County road. One which lies wholly within one county,
and which is thereby distinguished from a state road,
which is a road lying in two or more counties.

County-seat. A county-seat or county-town is the chief
town of a county, where the county buildings and courts
are located and the county business transacted.

County supervisors. See County commissioners, above.

County tax. Tax exclusively for county purposes, in
which state has no sovereign interest or responsibility,
and which has no connection with duties of county in its
relation to state.

County-town. The county-seat; the town in which the
seat of government of the county is located.

County warrant. An order or warrant drawn by some
duly authorized officer of the county, directed to the
county treasurer and directing him to pay out of the
funds of the county a designated sum of money to a
named individual, or to his order or to bearer.

Foreign county. Any county having a judicial and mu-
nicipal organization separate from that of the county
where matters arising in the former county are called in

COURSE

question, though both may lie within the same state or
country.

Coup d’etat /kuwdeyta/. Political move to overthrow
existing government by force.

Coupled with an interest. This phrase, in the law of
agency, has reference to a writing creating, conveying
to, or vesting in the agent an interest in the estate or
property which is the subject of the agency, as distin-
guished from the proceeds or profits resulting from the
exercise of the agency.

Coupons. Interest and dividend certificates; also those
parts of a commercial instrument which are to be cut,
and which are evidence of something connected with the
contract mentioned in the instrument. They are gener-
ally attached to certificates of loan, where the interest is
payable at particular periods, and, when the interest is
paid, they are cut off and delivered to the payor. That
portion of a bond redeemable at a specified date for
interest payment.

Coupons are written contracts for the payment of a
definite sum of money on a given day, and being drawn
and executed in a form and mode for the purpose, that
they may be separated from the bonds and other instru-
ments to which they are usually attached, it is held that
they are negotiable and that a suit may be maintained
on them without the necessity of producing the bonds.
Each matured coupon upon a negotiable bond is a sepa-
rable promise, distinct from the promises to pay the
bonds or the other coupons, and gives rise to a separate
cause of action. Thompson v. Perrine, 106 U.S. 589, 1
S.Ct. 564, 27 L.Ed. 298.

Coupon bonds. Bonds to which are attached coupons for
the several successive installments of interest to maturi-

ty.

Coupon notes. Promissory notes with coupons attached,
the coupons being notes for interest written at the
bottom of the principal note, and designed to be cut off
severally and presented for payment as they mature.

Coupon rate of interest. The interest rate stated on a
bond. The coupon rate of interest times the par, or
principal, value of a bond determines the periodic dollar
interest payments received by the bondholder.

Coupon securities. Such securities usually provide for
the payment of principal to the bearer thereof, and for
payment of an installment of interest to the bearer of
the respective interest coupons upon presentation there-
of upon their respective due dates. Coupon securities
are usually in the denomination of $1,000. Ownership
of the security and/or coupons is transferred by delivery
thereof. Such a security is negotiable under the Uni-
form Commercial Code. U.C.C. §§ 8-105, 8-302.

Cour de cassation /kur ds kasasyown/. The supreme
judicial tribunal of France, having appellate jurisdiction
only.

Course. In surveying, the direction of a line with refer-
ence to a meridian.
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Course of business. What is usually and normally done
in the management of trade or business. See also
Course of dealing; Regular course of business.

In worker’s compensation acts, the usual course of
business of the employer covers the normal operations
which form part of the ordinary business carried on, and
not including incidental and occasional operations hav-
ing for their purpose the preservation of the premises or
the appliances used in the business.

Commercial paper is said to be transferred, or sales
alleged to have been fraudulent may be shown to have
been made, “in the course of business,” or “in the usual
and ordinary course of business,” when the circumstanc-
es of the transaction are such as usually and ordinarily
attend dealings of the same kind and do not exhibit any
signs of haste, secrecy, or fraudulent intention.

Course of dealing. A sequence of previous acts and
conduct between the parties to a particular transaction
which is fairly to be regarded as establishing a common
basis of understanding for interpreting their expressions
and other conduct. U.C.C. § 1-205(1). See also Trade
usage; Usage (Usage of trade).

Course of employment. These words as applied to
compensation for injuries within the purview of work-
er’'s compensation acts, refer to the time, place, and
circumstances under which the accident takes place. A
worker is in course of employment when, within time
covered by employment, he is doing something which he
might reasonably do while so employed at proper place.
Generally, in order that an injury may arise out of and
in the course of employment, it must be received while
the worker is doing the duty he is employed to perform
and also as a natural incident of the work flowing
therefrom as a natural consequence and directly con-
nected therewith.

The expression “in the course of his employment,” in
the rule that an employer is liable for the torts of an
employee done in the course of employment, means
while engaged in the service of the employer while
engaged generally in the employer’s work, as distin-
guished from acts done when the employee steps outside
of employment to do an act for himself or herself not
connected with the employer’s business. The test as to
whether an injury has arisen out of the “course of
employment” is whether there is a causal connection
between the duties of employment and the injury suf-
fered. Tri-State Commodities, Inc. v. Stewart, Colo.
App., 689 P.2d 712, 713.

State statutes and decisions differ as to the types and
scope of activities which fall within “course of employ-
ment”.

See also Arising out of and in the course of employment;
Deviation; Scope of employment.

Course of performance. The understandings of per-
formance which develop by conduct without objection
between two parties during the performance of an exec-
utory contract.
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Course of river. The course of a river is a line parallel
with its banks. The term is not synonymous with the
“current” of the river.

Course of the voyage. By this term is understood the
regular and customary track, if such there be, which a
ship takes in going from one port to another, and the
shortest way.

Course of trade. What is customarily or ordinarily
done in the management of trade or business. See also
Course of business.

Course of vein. In mining, the “course of the vein”
appearing on the surface is the course of its apex, which
is generally inclined and undulated and departs more or
less materially from the strike.

Course of vessel. In navigation, the “course” of a vessel
is her apparent course, and not her heading at any given
moment. It is her actual course.

Coursezs and distances. A method or form for describ-
ing real estate in deeds and mortgages by setting forth
the distances in one direction as a boundary, followed by
other distances and the direction thereof until the entire
parcel has been described. See also Metes and bounds.

Court. A space which is uncovered, but which may be
partly or wholly inclosed by buildings or walls. When
used in connection with a street, indicates a short street,
blind alley, or open space like a short street inclosed by
dwellings or other buildings facing thereon.

A legislative assembly. Parliament is called in the
old books a court of the king, nobility, and commons
assembled. This meaning of the word has also been
retained in the titles of some deliberative bodies, such as
the “General Court” of Massachusetts, i.e.,, the legisla-
ture.

The person and suit of the sovereign; the place where
the sovereign sojourns with his regal retinue, wherever
that may be. The English government is spoken of in
diplomacy as the court of St. James, because the palace
of St. James is the official palace.

An organ of the government, belonging to the judicial
department, whose function is the application of the
laws to controversies brought before it and the public
administration of justice. The presence of a sufficient
number of the members of such a body regularly con-
vened in an authorized place at an appointed time,
engaged in the full and regular performance of its
functions. A body in the government to which the
administration of justice is delegated. A body organized
to administer justice, and including both judge and jury.
An incorporeal, political being, composed of one or more
judges, who sit at fixed times and places, attended by
proper officers, pursuant to lawful authority, for the
administration of justice. An organized body with de-
fined powers, meeting at certain times and places for the
hearing and decision of causes and other matters
brought before it, and aided in this, its proper business,
by its proper officers, viz., attorneys and counsel to
present and manage the business, clerks to record and
attest its acts and decisions, and ministerial officers to
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execute its commands, and secure due order in its pro-
ceedings.

The words *“court” and “judge,” or “‘judges,” are fre-
quently used in statutes as synonymous. When used
with reference to orders made by the court or judges,
they are to be so understood.

General Classification

Courts may be classified and divided according to
several methods, the following being the more usual:

Appellate courts. Such courts review decisions of inferi-
or courts, and may be either intermediate appellate
courts (court of appeals) or supreme courts. See Court of
Appeals; Supreme Court.

Article III courts. See Constitutional court.

Civil and criminal courts. The former being such as are
established for the adjudication of controversies between
individual parties, or the ascertainment, enforcement,
and redress of private rights; the latter, such as are
charged with the administration of the criminal laws,
and the punishment of wrongs to the public. While in
some states there are both civil and criminal courts, in
most states the trial court is a court of general jurisdic-
tion (q.v.).

Court above, court below. In appellate practice, the
“court above” is the one to which a cause is removed for
review, whether by appeal, writ of error, or certiorari;
while the “court below” is the one from which the case
is removed (normally the trial court).

Court in bank (en banc). A meeting of all the judges of a
court, usually for the purposes of hearing arguments on
demurrers, motions for new trial, etc, as distinguished
from sessions of the same court presided over by a single
judge or panel of judges. See Full court, below.

Court of competent jurisdiction. One having power and
authority of law at the time of acting to do the particu-
lar act. One recognized by law as possessing the right
to adjudicate a controversy. One having jurisdiction
under the Constitution and/or laws to determine the
question in controversy.

Court of general jurisdiction. A court having unlimited
trial jurisdiction, both civil and criminal, though its
judgments and decrees are subject to appellate review.
A superior court; a court having full jurisdiction within
its own jurisdictional area.

Court of limited jurisdiction. Court with jurisdiction
over only certain types of matters; e.g. probate or juve-
nile court. When a court of general jurisdiction pro-
ceeds under a special statute, it is a “court of limited
jurisdiction” for the purpose of that proceeding, and its
jurisdiction must affirmatively appear.

Court of original jurisdiction. Courts where actions are
initiated and heard in first instance.

Court of record. A court that is required to keep a
record of its proceedings, and that may fine or imprison.
Such record imports verity and cannot be collaterally
impeached.

COURT ADMINISTRATOR

De facto court. One established, organized, and exercis-
ing its judicial functions under authority of a statute
apparently valid, though such statute may be in fact
unconstitutional and may be afterwards so adjudged; or
a court established and acting under the authority of a
de facto government.

Equity courts and law courts. The former being such as
possess the jurisdiction of a chancellor, apply the rules
and principles of chancery (ie. equity) law, and follow
the procedure in equity; the latter, such as have no
equitable powers, but administer justice according to the
rules and practice of the common law. Under Rules of
Civil Procedure, however, equity and law have been
merged at the procedural level, and as such this distinc-
tion no longer exists in the federal courts nor in most
state courts, though equity substantive jurisprudence
remains viable. Fed.R.Civil P. 2. See Court of Chancery;
Court of Equity.

Full court. A session of a court, which is attended by all
the judges or justices composing it. See Court in bank,
above.

Spiritual courts. In English law, the ecclesiastical
courts, or courts Christian. 3 Bl.Comm. 61. See Ecclesi-
astical courts.

Superior and inferior courts. The former being courts of
general original jurisdiction in the first instance, and
which exercise a control or supervision over a system of
lower courts, either by appeal, error, or certiorari; the
latter being courts of small or restricted jurisdiction,
and subject to the review or correction of higher courts.
Sometimes the former term is used to denote a particu-
lar group or system of courts of high powers, and all
others are called “inferior courts”.

Trial courts. Generic term for courts where civil actions
or criminal proceedings are first commenced at the state
level such are variously called municipal, circuit, superi-
or, district, or county courts. At the federal level, the
U.S. district courts are the trial courts.

As to the division of courts according to their jurisdic-
tion, see Jurisdiction.

As to several names or kinds of courts not specifically
described in the titles immediately following, see Admi-
ralty court; Appellate court; Arches Court; Bankruptcy
proceedings (Bankruptcy courts); Circuit courts; City
courts; Claims court; Commonwealth court; Consistory
courts; Constitutional court; Consular courts; County
(County courts); Court-baron; Court of High Commission;
Customs Court; District (District courts); Ecclesiastical
courts; Family court; Federal courts; Forest courts; In-
stance court; Insular courts; International Court of Justice;
Justice’s courts; Kangaroo court; Land court; Legislative
courts; Maritime court; Mayor's court; Military courts;
Moot court; Municipal courts; Orphan’s courts; Police
court; Prerogative court; Prize courts; Probate court; Su-
perior (Superior courts); Supreme court; Surrogate court;
Tax court; United States Courts.

Court administrator. Generally, a non-judicial officer
whose responsibility is the administration of the courts
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as to budgets, juries, judicial assignments, calendars and
non-judicial personnel.

Court-baron. In English law, a court which, although
not one of record, was incident to every manor, and
could not be severed therefrom. It was ordained for the
maintenance of the services and duties stipulated for by
lords of manors, and for the purpose of determining
actions of a personal nature, where the debt or damage
was under forty shillings. Customary court-baron was
one appertaining entirely to copyholders. 3 Bl.Comm.
33. Freeholders’ court-baron was one held before the
freeholders who owed suit and service to the manor. It
was the court-baron proper.

Court calendar. A list of cases for trial or appellate
argument prepared for a given period of time as a week,
month or even a term of the sitting of the court. Such
may include scheduling of motions and other pretrial
matters. See also Docket.

Court Christian. The ecclesiastical courts in England
often so called, as distinguished from the civil courts. 1
Bl.Comm. 83; 3 Bl.Comm. 64.

Court commissioner. A person appointed by a judge to
take testimony and find facts or to carry out some
specific function connected with a case, such as selling
property which is the subject of a petition to partition.
See also Commissioner; Court administrator; Magistrate;
Master; Referee.

Court en banc /kurt om bopk/. See Court (Court in

bank).
Courtesy. See Curtesy.

Court for Consideration of Crown Cases Reserved.
In England, a court established by St. 11 & 12, Vict,, c.
78, composed of such of the judges of the superior courts
of Westminister as were able to attend, for the consider-
ation of questions of law reserved by any judge in a
court of oyer and terminer,. gaol delivery, or quarter
sessions, before which a prisoner had been found guilty
by verdict. Such question is stated in the form of a
special case. 4 Steph. The trial judge was empowered
to “state a case” for the opinion of that court. He could
not be compelled to do so, and only a question of law
could be raised. If the court considered that the point
had been wrongly decided at the trial, the conviction
would be quashed. By Act of 1907, the Court of Crimi-
nal Appeal was created and the Court for Crown Cases
Reserved was abolished.

Court for Divorce and Matrimonial Causes. This
court was established by St. 20 & 21, Vict., c. 85, which
transferred to it all jurisdiction then exercisable by any
ecclesiastical court in England, in matters matrimonial,
and also gave it new powers. The court consisted of the
lord chancellor, the three chiefs, and three senior puisne
judges of the common-law courts, and the judge ordi-
nary, who together constituted, and still constitute, the
“full court” The judge ordinary heard almost all mat-
ters in the first instance. By the judicature act, 1873,
§ 3, the jurisdiction of the court was transferred to the
supreme court of judicature.
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Court for the Correction of Errors. The name of a
court having jurisdiction for review, by appeal or writ of
error. The name was formerly used in New York and
South Carolina.

Court for the Relief of Insolvent Debtors. In English
law, a local court which had its sittings in London only,
which received the petitions of insolvent debtors, and
decided upon the question of granting a discharge.
Abolished by the Bankruptcy Act of 1861.

Court for the Trial of Impeachments. A tribunal
empowered to try any officer of government or other
person brought to its bar by the process of impeachment.
In England, the house of lords constitutes such a court;
in the United States, the senate; and in the several
states, usually the upper house of the legislative assem-
bly. See also Impeachment.

Court-hand. In old English practice, the peculiar hand
in which the records of courts were written from the
earliest period down to the reign of George IL Its
characteristics were great strength, compactness, and
undeviating uniformity; and its use undoubtedly gave to
the ancient record its acknowledged superiority over the
modern, in the important quality of durability.

The writing of this hand, with its peculiar abbrevia-
tions and contractions, constituted, while it was in use,
an art of no little importance, being an indispensable
part of the profession of “clerkship,” as it was called.
Two sizes of it were employed, a large and a small hand;
the former, called “‘great court-hand,” being used for
initial words or clauses, the placita of records, etc.

Court-house. The building occupied for the public ses-
sions of a court, with its various offices. The building
occupied and appropriated according to law for the hold-
ing of courts.

Court, Hundred. See Hundred Court.

Court-Lands. Domains or lands kept in the lord’s hands
to serve his family.

Court-Leet. The name of an English court of record
held once in the year, and not oftener, within a particu-
lar hundred, lordship, or manor, before the steward of
the leet; being the king’s court granted by charter to
the lords of those hundreds or manors. Its office was to
view the frankpledges, that is, the freemen within the
liberty; to present by jury crimes happening within the
jurisdiction; and to punish trivial misdemeanors.

Court-Martial. An ad hoc military court, convened un-
der authority of government and the Uniform Code of
Military Justice, 10 U.S.C.A. § 801 et seq., for trying
and punishing offenses in violation of the Uniform Code
of Military Justicé committed by persons subject to the
Code, particularly members of the armed forces.
Courts-martial are courts of law and courts of justice
although they are not part of the federal judiciary
established under Article III of the Constitution. They
are legislative criminal courts established in the armed
forces under the constitutional power of congress to
regulate the armed forces. Their jurisdiction is entirely
penal and disciplinary. They may be convened by the
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president, secretaries of military departments and by
senior commanders specifically empowered by law. The
type (e.g. summary, special, or general) and composition
of courts-martial varies according to the gravity of of-
fenses. Generally they are designed to deal with the
internal affairs of the military when summary command
discipline is inadequate to achieve corrective results, but
they have concurrent jurisdiction with civil courts over
a wide range of civil offenses. See Courts of Military
Review; Court of Military Appeals. See also Code of
Military Justice.

Court of Admiralty. A court having jurisdiction of
admiralty and maritime matters; such jurisdiction be-
ing possessed by federal district courts. See Admiralty
Court.

High Court of Admiralty. In English law, this was a
court which exercised jurisdiction in prize cases, and
had general jurisdiction in maritime causes, on the
instance side. Its proceedings were usually in rem, and
its practice and principles derived in large measure from
the civil law. The judicature acts of 1873 transferred all
the powers and jurisdiction of this tribunal to the pro-
bate, divorce, and admiralty division of the high court of
justice. The dJustice Act of 1970 established a new
Admiralty Court as part of the Queens Bench Division of
the High Court. Now governed by Supreme Court Act,
1981, §§ 4, 5.

Court of Ancient Demesne. In English law, a court of
peculiar constitution, held by a bailiff appointed by the
king, in which alone the tenants of the king’s demesne
could be impleaded.

Court of Appeal, His Majesty’s. Formerly, the chief
appellate tribunal of England. It was established by the
judicature acts of 1873 and 1875, and invested with the
jurisdiction formerly exercised by the court of appeal in
chancery, the exchequer chamber, the judicial commit-
tee of the privy council in admiralty and lunacy appeals,
and with general appellate jurisdiction from the high
court of justice. It consists of the Lord Chancellor, Lord
Chief Justice, Master of the Rolls, President of the
Family Division, former Lord Chancellors, Lords of Ap-
peal in Ordinary and Lords Justices of Appeal. There
are two divisions: (1) Criminal Division which hears
appeals from the Crown Court. (2) Civil Division which
hears appeals from various civil tribunals. Appeal lies
from both divisions to the House of Lords.

Court of Appeals. In those states with courts of ap-
peals, such courts are usually intermediate appellate
courts (with the highest appellate court being the state
Supreme Court). In New York, Maryland, and the
District of Columbia, however, such are the highest
appellate courts. In West Virginia the Supreme Court
of Appeals is the court of last resort. Alabama, Okla-
homa, Tennessee, and Texas have Courts of Criminal
Appeals, with those in Oklahoma and Texas being the
highest appellate courts for criminal matters. Alabama,
Oklahoma, and Texas have Courts of Civil Appeals,
which are intermediate appellate courts. See also Su-
preme Court.

COURT OF BROTHERHOOD

The United States is divided into thirteen federal
judicial circuits in each of which there is established a
court of appeals known as the United States Court of
Appeals for the circuit. Included in these thirteen judi-
cial circuits is the Court of Appeals for the District of
Columbia and the Court of Appeals for the Federal
Circuit. 28 U.S.C.A. §§ 41, 43. See Courts of Appeals,
u.s.

Court of Appeals for the Federal Circuit. See Courts
of Appeals, U.S.

Court of Appeals in Cases of Capture. A court erected
by act of congress under the articles of confederation
which preceded the adoption of the Constitution. It had
appellate jurisdiction in prize causes.

Court of Archdeacon. The most inferior of the English
ecclesiastical courts, from which an appeal generally lies
to that of the bishop (i.e., to the Consistory Court). Such
court is now virtually obsolete.

Court of Assistants. Formerly a court in Massachusetts
organized in 1630, consisting of the governor, deputy
governor and assistants. It exercised the whole power
both legislative and judicial of the colony and an exten-
sive chancery jurisdiction as well.

Court of Attachments. In old English law, the lowest of
the three courts held in the forests. It has fallen into
total disuse. It was held before the verderers of the
forest once in every forty days, to view the attachments
by the foresters for offences against the vert and the
venison. It had cognizance only of small trespasses.
Larger ones were enrolled and heard by the Justices in
Eyre.

Court of Audience. An ecclesiastical court, in which
the primates once exercised in person a considerable
part of their jurisdiction. Such courts, which existed in
England for both the Archbishop of Canterbury and
York, have long since been disused.

Court of Augmentation. An English court created in
the time of Henry VIII (27 Hen. VIII, c. 27), with
jurisdiction over the property and revenue of certain
religious foundations, which had been made over to the
king by act of parliament, and over suits relating to the
same. It was called “The Court of the Augmentations of
the Revenues of the King’s Crown” (from the augmenta-
tion of the revenues of the crown derived from the
suppression of the monasteries), and was dissolved in the
reign of Queen Mary, but the Office of Augmentation
remained long after; the records of the court are now at
the Public Record Office.

Court of Bankruptcy. Federal court established in
each judicial district, as an adjunct to the U.S. district
court for such district, with general jurisdiction over
bankruptcy matters. 28 U.S.C.A. §§ 151, 1334. See also
Bankruptcy proceedings.

Court of Brotherhood. In old English law, an assembly
of the mayors or other chief officers of the principal
towns of the Cinque Ports in England, originally admin-
istering the chief powers of those ports, now almost
extinct.
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Court of Chancery. A court administering equity and
proceeding according to the forms and principles of
equity. In England, prior to the Judicature Acts of 1925
(whereby the Court was superseded by the Chancery
Division), the style of the court possessing the largest
equitable powers and jurisdiction was the “High Court
of Chancery.” By the Supreme Court of Judicature Act,
1925, all three divisions of the High Court administer
both law and equity. See now, Supreme Court Act,
1981, § 49.

In some of the United States, the title “court of
chancery” is applied to a court possessing general equity
powers, distinct from the courts of law. Courts of chan-
cery (equity courts) have been abolished by all states
that have adopted Rules of Civil Procedure. See also
Court of Equity.

Court of Chivalry. In English law, the name of a court
anciently held as a court of honor merely, before the
earl-marshal, and as a criminal court before the lord
high constable, jointly with the earl-marshal. But it is
also said that this court was held by the constable, and
after that office reverted to the crown in the time of
Henry VIII, by the earl-marshal. It had jurisdiction as
to contracts and other matters touching deeds of arms or
war, as well as pleas of life or member. It also corrected
encroachments in matters of coat-armor, precedency,
and other distinctions of families. It is now grown
entirely out of use (except for one case in 1955, after a
lapse of 200 years) on account of the feebleness of its
jurisdiction and want of power to enforce its judgments,
as it could neither fine nor imprison, not being a court
of record.

Court of Civil Appeals. Such exist as intermediate
appellate courts in Alabama, Oklahoma, and Texas.
The Texas Court of Civil Appeals has appellate jurisdic-
tion of cases decided in district and county courts.

Court of Claims. The federal Court of Claims was
established in 1855. The Federal Courts Improvement
Act of 1982 abolished this Court and created a new
United States Claims Court. Combined with the also
abolished United States Court of Customs and Patent
Appeals, the former Court of Claims became the new
United States Court of Appeals for the Federal Circuit
(C.AF.C.). The “Trial Division” of the former Court of
Claims became the newly created U.S. Claims Court. See
Claims Court, U.S.; Tucker Act.

A number of states also have courts of claims (e.g.,
Illinois, Michigan, New York, Ohio).

Court of Common Pleas. In English law, one of the
four superior courts at Westminster, which existed up to
the passing of the judicature acts. It was also styled the
“Common Bench”. It was one of the courts derived
from the breaking up of the aula regis, and had exclu-
sive jurisdiction of all real actions and of communia
placita, or common pleas, i.e., between subject and sub-
ject. It was presided over by a chief justice with four
puisne judges (later five, by virtue of 31 & 32, Vict., c.
125, § 11, subsec. 8). Appeals lay anciently to the king’s
bench, but afterwards to the exchequer chamber. See 3
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BlComm. 37, et seq. Its jurisdiction was altogether
confined to civil matters, having no cognizance in crimi-
nal cases, and was concurrent with that of the queen’s
bench and exchequer in personal actions and ejectment.
In 1873 the court became the Common Pleas Division of
the High Court of Justice. In 1880 by Order in Council
that division was merged into the Queen’s Bench Divi-
sion.

In the United States, such courts exist in Pennsylva-
nia wherein all civil and criminal actions are begun
(except such as are brought before courts of inferior
jurisdiction). Most such courts have been abolished,
however, with their jurisdiction being transferred to
district, circuit, or superior courts.

Court of Conciliation. A court which proposes terms of
adjustment, so as to avoid litigation; e.g. conciliation
between debtor and creditor over disputed debt. May
also function to aid in resolving marital disputes. See
also Small Claims Court.

Court of Conscience. The same as courts of request
(q.v.). This name was also frequently applied to the
courts of equity or of chancery, not as name but as a
description. See also Conscience.

Court of Convocation. In English ecclesiastical law, a
court, or assembly, comprising all the high officials of
each province and representatives of the minor clergy.
It was in the nature of an ecclesiastical parliament;
and, so far as its judicial functions extend, it had juris-
diction of cases of heresy, schism, and other purely
ecclesiastical matters. An appeal was to the king in
council.

Court of County Commissioners.
court of record in each county.

In some states, a

Court of Criminal Appeals. See Court of Appeals.

Court of Customs and Patent Appeals. See Customs
and Patent Appeals Court.

Court of Delegates. An English tribunal composed of
delegates appointed by royal commission, and formerly
the great court of appeal in all ecclesiastical causes.
The powers of the court were, by 2 & 3 Wm. IV, c. 92,
transferred to the privy council. 3 BlComm. 66. A
commission of review was formerly granted, in extraor-
dinary cases, to revise a sentence of the court of del-
egates, when that court had apparently been led into
material error.

Court of Equity. A court which has jurisdiction in
equity, which administers justice and decides controver-
sies in accordance with the rules, principles, and prece-
dents of equity, and which follows the forms and proce-
dure of chancery; as distinguished from a court having
the jurisdiction, rules, principles, and practice of the
common law. Equity courts have been abolished in all
states that have adopted Rules of Civil Procedure; law
and equity actions having been merged procedurally
into a single form of “civil action”. Fed.R. Civil P. 2.
See also Court of Chancery.
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Court of Error. An expression formerly applied espe-
cially in England to the court of exchequer chamber and
the house of lords, as taking cognizance of error brought.
It was formerly applied in some of the United States (e.g.
Connecticut) to the court of last resort in the state; and
in its most general sense denotes any court having
power to review the decisions of lower courts on appeal,
error, certiorari, or other process. See Court of Appeals.

Court of Errors and Appeals. Formerly, the court of
last resort in the states of New Jersey and New York.

Court of Exchequer /kort ov ékschékor/. In English
law, a very ancient court of record, set up by William
the Conqueror as a part of the aula regis, and after-
wards one of the four superior courts at Westminster.
It was, however, inferior in rank to both the king’s
bench and the common pleas. It was presided over by a
chief baron and four puisne barons. It was originally
the king’s treasury, and was charged with keeping the
king’s accounts and collecting the royal revenues. But
pleas between subject and subject were anciently heard
there, until this was forbidden by the Articula super
Chartas (1290), after which its jurisdiction as a court
only extended to revenue cases arising out of the non-
payment or withholding of debts to the crown. But the
privilege of suing and being sued in this court was
extended to the king’s accountants, and later, by the use
of a convenient fiction to the effect that the plaintiff was
the king’s debtor or accountant, the court was thrown
open to all suitors in personal actions. The exchequer
had formerly both an equity side and a common-law
side, but its equity jurisdiction was taken away by the
statute 5, Vict,, c. 5 (1842), and transferred to the court
of chancery. The judicature act (1873) transferred the
business and jurisdiction of this court to the “Exchequer
Division” of the “High Court of Justice” and by Orders
in Council under Sec. 32 of that Act the Exchequer
Division was in turn merged in the Queen’s Bench
Division.

Court of Exchequer Chamber /kort ov ékschékor
chéymbor/. The name of a former English court of
appeal, intermediate between the superior courts of
common law and the house of lords. When sitting as a
court of appeal from any one of the three superior courts
of common law, it was composed of judges of the other
two courts. 3 Bl.Comm. 56, 57. By the judicature act
(1873) the jurisdiction of this court was transferred to
the court of appeal.

Court of Faculties /kort ov f@koltiyz/. A tribunal of
the archbishop in England. It does not hold pleas in
any suits, but grants special dispensations, and creates
rights to pews, monuments, and other mortuary mat-
ters. It has also various other powers as given by the
Ecclesiastical Licenses Act of 1533.

Court of First Instance. A court of original or primary
jurisdiction, e.g. trial court. Courts of this title may be
found in the jurisprudence of the Philippine Islands.

Court of General Quarter Sessions of the Peace. For-
merly, a court of criminal jurisdiction in New Jersey.

COURT OF INQUIRY

In English law, a court of criminal jurisdiction held in
each county once in every quarter of a year, but in the
county of Middlesex twice a month. When held at other
times than quarterly, the sessions were called “general
sessions of the peace.” Quarter sessions were abolished
by the Courts Act of 1971, with most jurisdiction trans-
ferred to the Crown Court (q.v.).

Court of General Sessions. The name given in some
states to a court of general original jurisdiction in crimi-
nal cases.

Court of Great Sessions in Wales. A court formerly
held in Wales; abolished by 11 Geo. IV, and 1 Wm. IV,
c. 70 (1830) and the Welsh judicature incorporated with
that of England.

Court of Guestling. In old English law, an assembly of
the members of the Court of Brotherhood (supra) togeth-
er with other representatives of the corporate members
of the Cinque Ports, invited to sit with the mayors of the
seven principal towns.

Court of High Commission. In English law, an ecclesi-
astical court of formidable jurisdiction, for the vindica-
tion of the peace and dignity of the church, by reform-
ing, ordering, and correcting the ecclesiastical state and
persons, and all manner of errors, heresies, schisms,
abuses, offenses, contempts, and enormities. Under
such jurisdiction the Court exercised enormous despotic
power. 3 BlL.Comm. 67. It was erected by St. 1 Eliz, c. 1
(1588), and abolished in 1640. James II attempted to
resurrect it. The Bill of Rights declared it illegal in
1688.

Court of Honor. In old English law, a court having
jurisdiction to hear and redress injuries or affronts to a
man’s honor or personal dignity, of a nature not cogniza-
ble by the ordinary courts of law, or encroachments
upon his rights in respect to heraldry, coat-armor, right
of precedence, and the like. It was one of the functions
of the Court of Chivalry (g.v.) in England to sit and act
as a court of honor. 3 Bl.Comm. 104.

The name is also given in some European countries to
a tribunal of army officers (more or less distinctly recog-
nized by law as a “court”) convened for the purpose of
inquiring into complaints affecting the honor of brother
officers and punishing derelictions from the code of
honor and deciding on the causes and occasions for
fighting duels, in which officers are concerned, and the
manner of conducting them.

Court of Hustings. In English law, the county court of
London, held before the mayor, recorder, and sheriff, but
of which the recorder, is, in effect, the sole judge. No
actions can be brought in this court that are merely
personal. Since the abolition of all real and mixed
actions except ejectment, the jurisdiction of this court
has fallen into comparative desuetude.

Formerly, a local court in some parts of Virginia.
Court of Inquiry. In English law, a court sometimes

appointed by the crown to ascertain whether it be prop-
er to resort to extreme measures against a person
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charged before a court-martial. Also a court for hearing
the complaints of private soldiers.

In American law, formerly, a court constituted by
authority of the articles of war, invested with the power
to examine into the nature of any transaction of, or
accusation or imputation against, any officer or soldier,
when demanded by him. Rev.St. § 1342, arts. 115, 116.
Repealed by Act June 4, 1920, c. 227, § 4, 41 Stat. 812.
They were not strictly courts, having no power to try
and determine guilt or innocence. They were rather
agencies created by statute to investigate facts and re-
port thereon. They could not compel the attendance of
witnesses nor require them to testify.

In Texas when a judge of any county or district court
of this state, acting in his capacity as magistrate, has
good cause to believe that an offense has been commit-
ted against the laws of this state, he may summon and
examine any witness in relation thereto in accordance
with the rules hereinafter provided, which procedure is
defined as a “Court of Inquiry”.

Court of International Trade. This federal court was
originally established as the Board of United States
General Appraisers in 1890, and in turn was superseded
by the United States Customs Court in 1926. In 1956
the Customs Court was established as an Article III
court. The Customs Court Act of 1980 constituted the
court as the United States Court of International Trade
and revised its jurisdiction. As so reconstituted, the
court has jurisdiction over any civil action against the
United States arising from federal laws governing im-
port transactions and also jurisdiction to review deter-
minations as to the eligibility of workers, firms, and
communities for adjustment assistance under the Trade
Act of 1974. Civil actions commenced by the United
States to recover customs duties, to recover on a customs
bond, or for certain civil penalties alleging fraud or
negligence are also within its exclusive jurisdiction.
The court is composed of a chief judge and eight judges,
not more than five of whom may belong to any one
political party.

Court of Justice Seat. In English law, the principal of

the forest courts. Called also Court of the Chief Justice
in Eyre (g.v.).

Court of King’s (or Queen’s) Bench. In English law,
the supreme court of common law in the kingdom;
merged in the Supreme Court by the Judicature Act,
1873, § 6. It was one of the successors of the curia regis
and received its name, it is said, because the king
formerly sat in it in person. During the reign of a
queen it was called the Queen’s Bench, and during
Cromwell’s Protectorate it was called the Upper Bench.

The Queen’s Bench Division of the High Court is
today one of three divisions of the High Court. The
others are the Chancery Division and the Family Divi-
sion. Its jurisdiction and composition are governed by
the Supreme Court Act, 1981, § 4(4), 61(1).

Court of last resort. Court which handles the final
appeal on a matter; eg., the US. Supreme Court for
federal cases.
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Court of law. In a wide sense, any duly constituted
tribunal administering the laws of the state or nation;
in a narrower sense, a court proceeding according to the
course of the common law and governed by its rules and
principles, as contrasted with a “court of equity (g.v.).”

Court of Magistrates and Freeholders. The name of a
court formerly established in South Carolina for the
trial of slaves and free persons of color for criminal
offenses.

Court of Marshalsea /kort av marsholsiy/. In English
law, the court or seat of the marshal. A court originally
held before the steward and marshal of the king’s house,
instituted to administer justice between the king’s do-
mestic servants. It had jurisdiction of all trespasses
committed within the verge of the king’s court, where
one of the parties was of the royal household; and of all
debts and contracts, when both parties were of that
establishment. It was abolished by 12 & 13, Vict, c.
101, § 13 (1849).

Court of Military Appeals. This court was established
by Congress in 1950 (10 U.S.C.A. § 867). It is the
primary civilian appellate tribunal responsible for re-
viewing court-martial convictions of all the services. It
is exclusively an appellate criminal court. The court,
consisting of three civilian judges appointed by the pres-
ident, is called upon to exercise jurisdiction as to ques-
tions of law in all cases extending to death; questions
certified to the court by the Judge Advocates General of
the armed services, and by the general counsel of the
Department of Transportation, acting for the Coast
Guard; petitions by accused who have received a sen-
tence of a year or more confinement, and/or a punitive
discharge. Decisions of this court are subject to review
by the Supreme Court by a writ of certiorari. The
Supreme Court may not review by a writ of certiorari,
however, any action of this court in refusing to grant a
petition for review. 10 U.S.C.A. § 867(3)(h)(i). See also
Courts of Military Review.

Court of Nisi Prius /kort av naysay prayss/. Though
this term is frequently used as a general designation of
any court exercising general, original jurisdiction in
civil cases (being used interchangeably with “trial-
court”), it belonged as a legal title only to a court which
formerly existed in the city and county of Philadelphia,
and which was presided over by one of the judges of the
supreme court of Pennsylvania. This court was abol-
ished by the constitution of 1874. See Assize; Courts of
Assize and Nisi Prius; Nisi prius.

Court of Ordinary. In Georgia such courts formerly
had exclusive and general jurisdiction over probate of
wills; granting letters testamentary, or of administra-
tion, and revocation of same; management, disposition
and distribution of estate of decedents, idiots, lunatics
and insane persons and of all such other matters and
things as appertain or relate to same; appointment and
removal of guardians of minors and persons of unsound
mind and all controversies as to right of guardianship;
receiving and hearing applications for homestead and
exemption and granting same; and concurrently with
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judge of the county court, jurisdiction in binding out of
orphans and apprentices, and all controversies between
master and apprentice. The Probate Court now has
jurisdiction over such matter.

Court of Orphans /kort ov 6rfonz/. In Maryland and
Pennsylvania, a court, elsewhere known as a “Probate”
or “Surrogates” court, with general jurisdiction over
matters of probate and administration of estates, or-
phans, wards, and guardians.

Court of Oyer and Terminer /kort ov O6ysr 3nd
tdrmonor/. In England, formerly, a court for the trial of
cases of treason and felony. The commissioners of as-
sise and nist prius were judges selected by the king and
appointed and authorized under the great seal, includ-
ing usually two of the judges at Westminster, and sent
out twice a year into most of the counties of England, for
the trial (with a jury of the county) of causes then
depending at Westminster, both civil and criminal.
They sat by virtue of several commissions, each of
which, in reality, constituted them a separate and dis-
tinct court. The commission of oyer and terminer gave
them authority for the trial of treasons and felonies;
that of general gaol delivery empowers them to try every
prisoner then in gaol for whatever offense, so that,
altogether, they possessed full criminal jurisdiction.
The assize courts have since been abolished and replaced
by the Crown Court.

In American law, this name was generally used (some-
times, with additions) as the title, or part of the title, of
a state court of criminal jurisdiction, or of the criminal
branch of a court of general jurisdiction, being common-
ly applied to such courts as may try felonies, or the
higher grades of crime. Such courts existed in Dela-
ware and Pennsylvania. They were abolished in New
York and New Jersey in 1895.

Court of Oyer and Terminer and General Gaol (or
Jail) Delivery /kort ov 0yor and tdrmonor &nd jénorsl
jéyl doliveriy/. In American law, formerly, a court of
criminal jurisdiction in the state of Pennsylvania. It
was held at the same time with the court of quarter
sessions, as a general rule, and by the same judges.
Pa.Const. art. 5, § 1.

In English law, formerly a tribunal for the examina-
tion and trial of criminals. Such jurisdiction is now in
the Crown Court.

Court of Palace at Westminster. In England, this
court had jurisdiction of personal actions arising within
twelve miles of the palace at Whitehall. Abolished by
12 & 13, Vict.,, c¢. 101. See Court of the Steward and
Marshal.

Court of Passage. In England, an inferior court, pos-
sessing a very ancient jurisdiction over causes of action
arising within the borough of Liverpool. It appears to
have been also called the “Borough Court of Liverpool.”
It had the same jurisdiction in admiralty matters as the
Lancashire county court. Such court was abolished by
the Courts Act of 1971.
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Court of Peculiars /kort ov pokyawlysrz/. A spiritual
court in England, being a branch of, and annexed to, the
Court of Arches. It has a jurisdiction over all those
parishes dispersed through the province of Canterbury,
in the midst of other dioceses, which are exempt from
the ordinary’s jurisdiction, and subject to the metropoli-
tan only. All ecclesiastical causes arising within these
peculiar or exempt jurisdictions are originally cogniza-
ble by this court, from which an appeal lies to the Court
of Arches. Most of such courts have been abolished by
legislation. See also Arches Court.

Court of Piepoudre /kort ov paypowdar/. (Also spelled
Pipowder, Pie Powder, Py-Powder, Piedpoudre, etc.)
The lowest (and most expeditious) of the courts of justice
known to the older law of England. It is supposed to
have been so called from the dusty feet of the suitors. It
was a court of record incident to every fair and market,
was held by the steward, and had jurisdiction to admin-
ister justice for all commercial injuries and minor of-
fenses done in that same fair or market (not a preceding
one). An appeal lay to the courts at Westminster. This
court long ago fell into disuse. 3 BlL.Comm. 32.

Court of Pleas. In England, a court of the county
palatine of Durham, having a local common-law jurisdic-
tion. It was abolished by the judicature act, which
transferred its jurisdiction to the high court. 3 Bl
Comm. 79.

Court of Policies of Assurance. In England, a court
established by statute 43 Eliz., c. 12 (1601), to determine
in a summary way all causes between merchants, con-
cerning policies of insurance. The court was formally
abolished by Stat. 26 & 27, Vict, c. 125 (1863). 3
Bl.Comm. 74.

Court of Private Land Claims. A federal court created
by act of Congress in 1891 (26 Stat. 854), to hear and
determine claims by private parties to lands within the
public domain, where such claims originated under
Spanish or Mexican grants, and had not already been
confirmed by Congress or otherwise adjudicated. The
existence and authority of this court were to cease and
determine at the end of the year 1895.

Court of Probate. A court existing in many states
having jurisdiction over the probate of wills, the grant of
administration, and the supervision of the management
and settlement of the estates of decedents, including the
collection of assets, the allowance of claims, and the
distribution of the estate. In some states the probate
courts also have jurisdiction over divorce, custody, adop-
tion and change of name matters and of the estates of
minors, including the appointment of guardians and the
settlement of their accounts, and of the estates of luna-
tics, habitual drunkards, and spendthrifts. And in some
states these courts possess a limited jurisdiction in civil
and criminal cases. They are also called in some juris-
dictions “Orphans’ courts” (e.g. Maryland, Pennsylvania)
and “Surrogate’s courts” (e.g. N.Y.).

In England, the name of a court established in 1857,
under the probate act of that year (20 & 21 Vict., c. 77),
to be held in London, to which court was transferred the
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testamentary jurisdiction of the ecclesiastical courts.
The probate court was merged in the Supreme Court of
Judicature in 1873, and its jurisdiction is now split
between the Chancery and Family divisions.

Court of Protection. Court established in England to
administer the property of mentally disabled persons, as
defined in the Mental Health Act, 1983.

Court of Pypowder, Py-Powder, or Py-Powders /kort
av paypawdor(z)/. See Court of Piepoudre.

Court of Quarter Sessions of the Peace. Formerly, a
court of criminal jurisdiction in the state of Pennsylva-
nia, having power to try misdemeanors, and exercising
certain functions of an administrative nature.

Court of Queen’s Bench. See Court of King’s Bench.
Court of Record. See Court, supra.

Court of Regard. One of the forest courts, in England,
held every third year, for the lawing or expeditation of
dogs, to prevent them from running after deer. It has
long since been obsolete. 3 BlL.Comm. 71, 72.

Court of Sessions. Courts of criminal jurisdiction exist-
ing in only a few states.

Court of Shepway. In old English law, a court held
before the lord warden of the Cinque Ports. A writ of
error lay from the mayor and jurats of each port to the
lord warden in this court, and thence to the queen’s
bench. The civil jurisdiction of the Cinque Ports was
abolished by 18 & 19 Vict., c. 48.

Court of Special Sessions. A generic term, applicable
to those courts which have no stated terms and are not
continuous, but which are organized only for the trial of
each particular case and become functus officio when
judgment is rendered therein.

Court of Stannaries /kort ov st&noriyz/. In English
law, a court established in Devonshire and Cornwall, for
the administration of justice among the miners and
tinners, that they might not be drawn away from their
business to attend suits in distant courts. The stannary
court was a court of record, with a special jurisdiction.
By the Stannaries Court (Abolition) Act of 1896 their
jurisdiction was transferred to country courts.

Court of Star Chamber. This was an English court of
very ancient origin, but new-modeled by St. 3 Hen. VII,
c. 1, and 21 Hen. VIII, c. 20, consisting of divers lords,
spiritual and temporal, being privy councillors, together
with two judges of the courts of common law, without
the intervention of any jury. The jurisdiction extended
legally over riots, perjury, misbehavior of sheriffs, and
other misdemeanors contrary to the laws of the land;
yet it was afterwards stretched to the asserting of all
proclamations and orders of state, to the vindicating of
illegal commissions and grants of monopolies; holding
for honorable that which it pleased, and for just that
which it profited, and becoming both a court of law to
determine civil rights and a court of revenue to enrich
the treasury. It was finally abolished by Car. I, c. 10, to
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the general satisfaction of the Habeas Corpus Act of
1640.

Court of Survey. A court for the hearing of appeals by
owners or masters of ships, from orders for the detention
of unsafe ships, made by the English board of trade,
under the Merchant Shipping Act, 1876, § 6.

Court of Sweinmote /kort ov swéynmowt/. (Spelled,
also, Swainmote, Swain-gemote.) Saxon, swang, an at-
tendant, a freeholder, and mote or gemote, a meeting.
In England, one of the old forest courts, held before the
verderers, as judges, by the steward, thrice in every
year, the sweins or freeholders within the forest compos-
ing the jury. This court had jurisdiction to inquire into
grievances and oppressions committed by the officers of
the forest, and also to receive and try presentments
certified from the court of attachments, certifying the
cause, in turn, under the seals of the jury, in case of
conviction, to the court of justice seat for the rendition
of judgment.

Court of the Chief Justice in Eyre. In England, the
highest of the courts of the forest, held every three
years, by the chief justice, to inquire of purprestures or
encroachments, assarts, or cultivation of forest land,
claims to franchises, parks, warrens, and vineyards in
the forest, as well as claims of the hundred, claims to
the goods of felons found in the forest, and any other
civil questions that might arise within the forest limits.
But it had no criminal jurisdiction, except of offenses
against the forest laws. It was called also the court of
justice seat. After the Restoration, the forest laws fell
into disuse. The office was abolished in 1817.

Court of the Clerk of the Market. An English court of
inferior jurisdiction formerly held in every fair or mar-
ket for the punishment of misdemeanors committed
therein. The jurisdiction over weights and measures
formerly exercised was taken away by Stat. 526 Will. IV,
c. 63.

Court of the Coroner. In England, formerly a court of
record to inquire, when any one died in prison, or came
to a violent or sudden death, by what manner he came
to his end. 4 Bl.Comm. 274. Such functions are now
performed by the coroner or by a coroner’s inquest. See
Coroner.

Court of the Counties Palatine. In English law, a
species of private court which formerly appertained to
the counties palatine of Lancaster and Durham.

Court of the Duchy of Lancaster. In England, a court
of special jurisdiction, held before the chancellor of the
duchy or his deputy, concerning all matters of equity
relating to lands holden of the king in right of the duchy
of Lancaster. 3 BlL.Comm. 78. Though not formerly
abolished, such court has not sat since 1835.

Court of the Earl Marshal. In the reign of William the
Conqueror the marshal was next in rank to the con-
stable, in command of the army. When the constable’s
office ceased, his duties devolved upon the ear]l marshal.
The military Court of the Constable came to be known
as the Marshal’s Court, or, in its modern form, Court-
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Martial. Aside from its criminal jurisdiction, it had
much to do with questions relating to fiefs and military
tenures, though not to property rights involved therein.
See Constable; Court of Chivalry; Court-Martial.

Court of the Lord High Admiral. In the earlier part of
the 14th century, the Admiral possessed a disciplinary
jurisdiction over his fleet. After 1340 it is reasonable to
suppose that the Admiral could hold an independent
court and administer justice in piracy and other mari-
time cases. There were at first several admirals and
several courts. From the early 15th century there was
one Lord High Admiral and one Court of Admiralty.

Court of the Lord High Steward. In English law, a
court formerly instituted for the trial, during the recess
of parliament, of peers indicted for treason or felony, or
for misprision of either. This court was not a perma-
nent body, but was created when occasion required and
for the time being, only; and the lord high steward, so
constituted, with such of the temporal lords as may take
the proper oath, and act, constituted the court. Privi-
lege of peerage was abolished by Sec. 30 of the Criminal
Justice Act of 1948.

Court of the Lord High Steward of the Universities.
In English law, a court constituted for the trial of
scholars or privileged persons connected with the univ-
ersity at Oxford or Cambridge who were indicted for
treason, felony, or mayhem. 3 Bl.Comm. 83.

Court of the Official Principal. This court, the Court
of the “Official Principal” of the Archbishop of Canter-
bury, is more commonly called the Arches Court, or
Court of the Arches. See Arches Court.

Court of the Steward and Marshal. A high court,
formerly held in England by the steward and marshal of
the king’s household, having jurisdiction of all actions
against the king’s peace within the bounds of the house-
hold for twelve miles, which circuit was called the
“verge.” It had also jurisdiction of actions of debt and
covenant, where both the parties were of the household.
This court was created by Charles I, and abolished in
1849. It was held in the borough of Southwark, and was
called also the “palace court,” having jurisdiction of all
personal actions arising within twelve miles of the royal
palace of Whitehall, exclusive of London.

Court of the Steward of the King’s Household. In
English law, a court which had jurisdiction of all cases
of treason, misprision of treason, murder, manslaughter,
bloodshed, and other malicious strikings whereby blood
is shed, occurring in or within the limits of any of the
palaces or houses of the king, or any other house where
the royal person is abiding. It was created by statute 33
Hen. VIII, c. 12, but repealed by the Statute Law Revi-
sion Act of 1948. 4 Bl.Comm. 276, 277.

Court of Veterans Appeals. The U.S. Court of Veter-
ans Appeals is an Article I court created in 1988 to
review decisions of the Board of Veterans’ Appeals.
Appeals from this Court are to the U.S. Court of Appeals
for the Federal Circuit. 38 U.S.C.A. § 4051 et seq.

COURTS OF APPEALS, U. S.

Court of Wards and Liveries. A court of record, estab-
lished in England in the reign of Henry VIII. For the
survey and management of the valuable fruits of tenure,
a court of record was created by St. 32 Hen. VII], c. 46,
called the “Court of the King’s Wards.” To this was
annexed, by St. 33 Hen. VIII, c. 22, the “Court of
Liveries;” so that it then became the “Court of Wards
and Liveries.” This court was not only for the manage-
ment of “wards,” properly so called, but also of idiots
and natural fools in the king’s custody, and for licenses
to be granted to the king’s widows to marry, and fines to
be made for marrying without his license. It was abol-
ished by St. 12 Car. II, c. 24.

Court packing plan. An attempt by President F. D.
Roosevelt in 1937 to replace those justices of the U.S.
Supreme Court who did not subscribe to his social phi-
losophy with men whose views were consonant with his.

Court record. See Record.

Court reporter. A person who transcribes by short-
hand, stenographically takes down, or electronically
records testimony during court proceedings, or at trial
related proceedings such as depositions. If an appeal is
to be taken wherein an official record is required, the
reporter prepares an official transcript from his or her
record. A reporter may also constitute the person re-
sponsible for publication of the opinions of the court;
sometimes called “Reporter of Decisions”.

Court rolls. In England, the rolls of a manor, contain-
ing all acts relating thereto. While belonging to the
lord of the manor, they are not in the nature of public
books for the benefit of the tenant. Under the law of
Property Act of 1922 copyholds became freeholds and
manorial rights were extinguished subject to the provi-
sions therein contained.

Court room. That portion of a courthouse in which the
actual proceedings (i.e. trial, motions, etc.) take place.
Compare Chamber.

Court rule. Regulations with the force of law governing
practice and procedure in the various courts. They may
cover all procedures in a trial court system (e.g. Federal
Rules of Civil and Criminal Procedure), or govern only
procedures before a specific court (e.g. U.S. Supreme
Court Rules), or only certain aspects of procedure (e.g.
Federal Rules of Evidence), or they may be so called
housekeeping rules which govern internal court practic-
es and procedures. Most states have adopted in whole,
or substantially, rules patterned on the Federal Rules of
Civil Procedure to govern civil cases. Also, a growing
number of states have adopted Rules of Criminal Proce-
dure and Rules of Appellate Procedure modeled after
the Federal Rules of Criminal and Appellate Procedure.
In addition, a number of states have adopted Rules of
Evidence patterned on the Federal Rules of Evidence.

See Court-Martial.
Courts of Appeals, U. S. Intermediate appellate courts
created by Congress in 1891 and known until 1948 as

United States Circuit Courts of Appeals, sitting in elev-
en numbered circuits, the District of Columbia, and the

Courts martial.
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Court of Appeals for the Federal Circuit. Normally
cases are heard by divisions of three judges sitting
together, but on certain matters all the judges of a
circuit may hear a case. Courts of Appeals have appel-
late jurisdiction over most cases decided by United
States District Courts and review and enforce orders of
many federal administrative bodies. The decisions of
the courts of appeals are final except as they are subject
to discretionary review on appeal by the Supreme Court.
28 U.S.C.A. §§ 41, 43, 1291. See also Temporary Emer-
gency Court of Appeals.

Court of Appeals for the Federal Circuit. Federal court,
established in 1982, with appellate jurisdiction over ac-
tions arising under the laws relating to patents, plant
variety protection, copyrights, trademarks, contract and
property claims against the United States, appeals from
the United States Claims Court, Patent and Trademark
Office, the United States Court of International Trade,
the Merit Systems Protection Board, the Court of Veter-
ans Appeals, as well as appeals under the Plant Variety
Protection Act, the Contract Disputes Act, decisions by
the United States International Trade Commission re-
lating to unfair import practices, and decisions by the
Secretary of Commerce relating to import tariffs. 28
US.C.A. § 1295.

Courts of Assize and Nisi Prius /korts ov ssdyz &nd
naysay prayss/. Courts in England composed of two or
more commissioners, called “judges of assize” (or of
“assize and nisi prius”), who were twice in every year
sent by the king’s special commission, on circuits all
round the kingdom, to try, by a jury of the respective
counties, the truth of such matters of fact as were there
under dispute in the courts of Westminster Hall. With
the establishment of the Crown Court (1971), these
courts were abolished.

Courts of Military Review. These intermediate appel-
late criminal courts, formerly constituted as Boards of
Review, were established by the Military Justice Act of
1968 (10 U.S.C.A. § 866) to review court-martial convic-
tions of their respective services. These courts are oper-
ated by the Army, Air Force, Navy/Marine Corps and
the Coast Guard. Each court has one or more panels
and each panel is composed of at least three appellate
military judges. The court may sit in panels or en banc.
The courts possess independent fact-finding powers and
may weigh evidence, judge witness credibility, and deter-
mine controverted questions of fact, giving due defer-
ence to the findings of the trial court. The court re-
views cases in which the punishment imposed extends to
death, dismissal or punitive discharge, or confinement
for one year or more, except when the service member
voluntarily waives the right to appeal. The court also
possesses extraordinary writs power. Its opinions are
subject to review by the United States Court of Military
Appeals. See Court of Military Appeals.

Courts of record. Those courts whose proceedings are
permanently recorded, and which have the power to fine
or imprison for contempt.
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Courts of Request. Inferior courts, in England, having
local jurisdiction in claims for small debts, established in
various parts of the kingdom by special acts of par-
liament. They were superseded in 1846 by the county
courts.

Courts of the Forest. Courts held for the enforcement
of the forest laws. See Forest courts.

Courts of the Franchises. Jurisdictions in the early
Norman period which rested upon royal grants—often
assumed. Edward I, in 1274, sent out commissioners to
enquire by what warrant different landowners were
exercising their jura regalia. There were many varie-
ties of lesser franchises. Some of these franchises were
recognized as existing by the County Courts Acts, 1846-
1888.

Courts of the United States. “Court of the United
States” includes the Supreme Court of the United
States, courts of appeals, district courts, Court of Inter-
national Trade, and any court created by Act of Con-
gress the judges of which are entitled to hold office
during good behavior. 28 U.S.C.A. § 451. Also, the
senate sitting as a court of impeachment.

Courts of Westminster Hall. The superior courts, both
of law and equity, were for centuries fixed at Westmin-
ster, an ancient palace of the monarchs of England.
Formerly, all the superior courts were held before the
king’s capital justiciary of England, in the aula regis, or
such of his palaces wherein his royal person resided, and
removed with his household from one end of the king-
dom to another. This was found to occasion great
inconvenience to the suitors to remedy which it was
made an article of the great charter of liberties, both of
King John and King Henry III, that “common pleas
should no longer follow the king’s court, but be held in
some certain place,” in consequence of which they have
ever since been held (a few necessary removals in times
of the plague excepted) in the palace of Westminster
only.

Court system. The network of courts in a particular
jurisdiction; eg. trial, appellate, juvenile, land, etc,
courts.

Courtyard. A corrupted form of “curtilage”, signifying
a space of land about a dwelling house, which not only
might be inclosed, but within which appurtenant build-
ings and structures might be erected.

Cousin /k3zaon/. Kindred in the fourth degree, being the
issue (male or female) of the brother or sister of one’s
father or mother.

Those who descend from the brother or sister of the
father of the person spoken of are called ‘“paternal
cousins”, “maternal cousins” are those who are descend-
ed from the brothers or sisters of the mother. Cousins-

german are first cousins.

First cousins. Cousins-german; the children of one’s

uncle or aunt.

Quarter cousin. Properly, a cousin in the fourth degree;
but the term has come to express any remote degree of
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relationship, and even to bear an ironical signification
in which it denotes a very trifling degree of intimacy
and regard. Often corrupted into “‘cater” cousin.

Second cousins. Persons who are related to each other
by descending from the same great-grandfather or great-
grandmother. The children of one’s first cousins are his
second cousins. These are sometimes called “first cous-
ins once removed.”

Cousinage. See Cosenage.

Coustom. (Fr. Coutum.) Custom; duty; toll; tribute.
See Custom and usage.

Coustoumier /kuwt(y)um(i)yéy/. (Otherwise spelled
"“Coustumier” or “Coutumier.”) In old French law, a
collection of customs, unwritten laws, and forms of pro-
cedure. Two such volumes are of especial importance in
juridical history, viz., the Grand Coustumier de Norman-
die, and the Coutumier de France or Grand Coutumier.

Couthutlaugh /kiwéstlo/. A person who willingly and
knowingly received an outlaw, and cherished or con-
cealed him; for which offense he underwent the same
punishment as the outlaw himself.

Couverture /kuwvertyir/. In French law, the deposit
(“margin”) made by the client in the hands of the
broker, either of a sum of money or of securities, in
order to guaranty the broker for the payment of the
securities which he purchases for the client.

Covenable /k3vanobal/konsbal/. A French word signify-
ing convenient or suitable; as convenably endowed. An-
ciently written “convenable.”

Covenant /k3vonont/. An agreement, convention, or
promise of two or more parties, by deed in writing,
signed, and delivered, by which either of the parties
pledges himself to the other that something is either
done, or shall be done, or shall not be done, or stipulates
for the truth of certain facts. At common law, such
agreements were required to be under seal. The term is
currently used primarily with respect to promises in
conveyances or other instruments relating to real estate.

In its broadest usage, means any agreement or con-
tract.

The name of a common-law form of action ex contrac-
tu, which lies for the recovery of damages for breach of a
covenant, or contract under seal.

General Classification

Covenants may be classified according to several dis-
tinct principles of division:

Absolute or conditional. An absolute covenant is one
which is not qualified or limited by any condition.

Affirmative or negative. The former are those in which
the party binds himself to the existence of a present
state of facts as represented or to the future perform-
ance of some act; while the latter are those in which the
covenantor obliges himself not to do or perform some
act.
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An “affirmative covenant” is an agreement whereby
the covenantor undertakes that something shall be
done. City of New York v. Turnpike Development
Corp., 36 Misc.2d 704, 233 N.Y.S.2d 887, 891, 892.

Declaratory or obligatory. The former are those which
serve to limit or direct uses; while the latter are those
which are binding on the party himself.

Dependent, concurrent, and independent. Covenants are
either dependent, concurrent, or mutual and indepen-
dent. The first depends on the prior performance of
some act or condition, and, until the condition is per-
formed, the other party is not liable to an action on his
covenant. In the second, mutual acts are to be per-
formed at the same time; and if one party is ready, and
offers to perform his part, and the other neglects or
refuses to perform his, he who is ready and offers has
fulfilled his engagement, and may maintain an action
for the default of the other, though it is not certain that
either is obliged to do the first act. The third sort is
where either party may recover damages from the other
for the injuries he may have received by a breach of the
covenants in his favor; and it is no excuse for the
defendant to allege a breach of the covenants on the
part of the plaintiff. Mutual and independent cove-
nants are such as do not go to the whole consideration
on both sides, but only to a part, and where separate
actions lie for breaches on either side to recover dam-
ages for the injury sustained by breach.

Covenants are dependent where performance by one
party is conditioned on and subject to performance by
the other, and in such case the party who seeks perform-
ance must show performance or a tender or readiness to
perform on his part; but covenants are independent
when actual performance of one is not dependent on
another, and where, in consequence, the remedy of both
sides is by action.

Disjunctive covenants. Those which are for the perform-
ance of one or more of several things at the election of
the covenantor or covenantee, as the case may be.

Executed or executory. The former being such as relate
to an act already performed; while the latter are those
whose performance is to be future.

Express or implied. The former being those which are
created by the express words of the parties to the deed
declaratory of their intention, while implied covenants
are those which are inferred by the law from certain
words in a deed which imply (though they do not ex-
press) them. An implied covenant is one which may
reasonably be inferred from whole agreement and cir-
cumstances attending its execution. Anderson v. Britt,
Ky., 375 S.W.2d 258, 260. Express covenants are also
called covenants “in deed,” as distinguished from cove-
nants “in law.”

General or specific. The former relate to land generally
and place the covenantee in the position of a specialty
creditor only; the latter relate to particular lands and
give the covenantee a lien thereon.
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Inherent and collateral. The former being such as im-
mediately affect the particular property, while the latter
affect some property collateral thereto or some matter
collateral to the grant or lease. A covenant inherent is
one which is conversant about the land, and knit to the
estate in the land; as, that the thing demised shall be
quietly enjoyed, shall be kept in repair, or shall not be
aliened. A covenant collateral is one which is conver-
sant about some collateral thing that doth nothing at
all, or not so immediately, concern the thing granted; as
to pay a sum of money in gross, etc.

Joint or several. The former bind both or all the cove-
nantors together; the latter bind each of them separate-
ly. A covenant may be both joint and several at the
same time, as regards the covenantors; but, as regards
the covenantees, they cannot be joint and several for one
and the same cause, but must be either joint or several
only. Covenants are usually joint or several according
as the interests of the covenantees are such; but the
words of the covenant, where they are unambiguous,
will decide, although, where they are ambiguous the
nature of the interests as being joint or several is left to
decide.

Principal and auxiliary. The former being those which
relate directly to the principal matter of the contract
entered into between the parties; while auxiliary cove-
nants are those which do not relate directly to the
principal matter of contract between the parties, but to
something connected with it.

Real. A real covenant is one which binds the heirs of
the covenantor and passes to assignees or purchasers; a
covenant the obligation of which is so connected with
the realty that he who has the latter is either entitled to
the benefit of it or is liable to perform it; a covenant
which has for its object something annexed to, or inher-
ent in, or connected with, land or other real property,
and runs with the land, so that the grantee of the land
is invested with it and may sue upon it for a breach
happening in his time.

Transitive or intransitive. The former being those per-
sonal covenants the duty of performing which passes
over to the representatives of the covenantor; while the
latter are those the duty of performing which is limited
to the covenantor himself, and does not pass over to his
representative.

Other Compound and Descriptive Terms

Continuing covenant. One which indicates or necessar-
ily implies the doing of stipulated acts successively or as
often as the occasion may require; as, a covenant to pay
rent by installments, to keep the premises in repair or
insured, to cultivate land, etc.

Full covenants. As this term is commonly used, it
includes: covenants for seisin, for right to convey,
against incumbrances, for quiet enjoyment, sometimes
for further assurance, and almost always of warranty,
this last often taking the place of the covenant for quiet
enjoyment, and indeed in many states being the only
covenant in practical use.
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See that title.

Separate covenant. A several covenant; one which
binds the several covenantors each for himself, but not
jointly.

Restrictive covenant.

Usual covenants. An agreement on the part of a seller
of real property to give the usual covenants binds him to
insert in the grant covenants of “‘seisin,” “‘quiet enjoy-
ment,” “further assurance,” “general warranty,” “right
to convey,” and “against incumbrances.” Collectively
they are called covenants for title to distinguish them
from restrictive covenants. See Covenants for title, be-
low.

Specific Covenants

Covenants against incumbrances. A covenant that there
are no incumbrances on the land conveyed. A stipula-
tion against all rights to or interests in the land which
may subsist in third persons to the diminution of the
value of the estate granted.

Covenant appurtenant. A covenant which is connected
with land of the grantor, and not in gross. A covenant
running with the land and binding heirs, executors and
assigns of the immediate parties.

Covenant for further assurance. An undertaking, in the
form of a covenant, on the part of the vendor of real
estate to do such further acts for the purpose of perfect-
ing the purchaser’s title as the latter may reasonably
require. This covenant is deemed of great importance,
since it relates both to the vendor’s title of and to the
instrument of conveyance to the vendee, and operates as
well to secure the performance of all acts necessary for
supplying any defect in the former as to remove all
objections to the sufficiency and security of the latter.

Covenant for possession. A covenant by which the
grantee or lessee is granted possession.

Covenant for quiet enjoyment. An assurance against the
consequences of a defective title, and of any disturbances
thereupon. A promise by the landlord or grantor that
the tenant or grantee will not be evicted or disturbed by
the grantor or a person having a lien or superior title.

Covenants for title. Covenants usually inserted in a
conveyance of land, on the part of the grantor, and
binding him for the completeness, security, and continu-
ance of the title transferred to the grantee. They com-
prise covenants for seisin, for right to convey, against
incumbrances, or quiet enjoyment, sometimes for fur-
ther assurance, and almost always of warranty.

Covenant in gross. Such as do not run with the land.

Covenant not to compete. An agreement, generally part
of a contract of employment or a contract to sell a
business, in which the covenantor agrees for a specific
period of time and within a particular area to refrain
from competition with the covenantee. Such covenant
restrictions must be reasonable in scope and duration or
backed by adequate consideration.

Covenant not to sue. A covenant by one who has a right
of action at the time of making it against another
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person, by which he agrees not to sue to enforce such
right of action. Such covenant does not extinguish a
cause of action and does not release other joint tort-fea-
sors even if it does not specifically reserve rights against
them. Van Cleave v. Gamboni Const. Co., 665 P.2d 250,
252, 99 Nev. 544.

Covenant of non-claim. A covenant formerly sometimes
employed, particularly in the New England states, and
in deeds of extinguishment of ground rents in Pennsyl-
vania, that neither the vendor, nor his heirs, nor any
other person, etc., shall claim any title in the premises
conveyed.

Covenant of right to convey. An assurance by the cove-
nantor that the grantor has sufficient capacity and title
to convey the estate which he by his deed undertakes to
convey.

Covenant of seisin. An assurance to the purchaser that
the grantor has the very estate in quantity and quality
which he purports to convey.

Covenant of warranty. An assurance by the grantor of
an estate that the grantee shall enjoy the same without
interruption by virtue of paramount title.

Covenant running with land. A covenant which goes
with the land, as being annexed to the estate, and which
cannot be separated from the land, and transferred
without it. A covenant is said to run with the land,
when not only the original parties or their representa-
tives, but each successive owner of the land, will be
entitled to its benefit, or be liable (as the case may be) to
its obligation. Or, in other words, it is so called when
either the liability to perform it or the right to take
advantage of it passes to the assignee of the land. One
which touches and concerns the land itself, so that its
benefit or obligation passes with the ownership. Local
Federal Savings & Loan Ass’n of Oklahoma City v.
Eckroat, 186 Okl. 660, 100 P.2d 261, 262. Essentials of
such a covenant are that the grantor and grantee must
have intended that the covenant run with the land, the
covenant must affect or concern the land with which it
runs, and there must be privity of estate between party
claiming the benefit and the party who rests under the
burden. Greenspan v. Rehberg, 56 Mich.App. 310, 224
N.wW.2d 67, 73.

Covenant running with title. A covenant which goes
with the title. Stipulation in a lease granting to lessee
the option of renewing it for another specified period is
such a covenant. See also Covenants for title, above.

Covenant to convey. A covenant by which the covenan-
tor agrees to convey to the covenantee a certain estate,
under certain circumstances.

Covenant to renew. An executory contract, giving lessee
the right to renew on compliance with the terms speci-
fied in the renewal clause, if any, or, if none, on giving
notice, prior to termination of the lease, of his desire to
renew, whereupon the contract becomes executed as to
him.

Covenant to stand seised. A conveyance adapted to the
case where a person seised of land in possession, rever-
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sion, or vested remainder, proposes to convey it to his
wife, child, or kinsman. In its terms it consists of a
covenant by him, in consideration of his natural love
and affection, to stand seised of the land to the use of
the intended transferee. Before the statute of uses this
would merely have raised a use in favor of the covenan-
tee; but by that act this use is converted into the legal
estate, and the covenant therefore operates as a convey-
ance of the land to the covenantee. It is now almost
obsolete.

Covenantee /k3ivanantiy/.
nant is made.

The party to whom a cove-

Covenantor /kjvonantor/. The party who makes a cove-
nant.

Covent. A contraction, in the old books, of the word
“convent.”

Coventry Act. The name given to the statute 22 & 23
Car. II, c. 1, which provided for the punishment of
assaults with intent to maim or disfigure a person. It
was so named from its being occasioned by an assault on
Sir John Coventry in the street as was supposed, for
some obnoxious words uttered by him in parliament. 4
Bl.Comm. 207.

Cover. To protect by means of insurance; sometimes
orally pending issuance of policy. See also Binder; Cov-
er note.

The right of a buyer, after breach by a seller, to
purchase goods in open market in substitution for those
due from the seller if such purchase is made in good
faith and without unreasonable delay. The buyer may
then recover as damages the difference between the cost
of cover and the contract price plus any incidental and
consequential damages but less expenses saved in conse-
quence of the seller’s breach. U.C.C. § 2-712Q1), (2).

Coverage. In insurance, amount and extent of risk
contractually covered by insurer. The assumption of
risk of occurrence of the event insured against before its
occurrence. Continental Ins. Co. v. Paccar, Inc., 26
Wash.App. 850, 614 P.2d 675, 684.

Automatic coverage. In insurance, coverage of addition-
al property or for other perils by an existing contract
without specific request by the insured.

Cover-all clause. A provision in a document which
purportedly embraces all eventualities of which the par-
ties are aware as possibilities.

Cover into. The phrase “covered into the treasury,” as
used in acts of Congress and the practice of the United
States Treasury Department, means that money has
actually been paid into the treasury in the regular
manner, as distinguished from merely depositing it with
the treasurer. U. S. v. Johnston, 124 U.S. 236, 8 S.Ct.
446, 31 L.Ed. 389.

Cover note. Written statement by insurance agent that
coverage is in effect. Distinguished from binder which
is prepared by company. See Binder.

Covert /kivort/. Covered, protected, sheltered. A cov-
ert act is a concealed, not apparent act.
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Covert baron, or covert de baron /kivart (do) b&ran/.
Under the protection of a husband; married. La feme
que est covert de baron, the woman which is covert of a
husband.

Coverture /kivorchor/. The condition or state of a
married woman. Sometimes used elliptically to describe
the legal disability which formerly existed at common
law from a state of coverture whereby the wife could not
own property free from the husband’s claim or control.
Such restrictions were removed by state Married Wom-
an’s Property Acts.

Cover-up. To conceal. As a crime, the act of concealing
or hiding something wrong or criminal. See also Harbor;
Misprision of felony.

Covin /k3von/. A secret conspiracy or agreement be-
tween two or more persons to injure or defraud another.

Covinous /k3vonss/. Deceitful; fraudulent; having the
nature of, or tainted by covin.

Cowardice. Pusillanimity; fear; misbehavior through
fear in relation to some duty to be performed.

C.P. An abbreviation for common pleas.
C.P.A. Certified Public Accountant.

C.R. An abbreviation for curia regis; also for chancery
reports.

Craft. Generally, any boat, ship or vessel.

A trade or occupation of the sort requiring skill and
training, particularly manual skill combined with a
knowledge of the principles of the art. Also the body of
persons pursuing such a calling; a guild.

Guile, artful cunning, trickiness. Not a legal term in
this sense, though often used in connection with such
terms as “fraud” and “artifice.”

Craft union. A labor union all of whose members do the
same kind of work (i.e. trade) such as plumbing or
carpentry for different employers and industries.

Cram down. In bankruptcy, colloquial expression that
describes court confirmation of a Bankruptcy Code
Chapter 11, 12 or 13 plan, notwithstanding creditor
opposition. Matter of U.S. Truck Co, Inc., Bkrtcy.Mich.,,
47 B.R. 932, 935.

Cranage. A liberty to use a crane for drawing up goods
and wares of burden from ships and vessels, at any
creek of the sea, or wharf, unto the land, and to make a
profit of doing so. It also signifies the money paid and
taken for the service.

Crank. A term vulgarly applied to a person of eccentric,
ill-regulated, and unpractical mental habits; an ill-tem-
pered person.

Crashworthiness. Doctrine which imposes liability
upon a manufacturer in a vehicular collision case for
design defects which do not cause the initial accident
but which cause additional or more severe injuries when
the driver or passenger subsequently impacts with the
defective interior or exterior of the vehicle. Sumnicht v.

366

Toyota Motor Sales, US.A. Inc, 121 Wis.2d 338, 360
N.w.2d 2, 6.

Crassus /kr&sos/. Large; gross; excessive; extreme.
Crassa ignorantia /kr&so ignor&nsh(iy)s/ gross igno-
rance.

Crassa negligentia /kr&ss néglojénsh(iy)s/. Gross ne-

glect; absence of ordinary care and diligence.

Crastino /kr&stonow/. Lat. On the morrow, the day
after. In old English law, the return-day of writs; be-
cause the first day of the term was always some saint’s
day, and writs were returnable on the day after.

Crave. To ask or demand; as to crave oyer. See Oyer.

Craven /kréyvon/. In old English law, a word of dis-
grace and obloquy, pronounced on either champion, in
the ancient trial by battle, proving recreant, i.e., yield-
ing.

Creamer. A foreign merchant, but generally taken for
one who has a stall in a fair or market.

Creamus /kriyéymos/. Lat. We create. One of the
words by which a corporation in England was formerly
created by the king. 1 Bl.Comm. 473.

Créance /kreyons/. In French law, a claim; a debt; also
belief, credit, faith.

Créancer /kriysnsar/. In French law, one who trusts or
gives credit; a creditor.

Creansor /kriysnsor/. A creditor.

Create. To bring into being; to cause to exist; to pro-
duce; as, to create a trust, to create a corporation.

Created. In copyright law, a work is “created” when it
is fixed in a copy or phonorecord, for the first time;
where a work is prepared over a period of time, the
portion of it that has been fixed at any particular time
constitutes the work as of that time, and where the work
has been prepared in different versions, each version
constitutes a separate work. Copyright Act, 17 U.S.C.A.
§ 101.

Credentials /kradénsholz/. Documentary evidence of a
person’s authority; commonly in the form of letters,
licenses or certificates which on their face indicate the
authority and capacity of the bearer.

Credibility. Worthiness of belief; that quality in a
witness which renders his evidence worthy of belief.
After the competence of a witness is allowed, the consid-
eration of his credibility arises, and not before. As to
the distinction between competency and credibility, see
Competency. See also Character; Reputation.

Credible. Worthy of belief; entitled to credit. See Com-
petency; Character; Reputation.

Credible evidence. Evidence to be worthy of credit must
not only proceed from a credible source but must, in
addition, be “credible” in itself, by which is meant that
it shall be so natural, reasonable and probable in view of
the transaction which it describes or to which it relates
as to make it easy to believe it, and credible testimony is
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that which meets the test of plausibility. Indiana Metal
Products v. N.L.LR.B.,, C.A.Ind., 442 F.2d 46, 52.

Credible person. One who is trustworthy and entitled to
be believed. In law and legal proceedings, one who is
entitled to have his oath or affidavit accepted as reli-
able, not only on account of his good reputation for
veracity, but also on account of his intelligence, knowl-
edge of the circumstances, and disinterested relation to
the matter in question. Also one who is competent to
testify. Burleson v. State, 131 Tex.Cr.R. 576, 100 S.W.2d
1019, 1020.

Credible witness. One who is competent to give testimo-
ny in court; also one who is worthy of belief. Burleson
v. State, 131 Tex.Cr.R. 576, 100 S.W.2d 1019, 1020. See
Credibility.

Credibly informed. The statement in a pleading or
affidavit, that one is “credibly informed and verily be-
lieves” such and such facts, means that, having no direct
personal knowledge of the matter in question, he has
derived his information in regard to it from authentic
sources or from the statements of persons who are not
only “credible,” in the sense of being trustworthy, but
also informed as to the particular matter or conversant
with it.

Credit. The ability of a business or person to borrow
money, or obtain goods on time, in consequence of the
favorable opinion held by the particular lender as to
solvency and past history of reliability. In re Ford,
D.C.Wash,, 14 F2d 848, 849. Confidence in buyer’s
ability to meet financial obligations at some future time.
Time allowed to the buyer of goods by the seller, in
which to make payment for them. The correlative of a
debt; that is, a debt considered from the creditor’s
standpoint, or that which is incoming or due ¢o one.
That which is due to a person, as distinguished from
debit, that which is due by him. Claim or cause of
action for specific sum of money.

Availability of funds from financial institution or
from letter of credit.

“Credit” means the right granted by a creditor to a
debtor to defer payment of debt or to incur debt and
defer its payment. Uniform Consumer Credit Code,
Section 1.301(7).

In accounting, a credit is a component of a journal
entry which increases revenues, liabilities, and equity;
and decreases assets and expenses.

In taxation, credits reduce the tax liability as comput-
ed, as opposed to deductions which reduce the taxable
income. Examples of tax credits include; credit for
child and dependent care expenses, credit for the elderly
or permanently disabled, etc.

See also Confirmed credit; Credit line; Fair Credit Re-
porting Acts; Installment credit; Investment tax credit;
Letter of credit; Notation credit; Open credit; Open-end
credit; Revocable credit; Revolving credit; Tax credit.
Compare Debit.

Bank credit. Money that bank owes or will lend individ-
ual or person.
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Bill of credit. See Bill.

Consumer credit. See Consumer credit; Consumer Credit
Code; Consumer Credit Protection Act; Consumer credit
sale; Consumer credit transaction; Credit card; Equal
Credit Opportunity Act; Fair Credit Billing Act; Fair Credit
Reporting Acts; Truth-in-lending Act.

Credit insurance. See Credit insurance.

Extortionate credit. See Extortion; Loansharking.
Line of credit.

Open credit. See Open credit; Open-end credit.

See Credit line; Line.

Secured credit. See Secured transaction.

Credit advertising. An advertisement which aids, pro-
motes or assists directly or indirectly the extension of
credit. Federal and state statutes regulate such adver-
tising.

Credit balance. In accounting, the status of an account
when the sum of the credit entries exceeds the sum of
the debit entries.

Credit bureau. Establishments which make a business
of collecting information relating to the credit, charac-
ter, responsibility and reputation of individuals and
businesses, for the purpose of furnishing the information
(i.e. credit reports) to subscribers (i.e. merchants, banks,
suppliers, etc.). Practices of credit bureaus are regulat-
ed by federal (e.g. Fair Credit Reporting Act) and often
state statutes. See also Credit rating; Credit report.

Credit card. Any card, plate, or other like credit device
existing for the purpose of obtaining money, property,
labor or services on credit. The term does not include a
note, check, draft, money order or other like negotiable
instrument. Federal (e.g. Consumer Credit Protection
Act) and often state statutes regulate the issuance and
use of credit cards.

Credit card crime. A person commits an offense if he
uses a credit card for the purpose of obtaining property
or services with knowledge that: (1) the card is stolen or
forged; or (2) the card has been revoked or cancelled; or
(3) for any other reason his use of the card is unautho-
rized. Model Penal Code, § 224.6.

Credit disclosure. See Annual percentage rate; Consum-
er Credit Protection Act; Truth-in-Lending Act.

Credited. The alternative to paid. Lynchburg Trust &
Savings Bank v. Commissioner of Internal Revenue,
C.C.A4, 68 F.2d 356, 358.

Credit foncier /kréydiy fonsyéy/. A company or corpo-
ration formed for the purpose of carrying out improve-
ments, by means of loans and advances on real estate
security.

Credit insurance. A contract whereby the insurer
promises, in consideration of a premium paid, and sub-
ject to specified conditions as to the persons to whom
credit is to be extended, to indemnify the insured, whol-
ly or in part, against loss that may result from the
death, disability, or insolvency of persons to whom he
may extend credit within the term of the insurance.
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The requirement of such, as well as the full disclosure of
the terms and cost, is regulated by federal and state
consumer protection statutes.

Credit life, accident, and health insurance. Term insur-
ance on lives of debtors, with the creditors of the insured
debtor as beneficiary. The amount payable on death of
insured debtor is an amount at least sufficient to dis-
charge debtor’s indebtedness; and in event of total per-
manent disability an amount is payable which is at least
sufficient to meet installment payments on debtor’s in-
debtedness as they mature during the period of disabili-
ty. Superior Life Ins. Co. v. U. S, D.C.S.C., 322 F.Supp.
921, 924.

See also Insurance (Credit insurance).

Credit line. In banking and commerce, that amount of
money or merchandise which a banker, merchant, or
supplier agrees to supply to a person on credit and
generally agreed to in advance. See also Line (Line of
credit).

In motion pictures, the preliminary statement which
gives the names of the players, producer, director, etc.
May also refer to similar acknowledgments of contribu-
tors or assistants in authorship of books, production of
plays, or the like.

Credit memorandum. A document used by a seller to
inform a buyer that the buyer’s account receivable is
being credited (reduced) because of errors, returns, or
allowances.

Credit mobilier /kreéydiy mowbiylyéy/. A company or
association formed for carrying on a banking business or
for the construction of public works, building or rail-
roads, operation of mines, or other such enterprises, by
means of loans or advances on the security of personal
property.

Creditor. A person to whom a debt is owing by another
person who is the “debtor.”” Rooney v. Inheritance Tax
Commission of Kansas, 143 Kan. 143, 53 P.2d 500, 501.
One who has a right to require the fulfillment of an
obligation or contract. Murphy v. Jos. Hollander, Inc.,
131 N.J.L. 165, 34 A.2d 780, 783. One to whom money
is due, and, in ordinary acceptation, has reference to
financial or business transactions. The antonym of
“debtor.” Erickson v. Grande Ronde Lumber Co., 162
Or. 556, 92 P.2d 170, 177.

The word is susceptible of latitudinous construction.
In its broad sense the word means one who has any legal
liability upon a contract, express or implied, or in tort;
in its narrow sense, the term is limited to one who holds
a demand which is certain and liquidated. In statutes
the term has various special meanings, dependent upon
context, purpose of statute, etc.

The term “creditor,” within the common-law and stat-
utes that conveyances with intent to defraud creditors
shall be void, includes every one having right to require
the performance of any legal obligation, contract, or
guaranty, or a legal right to damages growing out of
contract or tort, and includes not merely the holder of a
fixed and certain present debt, but every one having a
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right to require the performance of any legal obligation,
contract, or guaranty, or a legal right to damages grow-
ing out of contract or tort, and includes one entitled to
damages for breach of contract to convey real estate,
notwithstanding the abandonment of his action for spe-
cific performance.

Under U.C.C, term includes a general creditor, a
secured creditor, a lien creditor and any representative
of creditors, including an assignee for the benefit of
creditors, a trustee in bankruptcy, a receiver in equity
and an executor or administrator of an insolvent debt-
or’s or assignor’s estate. U.C.C. § 1-201(12).

Under Bankruptcy Code, term includes entity that has
a claim against the debtor that arose at the time of or
before the order for relief concerning the debtor. Bank-
ruptcy Code, § 101.

“Creditors” subject to Federal Truth in Lending Act
are those who regularly extend or arrange for extension
to consumers of credit for which a finance charge is
required. Garza v. Chicago Health Clubs, Inc, D.C.IIL,
347 F.Supp. 955, 963.

Classification

A creditor may be called a “simple contract creditor,”
a “specialty creditor,” a “bond creditor,” or otherwise,
according to the nature of the obligation giving rise to
the debt.

Attaching creditor. One who has caused an attachment
to be issued and levied on property of his debtor. See
Attachment.

Certificate creditor. A creditor of a municipal corpora-
tion who receives a certificate of indebtedness for the
amount of his claim, there being no funds on hand to
pay him.

Confidential creditor. A term sometimes applied to
creditors of a failing debtor who furnished him with the
means of obtaining credit to which his real circumstanc-
es did not entitle him, thus involving loss to other
creditors not in his confidence.

Creditor at large. One who has not established his debt
by the recovery of a judgment or has not otherwise
secured a lien on any of the debtor’s property.

Domestic creditor. One who resides in the same state or
country in which the debtor has his domicile or his
property.

Double creditor. See that title.

Execution creditor. One who, having recovered a judg-
ment against the debtor for his debt or claim, has also
caused an execution to be issued thereon. See Execution.

Foreign creditor. One who resides in a state or country
foreign to that where the debtor has his domicile or his
property.

General creditor. A creditor at large (supra), or one who
has no lien or security for the payment of his debt or
claim.
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Joint creditors. Persons jointly entitled to require satis-
faction of the same debt or demand.

See that title.

Junior creditor. One whose claim or demand accrued at
a date later than that of a claim or demand held by
another creditor, who is called correlatively the “senior”
creditor. Creditor whose claim ranks below other credi-
tors in rights to the debtor’s property. For example, a
creditor with an unperfected security interest in a prop-
erty is a junior creditor to one holding a perfected
security interest.

Judgment creditor.

Lien creditor. A creditor who has acquired a lien on the
property involved by attachment, levy or the like and
includes an assignee for benefit of creditors from the
time of assignment, and a trustee in bankruptcy from
the date of the filing of the petition or a receiver in
equity from the time of appointment. U.C.C. § 9-301.
See also Lien creditor.

Preferred creditor. See that title.

Principal creditor. One whose claim or demand very
greatly exceeds the claims of all other creditors in
amount is sometimes so called.

Secondary creditors. One whose claim is secondary to
preferred creditor(s).

Secured creditor. See Secured creditor; also, Lien credi-
tor, above.

See that title.

Subsequent creditor. One whose claim or demand ac-
crued or came into existence after a given fact or trans-
action, such as the recording of a deed or mortgage or
the execution of a voluntary conveyance. See also Jun-
tor creditor, above.

Single creditor.

Warrant creditor. A creditor of a municipal corporation
to whom is given a municipal warrant for the amount of
his claim, because there are no funds in hand to pay it.

Creditor beneficiary. A third person to whom perform-
ance of promise comes in satisfaction of legal duty. A
creditor who has rights in a contract made by the debtor
and a third person, where the terms of the contract
obligate the third person to pay the debt owed to the
creditor. The creditor beneficiary can enforce the debt
against either party.

Where performance of a promise in a contract will
benefit a person other than the promisee, that person is
a creditor beneficiary if no purpose to make a gift
appears from the terms of the promise in view of the
accompanying circumstances and performance of the
promise will satisfy an actual or supposed or asserted
duty of the promisee to the beneficiary, or a right of the
beneficiary against the promisee which has been barred
by the Statute of Limitations or by a discharge in
bankruptcy, or which is unenforceable because of the
Statute of Frauds. Restatement, Second, Contracts.

Creditor’s bill or suit. Equitable proceeding brought to
enforce payment of debt out of property or other interest
of debtor which cannot be reached by ordinary legal
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process. Sackin v. Kersting, 105 Ariz. 464, 466 P.2d 758.
By use of the creditor’s bill, a judgment creditor can
reach any nonexempt property interest of the debtor
that is alienable or assignable under state law. A suit
by judgment creditor in equity for purpose of reaching
property which cannot be reached by execution at law.
A proceeding to enforce the security of a judgment
creditor against the property or interests of his debtor.
This action proceeds upon the theory that the judgment
is in the nature of a lien, such as may be enforced in
equity. Under rules of civil procedure, such action is
simply a civil action in which demand is made for this
type of equitable relief because of the merger of law and
equity. Fed.R. Civil P. 2.

Creditor’s claim. Generic term to describe any right
which a creditor has against his debtor. For recovery in
bankruptcy, such must be provable. See also Claim.

Creditors’ committee. In bankruptcy, a committee of
representative creditors elected (in Chapter 7) or ap-
pointed (in Chapter 11) to consult with the bankruptcy
trustee or United States Trustee, and to perform other
services in the interest of the represented creditors.
Bankruptcy Code, §§ 705, 1102, 1103.

Creditors’ meeting. In bankruptcy, first meeting of
creditors and equity security holders, at which time a
trustee may be elected and the debtor examined under
oath. Bankruptcy Code, § 341. See also Meeting of
creditors.

Creditors’ suit. See Creditor’s bill or suit.

Creditorum appellatione non hi tantum accipiuntur
qui pecuniam crediderunt, sed omnes quibus ex
qualibet causa debetur /krédstoram a@psléyshiyowniy
non hay t@ntom oksipiysntor kway pokyiwniysm
krédadirant, séd O6mniyz kwibass éks kwéylobat kozo
dobiytor/. Under the head of “‘creditors” are included,
not alone those who have lent money, but all to whom
from any cause a debt is owing.

Credit rating. The evaluation of a person’s or business’
ability and past performance in paying debts. General-
ly established by a credit bureau and used by merchants,
suppliers and bankers to determine whether a loan
should be granted or a line of credit given. Credit
reporting practices are regulated by the federal Fair
Credit Reporting Act.

Credit report. A document from a credit bureau setting
forth a credit rating and pertinent financial data con-
cerning a person or a company and used by banks,
merchants, suppliers and the like in evaluating a credit
risk. Credit reporting practices are regulated by the
federal Fair Credit Reporting Act.

Creditrix /krédstriks/. A female creditor.

Credits. A term of universal application to obligations
due and to become due. Colbert v. Superior Confection
Co., 154 Okl 28, 6 P.2d 791, 793. See also Credit; Tax
credit.

Credit sale. A sale in which the buyer is permitted to
pay for the goods at a later time, as contrasted with a
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cash sale. Any sale with respect to which consumer
credit is extended or arranged by the seller. The term
includes any contract in the form of a bailment or lease
if the bailee or lessee contracts to pay as compensation
for use a sum substantially equivalent to or in excess of
the aggregate value of the property and services in-
volved and it is agreed that the bailee or lessee will
become, or for no other or for a nominal consideration
has the option to become, the owner of the property
upon full compliance with his obligations under the
contract. See also Installment sale.

Credit slip. A document generally given by stores and
suppliers when a person returns merchandise and which
permits the customer to purchase another item, or re-
ceive the equivalent in cash or open credit for future
purchases, in return for the credit extended by the slip.

Credit union. Cooperative association that uses money
deposited by a closed group of persons (e.g. fellow em-
ployees) and lends it out again to persons in the same
group at favorable interest notes. Credit unions are
commonly regulated by state banking boards or commis-
sions.

Creed. The word “creed” has been defined as confession
or articles of faith, formal declaration of religious belief,
any formula or confession of religious faith, and a sys-
tem of religious belief. Cummings v. Weinfeld, 177
Misc. 129, 30 N.Y.S.2d 36, 38.

Creek. A small stream less than a river. The term
imports a recess, cove, bay, or inlet in the shore of a
river, and not a separate or independent stream; though
it is sometimes used in the latter meaning.

Cremation. The act or practice of reducing a corpse to
ashes by means of extreme heat or fire. See also Dead
body.

Crementum comitatus /kroméntom komotéytas/. The
increase of a county. The sheriffs of counties anciently
answered in their accounts for the improvement of the
king’s rents, above the viscontiel rents, under this title.

Crepare oculum /krapériy okyslom/. In Saxon law, to
put out an eye; which had a pecuniary punishment of
fifty shillings annexed to it.

Crepusculum /krapsskyslom/. Twilight. In the com-
mon law of burglary, this term means the presence of
sufficient light to discern the face of a man; such light
as exists immediately before the rising of the sun or
directly after its setting.

Crescente malitia crescere debet et pena /kraséntiy
molish(iy)s krésoriy débst et piyna/. Vice increasing,
punishment ought also to increase.

Crest. A term used in heraldry; it signifies the devices
set over a coat of arms. High point of an action or
process. Highest or upper edge, prominence, level, or
limit. .

Cretio /kriysh(iy)ow/. Lat. In the civil law, a certain
number of days allowed an heir to deliberate whether he
would take the inheritance or not.
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Crew. Usually referred to and is primarily thought of as
those who are on board and aiding in the navigation;
e.g. flight crew, ship’s crew. The aggregate of seamen
who man a ship or vessel, including the master and
officers; or it may mean the ship’s company, exclusive
of the master, or exclusive of the master and all other
officers.

Crew does not have an absolutely unvarying legal
significance or any well-defined factual significance.
Schantz v. American Dredging Co., C.C.A.Pa., 138 F.2d
534, 537.

Crew list. A list of the crew of a vessel or aircraft; one
of a ship’s or aircraft’s papers. This instrument is
required by statute and sometimes by treaties. 46 U.S.
C.A. §§ 322, 323.

Crier /krayasr/. An officer of a court, who makes procla-
mations. His principal duties are to announce the open-
ing of the court and its adjournment and the fact that
certain special matters are about to be transacted, to
announce the admission of persons to the bar, to call the
names of jurors, witnesses, and parties, to announce that
a witness has been sworn, to proclaim silence when so
directed, and generally to make such proclamations of a
public nature as the judges order. An auctioneer
(cryer). See also Bailiff.

Criez la peez /krayiyz l> piys/. Rehearse the concord,
or peace. A phrase used in the ancient proceedings for
levying fines. It was the form of words by which the
justice before whom the parties appeared directed the
serjeant or countor in attendance to recite or read aloud
the concord or agreement between the parties, as to the
lands intended to be conveyed.

Crim. Con. An abbreviation for “criminal conversa-
tion,” denoting adultery.

Crime. A positive or negative act in violation of penal
law; an offense against the State or United States.

“Crime” and “misdemeanor”, properly speaking, are
synonymous terms; though in common usage “crime” is
made to denote such offenses as are of a more serious
nature. In general, violation of an ordinance is not a
crime.

A crime may be defined to be any act done in violation
of those duties which an individual owes to the commu-
nity, and for the breach of which the law has provided
that the offender shall make satisfaction to the public. '
A crime or public offense is an act committed or omitted
in violation of a law forbidding or commanding it, and to
which is annexed, upon conviction, either, or a combina-
tion, of the following punishments: (1) death; (2) impris-
onment; (3) fine; (4) removal from office; or (5) disquali-
fication to hold and enjoy any office of honor, trust, or
profit. While many crimes have their origin at common
law, most have been created by statute; and, in many
states, such have been codified. In addition, there are
both state and federal crimes (as to the latter, see Title
18, US.C.A)).

See also Classification of crimes; Compounding crime;
Continuing offense; Criminal; Degrees of crime; Elements
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of crime; Federal crimes; Felony; Inchoate crimes; In-
stantaneous crime; Lesser included offense; Misdemean-
or; Offense; Petty offense; Political crime; Vehicular
crimes.

General Classification

Crimes are classified for various purposes, the princi-
pal classification being that which divides crimes into
felonies and misdemeanors. Other classifications are:
(a) crimes which are mala in se versus crimes mala
prohibita; (b) infamous crimes versus crimes which are
not infamous; (c) crimes involving moral turpitude ver-
sus those which do not involve moral turpitude; (d)
major crimes versus petty crimes; and (e) common law
crimes versus statutory crimes.

Crime punishable by death.

Common law crimes. Such crimes as are punishable by
the force of the common law, as distinguished from
crimes created by statute.

Capital crime.

Continuous crime. One consisting of a continuous series
of acts, which endures after the period of consummation,
as, the offense of carrying concealed weapons. In the
case of instantaneous crimes, the statute of limitations
begins to run with the consummation, while in the case
of continuous crimes it only begins with the cessation of
the criminal conduct or act.

Crime against law of nations. Term which is under-
stood to include crimes which all nations agree to pun-
ish such as murder and rape.

Crime against nature. Deviate sexual intercourse per os
or per anum between human beings who are not hus-
band and wife and any form of sexual intercourse with
an animal. Model Penal Code, § 213.0. Crime of bug-
gery or sodomy.

Crime against property. Term used to describe a crime,
the object of which is property as contrasted with per-
son; e.g. larceny.

Crime insurance. See Insurance.

Crime of omission. Any offense, the gravamen of which
is the failure to act when there is an obligation to act.
May amount to manslaughter if the failure is wilful,
wanton and reckless.

Crime of passion. A crime committed in the heat of
passion. See Heat of passion.

Crime of violence. An offense that has as an element
the use, attempted use, or threatened use of physical
force against the person or property of another, or any
other offense that is a felony and that, by its nature,
involves a substantial risk that physical force against
the person or property of another may be used in the
course of committing the offense. 18 U.S.C.A. § 16.
Crimes of violence include voluntary manslaughter,
murder, rape, mayhem, kidnaping, robbery, burglary or
housebreaking in the nighttime, extortion accompanied
by threats of violence, assault with a dangerous weapon
or assault with intent to commit any offense punishable
by imprisonment for more than one year, arson punisha-
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ble as a felony, or an attempt or conspiracy to commit
any of the foregoing offenses.

Crimes mala in se. Crimes mala in se embrace acts
immoral or wrong in themselves, such as burglary, lar-
ceny, arson, rape, murder, and breaches of peace.

Crimes mala prohibita. Crimes mala prohibita embrace
things prohibited by statute as infringing on others’
rights, though no moral turpitude may attach, and con-
stituting crimes only because they are so prohibited.

Felony. See Felony.

Infamous crime. A crime which entails infamy upon
one who has committed it. The term “infamous”—i.e.,
without fame or good report—was applied at common
law to certain crimes, upon the conviction of which a
person became incompetent to testify as a witness, upon
the theory that a person would not commit so heinous a
crime unless he was so depraved as to be unworthy of
credit. These crimes are treason, felony, and the crimen
falsi. A crime punishable by imprisonment in the state
prison or penitentiary, with or without hard labor, is an
infamous crime, within the provision of the fifth amend-
ment of the constitution that “no person shall be held to
answer for a capital or otherwise infamous crime unless
on a presentment or indictment of a grand jury.” Mac-
kin v. U. S, 117 U.S. 348, 6 S.Ct. 777, 29 L.Ed. 909;
Brede v. Powers, 263 USS. 4, 44 S.Ct. 8, 68 L.Ed. 132. It
is not the character of the crime but the nature of the
punishment which renders the crime “infamous.”

‘Whether an offense is infamous depends on the punish-

ment which may be imposed therefor, not on the punish-
ment which was imposed. United States v. Moreland,
258 U.S. 433, 42 S.Ct. 368, 370, 66 L.Ed. 700.

Misdemeanor. See Misdemeanor.

Organized crime. Term used to describe that form of
crime which is the product of groups and organizations
as contrasted with the crime planned and committed by
individuals without organizational backing; gambling
and narcotics are common subjects of organized crime.

Quasi crimes. This term embraces all offenses not
crimes or misdemeanors, but that are in the nature of
crimes. A class of offenses against the public which
have not been declared crimes, but wrongs against the
general or local public which it is proper should be
repressed or punished by forfeitures and penalties. This
would embrace all qui tam actions and forfeitures im-
posed for the neglect or violation of a public duty. A
quasi crime would not embrace an indictable offense,
whatever might be its grade, but simply forfeitures for a
wrong done to the public, whether voluntary or involun-
tary, where a penalty is given, whether recoverable by
criminal or civil process. Also, offenses for which some
person other than the actual perpetrator is responsible,
the perpetrator being presumed to act by command of
the responsible party. Sometimes, injuries which have
been unintentionally caused. D.W.I. (driving while in-
toxicated) offenses are sometimes classified as quasi
crimes.
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Statutory crimes. Those created by statutes, as distin-
guished from such as are known to, or cognizable by, the
common law. See e.g. U.S.Code, Title 18.

White-collar crime. Generally included under this clas-
sification of crimes are antitrust violations, bribery,
computer crime, criminal copyright infringement, envi-
ronmental crimes, extortion, food and drug violations,
government contract fraud, mail and wire fraud, RICO
offenses, securities and tax fraud, theft of trade secrets.

Crime Control Acts. Multifaceted legislation designed
to curb crime by eg., legislating new types of crimes,
redefining existing crimes, increasing sentences, adding
new prosecutors, judges, and prisons, etc. Examples are
federal Comprehensive Crime Control Act of 1984; Drug
Abuse Act of 1988 (as incorporated in U.S.Code Titles 18
and 21).

Crimen /kraymon/. Lat. Crime. Also an accusation or
charge of crime.

Crimen furti /kraymon firtay/. The crime or offense of
theft.

Crimen incendii /kraymon onséndiyay/. The crime of
burning, which included not only the modern crime of
arson, but also the burning of a man, a beast, or other
chattel.

Crimen innominatum /kraymon osnomonéytom/. The
nameless crime; the crime against nature; sodomy or
buggery.

Crimen raptus /kraymon ré&ptes/. The crime of rape.

Crimen roberiz /kraymon robdriyiy/. The offense of

robbery.

Flagrans crimen; Locus criminis; Particeps criminis. See
those titles.

Crimen falsi /kraymon fél(t)say/. Term generally refers
to crimes in the nature of perjury or subornation of
perjury, false statement, criminal fraud, embezzlement,
false pretense, or any other offense which involves some
element of deceitfulness, untruthfulness, or falsification
bearing on witness’ propensity to testify truthfully.
Government of Virgin Islands v. Toto, C.A.Virgin Is-
lands, 529 F.2d 278, 282.

At common law, any crime which rendered the perpe-
trator incompetent to be a witness, such as forgery,
perjury, sobornation of perjury and other crimes affect-
ing the administration of justice.

In the civil law, the crime of falsifying; which might
be committed either by writing, as by the forgery of a
will or other instrument; by words, as by bearing false
witness, or perjury; and by acts, as by counterfeiting or
adulterating the public money, dealing with false
weights and measures, counterfeiting seals, and other
fraudulent and deceitful practices.

Crimen falsi dicitur, cam quis illicitus, cui non fuerit
ad hzc data auctoritas, de sigillo regis, rapto vel
invento, brevia, cartasve consignaverit /krayman
foltsay disator, kam kwis slisatas, k(yaw)ay non fyawarat

&d hiyk déyto oktohrates, diy sajilow riyjes, r&ptow vel
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invéntow, briyviys kart&sviy konsignéyvarat/. The
crime of forgery is when any one illicitly, to whom
power has not been given for such purposes, has signed
writs or charters with the king’s seal, either stolen or
found.

Crimen lzsz majestatis /kraymon liyziy ma&josotéytas/.
The crime of lese-majesty, or injuring majesty or royalty;
high treason. The term was used by the older English
law writers to denote any crime affecting the king’s
person or dignity.

It is borrowed from the civil law, in which it signified
the undertaking of any enterprise against the emperor
or the republic.

Crimen lxsz majestatis omnia alia crimina excedit
quoad peenam /kraymon liyziy majostéytos 6mniys éy-
liys krimons oksiydet kwowad piynam/. The crime of
treason exceeds all other crimes in its punishment.

Crimen omnia ex se nata vitiat /kriymon 6mniys éks
siy néyto vishiyst/. Crime vitiates everything which
springs from it.

Crimen trahit personam /kraymon tréy(h)st
parsownam/. The crime carries the person (i.e., the
commission of a crime gives the courts of the place
where it is committed jurisdiction over the person of the
offender).

Crime statistics. Those figures compiled by federal and
state agencies showing the incidence of various types of
crime on a geographical basis.

Criminal, n. One who has committed a criminal offense;
one who has been legally convicted of a crime; one
adjudged guilty of crime. See also Dangerous criminal;
Habitual criminal.

Criminal, adj. That which pertains to or is connected
with the law of crimes, or the administration of penal
justice, or which relates to or has the character of crime.
Of the nature of or involving a crime.

Criminal act. Commission of a crime.

Criminal action. Proceeding by which person charged
with a crime is brought to trial and either found not
guilty or guilty and sentenced. An action, suit, or cause
instituted to punish an infraction of the criminal laws.
See also Indictment; Penal action; Prosecution.

Criminal anarchy. The doctrine that organized govern-
ment should be overthrown by force and violence or
other unlawful means. The advocacy of such doctrine
has been made a felony. Whitney v. California, 274 U.S.
357, 47 S.Ct. 641, 71 L.Ed. 1095; 18 U.S.C.A. § 2384.

Criminal Appeals Act. Federal Act which allows the
United States to appeal to a court of appeals from
certain judgments, orders, or rulings of district courts.
18 U.S.C.A. § 3731.

Criminal attempt. Crime of a criminal attempt consists
of an attempt to commit the crime and some step or
overt act towards commission of the crime. State v.
Harvill, 106 Ariz. 386, 476 P.2d 841. A substantial step
towards a criminal offense with specific intent to com-
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mit that particular crime. A criminal attempt is de-
fined as an overt act done in pursuance of intent to do a
specific thing, tending to the end but falling short of
complete accomplishment of it; such overt act must be
sufficiently proximate to intended crime to form one of
natural series of acts which intent requires for its full
execution. Com. v. McCloskey, 234 Pa.Super. 577, 341
A.2d 500, 503. See also Attempt.

Criminal behavior. Conduct which causes any social
harm which is defined and made punishable by law.

Criminal capacity. Legal qualifications necessary to
commit a crime such as voluntariness of the act, age and
mental condition. See also Capacity; Insanity.

Criminal charge. An accusation of crime, formulated in
a written complaint, information, or indictment, and
taking shape in a prosecution.

Criminal coercion. See Coercion.

Criminal conspiracy. An agreement or confederacy of
two or more persons to do a criminal or unlawful act or
to do a lawful act in an unlawful or criminal manner.
In many jurisdictions, an overt act in furtherance of the
confederacy is required. See also Conspiracy.

Criminal contempt. A crime which consists in the ob-
struction of judicial duty generally resulting in an act
done in the presence of the court; eg. contumelious
conduct directed to the judge or a refusal to answer
questions after immunity has been granted. Conduct
directed against the majesty of the law or the dignity
and authority of the court or judge acting judiciously,
whereas a “civil contempt” ordinarily consists in failing
to do something ordered to be done by a court in a civil
action for the benefit of an opposing party therein.
Sullivan v. Sullivan, 16 I1l.App.3d 549, 306 N.E.2d 604,
605. See also Contempt.

Criminal conversation. Sexual intercourse of an outsid-
er with husband or wife, or a breaking down of the
covenant of fidelity. Tort action based on adultery,
considered in its aspect of a civil injury to the husband
or wife entitling him or her to damages; the tort of
debauching or seducing of a wife or husband. Often
abbreviated to crim. con. Statutes in several states
prohibit actions for criminal conversation. See Adultery;
Alienation of affections; Heart balm statutes.

Criminal forfeiture. The taking by the government of
property because of its involvement in a crime; eg. an
automobile used to smuggle narcotics; gun used in hunt-
ing without license or out of season. See e.g. 18 U.S.C.A.
§ 982; 21 US.C.A. § 853. See also Confiscate; Forfei-
ture; Seizure.

Criminal fraud. In taxation, the attempt to evade the
payment of lawfully due taxes by willfully filing a false
or fraudulent tax return. LR.S. §§ 7201, 7207. In other
contexts, the crime of larceny by false pretenses or
larceny by trick. See also Fraud.

Criminal gross negligence. Gross negligence is culpable
or criminal when accompanied by acts of commission or
omission of a wanton or willful nature, showing a reck-
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less or indifferent disregard of the rights of others,
under circumstances reasonably calculated to produce
injury, or which make it not improbable that injury will
be occasioned, and the offender knows or is charged with
knowledge of the probable result of his acts; “culpable”
meaning deserving of blame or censure. See also Crimi-
nal negligence, below.

Criminal insanity. See Insanity.

Criminal instrumentality rule. Where the wrong is ac-
complished by a crime, the crime and not the negligent
act of the party which made it possible is the “proximate
cause”. Foutch v. Alexandria Bank & Trust Co., 177
Tenn. 348, 149 S.W.2d 76, 85.

Criminal intent. The intent to commit a crime; malice,
as evidenced by a criminal act; an intent to deprive or
defraud the true owner of his property. Includes those
consequences which represent the very purpose for
which an act is done, regardless of the likelihood of
occurrence, or are known to be substantially certain to
result, regardless of desire. May be general or specific
intent; mens rea. See also Knowingly; Mens rea; Pre-
meditation; Specific intent.

Criminal jurisdiction. Power of tribunal to hear and
dispose of criminal cases.

Criminal laws. See Penal code; Penal laws.

Criminal libel. Criminal libel is the malicious publica-
tion of durable defamation. The malicious defamation
of a person made public by any printing or writing
tending to provoke him to wrath and to deprive him of
the benefits of public confidence and social intercourse.
It is a misdemeanor at common law and also under
modern statutes unless it has been made a felony which
is not common. Four elements are included: (1) def-
amation, (2) durable, (3) publication and (4) malice. It
should be noted however that criminal sanctions for
defamation of public officials is subject to same constitu-
tional limitations as for civil actions. Garrison v. State
of Louisiana, 379 U.S. 64, 85 S.Ct. 209, 13 L.Ed.2d 125.
See also Libel.

Criminal malversion. A broad category of corrupt offi-
cial practices. Jimenez v. Aristeguieta, C.A.Fla., 311
F.2d 547, 562. See e.g. Bribery.

Criminal mischief. A species of wilful and malicious
injury to property made punishable by statutes in most
jurisdictions.

Criminal motive. Something in the mind or that condi-
tion of the mind which incites to action or induces
action, or gives birth to a purpose. Distinguishable from
intent which represents the immediate object in view
while motive is the ulterior intent.

Criminal negligence. See Criminal gross negligence,
above; also, Negligence.

Criminal non-support. The wilful and unreasonable
failure to support one whom the law requires a person
to support (i.e. spouse and children). See Non-support;
Support.
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Criminal proceeding. One instituted and conducted for
the purpose either of preventing the commission of
crime, or for fixing the guilt of a crime already commit-
ted and punishing the offender; as distinguished from a
“civil” proceeding, which is for the redress of a private
injury. Strictly, a “criminal proceeding” means some
step taken before a court against some person or persons
charged with some violation of the criminal law. See
also Criminal procedure.

Criminal process. Process which issues to compel a
person to answer for a crime or misdemeanor; eg.
arrest warrant. See also Indictment; Information; Pro-
cess; Warrant.

Criminal prosecution. An action or proceeding institut-
ed in a proper court on behalf of the public, for the
purpose of securing the conviction and punishment of
one accused of crime. A proceeding instituted by the
state to obtain punishment against the person charged
with and found guilty of a public offense; it embraces
not only the accusation, whether by indictment or infor-
mation, and the determination of guilt or innocence, but
also, in case of a conviction, the imposition of sentence.
State v. Parker, 194 Conn. 650, 485 A2d 139, 142.

Criminal syndicalism. Any doctrine or precept advocat-
ing, teaching or aiding and abetting the commission of
crime of sabotage or unlawful acts of force and violence
or unlawful methods of terrorism as a means of accom-
plishing a change in industrial ownership or control or
affecting any political change. Gitlow v. New York, 268
US. 652, 45 S.Ct. 625, 69 L.Ed. 1138. The advocacy of
sabotage, violence, terrorism, or other unlawful methods
for revolutionary purposes. See also Syndicalism.

Criminal trespass. The offense committed by one who,
without license or privilege to do so, enters or surrepti-
tiously remains in any building or occupied structure.
Model Penal Code, § 221.2. Offense is committed when
a person without effective consent enters or remains on
property or in building of another knowingly or inten-
tionally or recklessly when he had notice that entry was
forbidden or received notice to depart but failed to do so.
Day v. State, Tex.Cr.App., 532 S.W.2d 302, 306.

Criminalist. One versed in criminal law, one addicted to
criminality, and, also, a psychiatrist dealing with crimi-
nality. People v. Taylor, 152 Cal.App.2d 29, 312 P.2d
731, 734; Douglas v. State, 42 Ala.App. 314, 163 So.2d
4717, 486. See Recidivist.

Criminalistics. The science of crime detection, based
upon the application of chemistry, physics, physiology,
psychology, and other sciences. See also Criminology.

Criminaliter /krimonéylstor/. Lat. Criminally. This
term is used, in distinction or opposition to the word
“civiliter,” civilly, to distinguish a criminal liability or
prosecution from a civil one.

Criminalization. The rendering of an act criminal (e.g.
by statutory enactment) and hence punishable by the
government in a proceeding in its name.

374

Criminal justice system. The network of courts and
tribunals which deal with criminal law and its enforce-
ment.

Criminal law. The substantive criminal law is that law
which for the purpose of preventing harm to society, (a)
declares what conduct is criminal, and (b) prescribes the
punishment to be imposed for such conduct. It includes
the definition of specific offenses and general principles
of liability. Substantative criminal laws are commonly
codified into criminal or penal codes; e.g. U.S.C.A. Title
18, California Penal Code, Model Penal Code. Compare
Criminal procedure.

Criminal procedure. The rules of law governing the
procedures by which crimes are investigated, prosecuted,
adjudicated, and punished. - Generic term to describe
the network of laws and rules which govern the proce-
dural administration of criminal justice; e.g. laws and
court rules (e.g. Rules of Criminal Procedure) governing
arrest, search and seizure, bail, etc. Compare Criminal
law. See also Code of criminal procedure.

Criminal protector. An accessory after the fact to a
felony. Skelly v. U. S, 10th Cir., 76 F.2d 483. One who
aids or harbors a felon after the commission of a crime.

Criminal registration. Statutes in certain jurisdictions
require that persons who are convicted felons register
with the police so that their presence in the community
will be known at all times. Lambert v. California, 355
U.S. 225, 78 SCt. 240, 2 L.Ed.2d 228. Subversive orga-
nizations are required to register under 18 U.S.C.A.
§ 2386.

Criminal sanctions. Punishments attached to convic-
tion of crimes such as fines, restitution, probation and
sentences. See also Civil death.

Criminal statutes or codes. Federal and state laws
enacted by legislative bodies which define, classify, and
set forth punishments for specific crimes; e.g. Title 18 of
United States Code; Model Penal Code.

Crimina morte extinguuntur /krimons mortiy eks-
tipgwantor/. Crimes are extinguished by death.

Criminate. To charge one with crime; to furnish
ground for a criminal prosecution; to implicate, accuse,
or expose a person to a criminal charge. A witness
cannot be compelled to answer any question which has a
tendency to criminate him. See Incriminate; Self-incrimi-
nation.

Criminology. The study of the nature of, causes of, and
means of dealing with crime.

Crimp. One who decoys and plunders sailors under
cover of harboring them.

Crippling. The word “crippling” is equivalent of words
“physical disability” and is defined as to deprive of use
of limbs, particularly of leg or foot; to deprive of
strength, activity or capability for service or use and to
disable.

Crisis. A crucial point or situation in the course of
things; a turning point; a very tense moment; an
unstable or crucial time.
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Critical evidence. Material evidence of substantial pro-
bative force that could induce a reasonable doubt in the
minds of enough jurors to avoid a conviction. Gray v.
Rowley, C.A.La., 604 F.2d 382, 383.

Critical stage. Critical stage in a criminal proceeding at
which accused is entitled to counsel is one in which a
defendant’s rights may be lost, defenses waived, privi-
leges claimed or waived, or in which the outcome of the
case is otherwise substantially affected. See Mempa v.
Rhay, 389 U.S. 128, 88 S.Ct. 254. Test of “critical stage”
of criminal proceeding as it relates to right to counsel is
whether proceeding either requires or offers opportunity
to take procedural step which will have prejudicial ef-
fects in later proceedings, or whether events transpire
that are likely to prejudice ensuing trial. Miller v.
State of S. C., D.C.S.C., 309 F.Supp. 1287, 1290. See also
Counsel, right to; Custodial interrogation.

Crocia /krows(h)iys/. The crosier, or pastoral staff.

Crociarius /krowsiyériyss/. A cross-bearer, who went

before the prelate.

Croft. A little close adjoining a dwelling-house, and
inclosed for pasture and tillage or any particular use. A
small place fenced off in which to keep farm-cattle. The
word is now entirely obsolete.

Croises /kroyzoz/krdyziyz/. Pilgrims; so called as wear-
ing the sign of the cross on their upper garments. The
knights of the order of St. John of Jerusalem, created for
the defense of the pilgrims.

Croiteir. A crofter; one holding a croft.

Crook. A person given to crooked or fraudulent practic-
es; a swindler, sharper, thief, forger, or the like. Term
has been defined as a professional rogue; a criminal; or
one consorting with criminals; a person recognized by
the authorities as belonging to the criminal class.

Crooked. Deviating from rectitude or uprightness; not
straightforward; dishonest; wrong; perverse. A
“crook” is a dishonest person; one who is crooked in
conduct; a tricky or underhand schemer; a thief or
swindler.

Crop. Products of the soil, as are annually grown,
raised, and harvested. Growing crops are considered
“goods” under U.C.C. § 2-105(1). Term includes fruit
grown on trees, and grass used for pasturage. See also
Basic crops; Growing crop.

Crop insurance. See Insurance.
Cropper. See Sharecropper.

Cross. A mark made by persons who are unable to
write, to stand instead of a signature. A mark usually
in the form of an X, by which voters are commonly
required to express their selection. There are four
principal forms of the cross: The St. Andrew’s cross,
which is made in the form of an X; the Latin cross, f, as
used in the crucifixion; St. Anthony’s cross, which is
made in the form of a T; and the Greek cross, +, which
is made by the intersection at right angles of lines at
their center point.

CROSS-DEMAND

As an adjective, the word is applied to various de-
mands and proceedings which are connected in subject-
matter, but opposite or contradictory in purpose or ob-
ject.

As a verb it means to pass or extend from one side to
the other, as to cross a stream. People v. Hawkins, 51
Cal.App.2d Supp. 781, 124 P.2d 691, 692.

Cross-action. An action brought by one who is defen-
dant in a suit against the party who is plaintiff in such
suit, or against a co-defendant, upon a cause of action
growing out of the same transaction which is there in
controversy, whether it be a contract or tort. An inde-
pendent suit brought by defendant against plaintiff or
co-defendant. See also Counterclaim; Cross-claim;
Cross-complaint.

Cross appeal. An appeal by the appellee. In the feder-
al courts a cross appeal is argued with the initial appeal
of the appellant. Fed.R.App.P. 34(d). See also Appeal.

Cross-claim. Cross-claims against co-parties are gov-
erned in the federal district courts and in most state
trial courts by Rule of Civil Procedure 13(g): “A plead-
ing may state as a cross-claim any claim by one party
against a co-party arising out of the transaction or
occurrence that is the subject matter either of the origi-
nal action or of a counterclaim therein or relating to
any property that is the subject matter of the original
action. Such cross-claim may include a claim that the
party against whom it is asserted is or may be liable to
the cross-claimant for all or part of a claim asserted in
the action against the cross-claimant.” See also New
York C.P.L.R. § 3019(b).

For requisite content of cross-claim under Rules of
Civil Procedure, see Complaint. See also Cross-complaint;
Transaction or occurrence test.

Counterclaim distinguished. “Cross-claims” are litigat-
ed by parties on the same side of the main litigation,
while “counterclaims” are litigated between opposing
parties to the principal action. Resource Engineering,
Inc. v. Siler, 94 Idaho 935, 500 P.2d 836, 840.

Cross collateral. Security given by both parties to a
contract or undertaking for performance or payment.

Cross-complaint. A defendant or cross-defendant may
file a cross-complaint setting forth either or both of the
following: (a) Any cause of action he has against any of
the parties who filed the complaint against him. (b)
Any cause of action he has against a person alleged to
be liable thereon, whether or not such person is already
a party to the action, if the cause of action asserted in
his cross-complaint, (1) arises out of the same transac-
tion, occurrence, or series of transactions or occurrences
as the cause brought against him or (2) asserts a claim,
right, or interest in the property or controversy which is
the subject of the cause brought against him. Calif.
Code of Civil Proc. § 428.10. See also Cross-claim.

Cross-demand. Where a person against whom a de-
mand is made by another, in his turn makes a demand
against that other, these mutual demands are called
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“cross-demands.” A set-off is a familiar example. See
also Counterclaim; Cross-claim; Cross-complaint.

Crossed check. See Check.

Cross-errors. Errors being assigned by the respondent
in a writ of error; the errors assigned on both sides are
called “cross-errors.”

Cross-examination. The examination of a witness upon
a trial or hearing, or upon taking a deposition, by the
party opposed to the one who produced him, upon his
evidence given in chief, to test its truth, to further
develop it, or for other purposes. The examination of a
witness by a party other than the direct examiner upon
a matter that is within the scope of the direct examina-
tion of the witness. Generally the scope of examination
is limited to matters covered on direct examination and
matters affecting the credibility of the witness; though
the court may in its discretion permit inquiry into
additional matters as if on direct examination. Fed.R.
Civil P. 43(b); Fed.Evid.Rule 611. Compare Direct exami-
nation; Redirect examination.

Crossing. A portion of a street over which pedestrians
may lawfully cross from one side to the other. With
reference to railroads, that portion of the right of way
covered by intersection with a street or highway. In a
broader sense, the term includes embankments con-
structed as necessary approaches to a railroad track,
and approaches or embankments reasonably necessary
to enable crossings or bridges to be used. For Farm
Crossing, see that title.

Cross interrogatory. A party to an action who has been
interrogated may serve cross questions on all other
parties. FedR. Civil P. 31(a).

Cross-licensing. Permission or right to use a thing or
property given in exchange between two or more par-
ties. Exchange of licenses by two or more patent hold-
ers in order that each may use or benefit from the
patents of the other.

Cross-purchase buy and sell agreement. Under this
type of arrangement, the surviving owners of a business
agree to buy out the withdrawing owner. Assume, for
example, R and S are equal shareholders in T Corpora-
tion. Under a cross-purchase buy and sell agreement, R
and S would contract to purchase the other’s interest
should that person decide to withdraw from the busi-
ness.

Partnership insurance plan wherein each partner in-
dividually purchases and maintains enough insurance
on the life or lives of other partners to fund the pur-
chase of the others’ equity. See also Buy and sell agree-
‘ment.

Cross remainder. Cross remainders are remainders
which are so limited after particular estates to two or
more persons in several parcels of land, or in several
undivided shares in the same parcel of land, that, on the
determination of the particular estates in any of the
several parcels of undivided shares, they remain over to
the other grantees, and the reversioner or ulterior re-
mainderman is not let in until the determination of all
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of the particular estates. Hartford Nat. Bank & Trust
Co. v. Harvey, 143 Conn. 233, 121 A.2d 276.

Crown. The sovereign power and position of a monarch.
An ornamental badge of regal power worn on the head
by sovereign princes. The word is frequently used when
speaking of the sovereign himself, or the rights, duties,
and prerogatives belonging to him. Also a silver coin of
the value of five shillings.

Crown cases. In English law, criminal prosecutions on
behalf of the crown, as representing the public; causes
in the criminal courts.

Crown cases reserved. In English law, questions of law
arising in criminal trials at the assizes (otherwise than
by way of demurrer), and not decided there, but reserved
for the consideration of the court of criminal appeal.
Superseded by criminal division of Court of Appeal

Crown court. New court, created in 1971 in England
and Wales to replace the criminal jurisdiction of the
Assize Courts and all the jurisdiction of the Courts of
Quarter Sessions, consisting in 90 separate centers. Ap-
peal lies to it from magistrates’ courts, Supreme Court
Act, 1981, § 108. Appeal from it lies to the Court of
Appeal, Criminal Appeal Act, 1968 § 45, 52.

Crown debts. In England, debts due the crown, which
are put, by various statutes, upon a different footing
from those due to a subject. Bankruptcy does not dis-
charge such debts unless Commissioners of the Treasury
certify in writing their consent to discharge.

Crown lands. The demesne lands of the crown. In
England and Canada, lands belonging to the sovereign
personally or to the government or nation, as distin-
guished from such as have passed into private owner-
ship.

Crown law. Criminal law in England is sometimes so
termed, the crown being always the prosecutor in crimi-
nal proceedings.

Crown loan. Name for an interest free demand loan,
usually from a parent to a child. The borrowed funds
are invested and the income from the investment is
taxed at the child’s rate. This type of loan got its name
from Harry Crown of Chicago, who was the first to use
it. In 1984, the Supreme Court ruled that the market
rate of interest must be imputed on each loan, and
treated as a gift subject to gift taxes. See Kiddie tax.

Crown office. In England, the criminal side of the
former court of king’s bench. The king’s attorney in
this court was called “master of the crown office”. Now
the Crown Office and Associates’ Department of the
Central Office of the Supreme Court.

Crown office in chancery. Formerly one of the offices
of the English high court of chancery; later transferred
to the high court of justice. The principal official, the
clerk of the crown, was an officer of parliament, and of
the lord chancellor, in his nonjudicial capacity, rather
than an officer of the courts of law.
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Crown paper. A paper containing the list of criminal
cases, which await the hearing or decision on the Crown
side of the Queen’s Bench Division.

Crown prosecutors. Members of the Crown Prosecu-
tion Service whose duty it is to take over the conduct of
all criminal proceedings on behalf of the police. Prose-
cution of Offenses Act, 1985, § 3(1).

Crown side. That jurisdiction of Queen’s Bench Divi-
sion by which it takes jurisdiction of criminal cases.

Crown solicitor. In England, the solicitor to the trea-
sury acts, in state prosecutions, as solicitor for the crown
in preparing the prosecution. Public prosecutions are
now handled either by the Director of Public Prosecu-
tions or by police or some other public authority.

Cruce signati /krawsiy saynéytiy/. In old English law,
signed or marked with a cross. Pilgrims to the holy
land, or crusaders; so called because they wore the sign
of the cross upon their garments.

Crude. A flexible term depending largely on context.
In natural state; raw; unrefined; not artificially al-
tered; unfinished. Vulgar.

Cruel and inhuman treatment. As ground for divorce,
consists of unwarranted and unjustifiable conduct on
part of defendant causing other spouse to endure suffer-
ing and distress, thereby destroying peace of mind and
making living with such spouse unbearable, completely
destroying real purpose and object of matrimony. Well-
ing v. Welling, 144 Ind.App. 182, 245 N.E.2d 173, 176.

Cruel and unusual punishment. See Corporal punish-
ment; Punishment.

Cruelty. The intentional and malicious infliction of
physical or mental suffering upon living creatures, par-
ticularly human beings; or, as applied to the latter, the
wanton, malicious, and unnecessary infliction of pain
upon the body, or the feelings and emotions; abusive
treatment; inhumanity; outrage.

Chiefly used in the law of divorce, in such phrases as
“cruel and abusive treatment,” *“cruel and barbarous
treatment,” or ‘“cruel and inhuman treatment” (q.v.).
In domestic relations, term includes mental injury as
well as physical. Williams v. Williams, 351 Mich. 210,
213, 88 N.W.2d 483, 484. Generally, single act of cruel-
ty is not sufficient for divorce—there must be course of
cruel conduct over period of time, Richardson v. Rich-
ardson, 258 S.C. 135, 187 S.E.2d 528. This ground for
divorce is of limited importance with the enactment by
most states of no-fault divorce laws.

See also Legal cruelty; Mental anguish; Mental cruelty.

Cruelty to animals. The infliction of physical pain,
suffering, or death upon an animal, when not necessary
for purposes of training or discipline or (in the case of
death) to procure food or to release the animal from
incurable suffering, but done wantonly, for mere sport,
for the indulgence of a cruel and vindictive temper, or
with reckless indifference to its pain.

A person commits a misdemeanor if he purposely or
recklessly: (1) subjects any animal to cruel mistreat-
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ment; or (2) subjects any animal in his custody to cruel
neglect; or (3) kills or injures any animal belonging to
another without legal privilege or consent of the owner.
Model Penal Code, § 250.11.

Cruelty to children. Most jurisdictions have “battered
child” statutes in which both emotional and physical

injuries are embraced in the term “cruelty.” See also
Child abuse.

Legal cruelty. See Legal cruelty.

Crush. To break by means of pressure. To compress or
bruise between two hard bodies. To squeeze or force by
pressure so as to destroy the natural condition, shape, or
integrity of the parts, or to force together into a mass.
To defeat.

Cry. To call out aloud; to proclaim; to publish; to sell
at auction. A clamor raised in the pursuit of an escap-
ing felon. See Hue and cry.

Cry de pais, or cri de pais /kray do péyz/. The hue and
cry raised by the people in ancient times, where a felony
had been committed and the constable was absent.

Cryer /kraysr/. An auctioneer. One who calls out
aloud; one who publishes or proclaims. See Crier.

Crypta /kripta/. A chapel or oratory underground, or
under a church or cathedral.

C.S.C. Civil Service Commission.

C.T.A. An abbreviation for cum testamento annexo, in
describing a species of administration.

Cucking-stool. An engine of correction for common
scolds, which in the Saxon language is said to signify the
scolding-stool, though now it is frequently corrupted into
ducking-stool, because the judgment was that, when the
woman was placed therein, she should be plunged in the
water for her punishment. It was also variously called
a “trebucket,” “tumbrel,” or “castigatory.” 4 Bl.Comm.
169.

Cuckold. A man whose wife is unfaithful; the husband
of an adulteress. It is explained that the word alludes
to the habit of the female cuckold, which lays her eggs
in the nests of other birds to be hatched by them. To
make a cuckold of a man is to seduce his wife.

Cueillette.
cueillette.

A term of French maritime law. See A

Cui ante divortium /kyGway &ntiy dovorsh(iy)om
/k(w)ay°/. (L. Lat. The full phrase was, Cui ipsa ante
divortium contradicere non potuit, whom she before the
divorce could not gainsay). A writ which anciently lay
in favor of a woman who had been divorced from her
husband, to recover lands and tenements which she had
in fee-simple, fee-tail, or for life, from him to whom her
husband had aliened them during marriage, when she
could not gainsay it. 3 BL.Comm. 183. Abolished in
1833.

Cui bono /kyaway bownow/k(w)ay®/k(w)ay’/. For
whose good; for whose use or benefit. “Cui bono is ever
of great weight in all agreements.” Sometimes translat-
ed, for what good, for what useful purpose.



CUI IN VITA

Cuicunque aliquis quid concedit concedere videtur
et id, sine quo res ipsa esse non potuit
/k(yuw)aykidpkwiy @lokwes kwid konsiydst konsiydoriy
vadiytor ét id sayniy kwow riyz ipso ésiy non potuwat/.
Whoever grants anything to another is supposed to
grant that also without which the thing itself would be
of no effect.

Cui in vita /kyaway an vayts/. (L.Lat. The full phrase
was, Cui in vita sua ipsa contradicere non potuit, whom
in his lifetime she could not gainsay). A writ of entry
which lay for a widow against a person to whom her
husband had in his lifetime aliened her lands. It was a
method of establishing the fact of death, being a trial
with witnesses, but without a jury. The object of the
writ was to avoid a judgment obtained against the
husband by confession or default. It was rendered obso-
lete in England by force of 32 Hen. VIII, c. 28, § 6.

Cui jurisdictio data est, ea quoque concessa esse
videntur, sine quibus jurisdictio explicari non po-
test /k(yaw)ay jurssdiksh(iy)ow déyts ést, iys kwowkwiy
konséso ésiy vodéntor, sayniy kwibss jurssdiksh(iy)ow
éksplokéray non powtsst/. To whomsoever a jurisdic-
tion is given, those things also are supposed to be grant-
ed, without which the jurisdiction cannot be exercised.
The grant of jurisdiction implies the grant of all powers
necessary to its exercise.

Cui jus est donandi, eidem et vendendi et concedendi
jus est /kyuway jss ést don@nday iyaydom ét vondénday
et konsadénday j3s ést/. He who has the right of giving
has also the right of selling and granting.

Cuilibet in arte sua perito est credendum /kyuway-
libst in artiy syaws poraytow ést krodéndom/. Any
person skilled in his peculiar art or profession is to be
believed [i.e., when he speaks of matters connected with
such art]. Credence should be given to one skilled in his
peculiar profession.

Cuilibet licet juri pro se introducto renunciare
/kyuwaylobat laysot jariy prow siy intraddktow
rondnsiyériy/. Any one may waive or renounce the
benefit of a principle or rule of law that exists only for
his protection.

Cui licet quod majus, non debet quod minus est non
licere /kyaway laysst kwod méyjss, non débst kwod
maynss est non lesiriy/. He who is allowed to do the
greater ought not to be prohibited from doing the less.
He who has authority to do the more important act
ought not to be debarred from doing what is of less
importance.

Cui pater est populus non habet ille patrem /kyuway
péytor ost popyslss non héybat iliy petraom/. He to
whom the people is father has not a father.

Cuique in sua arte credendum est /kyuwaykwiy in
s(y)aws artiy krodéndom ést/. Everyone is to be be-
lieved in his own art.

Cujus est commodum ejus debet esse incommodum
/kyawjos eést komowdom iyjos débst ésiy in-
komadam/. Whose is the advantage, his also should be
the disadvantage.

378

Cujus est dare, ejus est disponere /kyiuwjss ést dériy,
iyjos est dispéwnariy/. Whose it is to give, his it is to
dispose; or, “the bestower of a gift has a right to
regulate its disposal.”

Cujus est divisio, alterius est electio /kytwjos ést
dovizh(iy)ow oltoriyis eést oléksh(iy)ow/. Whichever [of
two parties] has the division [of an estate], the choice [of
the shares] is the other’s. In partition between co-
parceners, where the division is made by the eldest, the
rule in English law is that she shall choose her share
last. 2 Bl.Comm. 189.

Cujus est dominium ejus est periculum /kyawjos ést
dominiyam iyjas est parikyslom/. The risk lies upon the
owner of the subject.

Cujus est instituere, ejus est abrogare /kyuwjos ést
instotyuworiy iyjos ést ebrogériy/. Whose right it is to
institute, his right it is to abrogate.

Cujus est solum, ejus est usque ad ccelum /kytwjos ést
sowlom, iyjos ést dskwiy &d siylom/. Whose is the soil,
his it is up to the sky. He who owns the soil, or surface
of the ground, owns, or has an exclusive right to, every-
thing which is upon or above it to an indefinite height.
2 Bl.Comm. 18; 3 Bl.Comm. 217.

Cujus est solum, ejus est usque ad ccclum et ad
inferos /kyawjss ést sowlom, iyjos ést 3skwiy &d siylom
ad &d inforows/. To whomsoever the soil belongs, he
owns also to the sky and to the depths. The owner of a
piece of land owns everything above and below it to an
indefinite extent.

Cujus juris (i.e., jurisdictionis) est principale, ejus-
dem juris erit accessorium /kyawjss jurss est
prinsopéyliy, iyjdsdom jurss éhrst &ksosériyom/. An
accessory matter is subject to the same jurisdiction as its
principal.

Cujus per errorem dati repetitio est, ejus consulto
dati donatio est /kyawjss par ororom déytay reépa-
tish(iyJow est, iyjss konsdltow déytay donéy-
sh(iy)ow est/. He who gives a thing by mistake has a
right to recover it back; but, if he gives designedly, it is
a gift.

Cujusque rei potissima pars est principium
/kyuwjsskwiy riyay patisomo parz ést prinsipiyom/.
The chiefest part of everything is the beginning.

Culagium /ksléyjiyam/. In old records, the laying up a
ship in a dock, in order to be repaired.

Cul de sac /k3l do s&k/. (Fr. the bottom of a sack.) A
blind alley; a street which is open at one end only. A
street closed at one end. Beckham v. State, 64 Cal.
App.2d 487, 149 P.2d 296, 300.

Culpa /k3lpa/. Lat. A term of the civil law, meaning
fault, neglect, or negligence. There are three degrees of
culpa, lata culpa, gross fault or neglect; levis culpa,
ordinary fault or neglect; levissima culpa, slight fault or
neglect, and the definitions of these degrees are precise-
ly the same as those in our law. This term is to be
distinguished from dolus, which means fraud, guile, or
deceit.
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Culpabilis /kslpéybsles/. Lat. In old English law,
guilty. Culpabilis de intrusione, guilty of intrusion.
Non culpabilis (abbreviated to non cul.), the plea of “not
guilty.” See Culprit.

Culpability /kslpabilotiy/. Blameworthiness. Except in
cases of absolute liability, a person’s criminal culpability
requires a showing that he acted purposely, knowingly,
recklessly or negligently, as the law may require, with
respect to each material element of the offense. Model
Penal Code, § 2.02(1).

Culpable conduct /k3lpsbsl/. Blamable; censurable;
criminal; at fault; involving the breach of a legal duty
or the commission of a fault. That which is deserving of
moral blame.

Such conduct normally involves something more than
simple negligence and implies conduct which is blama-
ble, censurable, involving the breach of a legal duty or
the commission of a fault. It implies that the act or
conduct spoken of is reprehensible or wrong, but not
that it involves malice or a guilty purpose. Werner v.
Upjohn Co., Inc., C.A.Md., 628 F.2d 848, 856.

As to culpable Homicide; Ignorance; Neglect; Negli-
gence; and Wantonness, see those titles.

Culpa caret qui scit sed prohibere non potest /k3lps
kerot kway sit séd prowhobiriy non powtsst/. He is
clear of blame who knows, but cannot prevent.

Culpa est immiscere se rei ad se non pertinenti /k3lps
est omisariy siy riyay @&d siy non partonéntay/. It is a
fault for any one to meddle in a matter not pertaining to
him.

Culpa in contrahendo /k3lps in kontrohéndow/. Term
used to describe the liability which attaches to breach of
contract, especially a breach by the offeror after the
offeree has begun performance in a unilateral contract
and is stopped by the offeror before completion of the
performance which is also the acceptance of the offer in
a unilateral contract.

Culpa lata dolo zquiparatur /kilps léyto dowlow
ekwoporéytor/. Gross negligence is held equivalent to
intentional wrong.

Culpa tenet [teneat] suos auctores /k3lps ténot
s(y)awows  oktoriyz/°téniyat®/. Misconduct binds
[should bind] its own authors. It is a never-failing
axiom that every one is accountable only for his own
delicts.

Culprit. One accused or charged with commission of
crime. Also, commonly used to mean one guilty of a
crime or fault.

Blackstone believes this term to be an abbreviation of
the old forms of arraignment, whereby, on the prisoner’s
pleading not guilty, the clerk would respond, “culpabilis,
prit”, i.e., he is guilty and the crown is ready. It was (he
says) the viva voce replication by the clerk, on behalf of
the crown, to the prisoner’s plea of non culpabilis; prit
being a technical word, anciently in use in the formula
of joining issue. 4 BlL.Comm. 339. The ordinary deriva-
tion is from culpa.

CUM GRANO SALIS

Cultivator. A cropper. See Sharecropper.
Cultura /ksltyura/. A parcel of arable land.

Culvertage /k3lvartsj/. In old English law, a base kind
of slavery. The confiscation or forfeiture which takes
place when a lord seizes his tenant’s estate.

Cum actio fuerit mere criminalis, institui poterit ab
initio criminaliter vel civiliter /kdm &ksh(iy)ow
fyaworat miriy krimonéylss, instityuway potorat @b
anish(iy)ow krimonéylotor veél sovilotor/. When an ac-
tion is merely criminal, it can be instituted from the
beginning either criminally or civilly.

Cum adsunt testimonia rerum, quid opus est verbis?
/kdm &dsdnt testomoéwniys rirom, kwid Owpass eést
virbas/. When the proofs of facts are present, what
need is there of words?

Cum aliquis renunciaverit societati, solvitur societas
/kdm Zlokwis randnsiyéyvorat sssaystéytay, soOlvotor
sosayst@s/. When any partner renounces the partner-
ship, the partnership is dissolved.

Cum confitente sponte mitius est agendum /kim
konfoténtiy spontiy mish(iy)ss ést sjéndom/. One con-
fessing willingly should be dealt with more leniently.

Cum copula /k3m koépysls/. Lat. With copulation, i.e.,
sexual intercourse. Used in speaking of the validity of a
marriage contracted “per verba de futuro cum copula,”
that is, with words referring to the future (a future
intention to have the marriage solemnized) and consum-
mated by sexual connection.

Cum de lucro duorum queritur, melior est causa
possidentis /kdm diy l(y)awkrow dyuwoérom kwirator,
miyliyar ést k6zo pssidiyéntas/. When the question is as
to the gain of two persons, the cause of him who is in
possession is the better.

Cum dividend /kyawm divadénd/. Means that when a
share of stock is sold after a dividend is declared, the
buyer has the right to the dividend; lit., with dividend.
See also Dividend (Cumulative dividend).

Cum duo inter se pugnantia reperiuntur in testamen-
to, ultimum ratum est /kdm d(y)awow intor siy
pagn&nsh(iy)s ropdriydntar in testoméntow, 3ltamam
réytom ést/. Where two things repugnant to each other
are found in a will, the last shall stand.

Cum duo jura concurrunt in una persona zquum est
ac si essent in duobus /kdm d(y)awow jurs kankiront
in yiwno porsowno iykwam ést &k say ésant in
d(y)uwéwbas/. When two rights meet in one person, it
is the same as if they were in two persons.

Cum grano salis /kdm gréynow séylos/kim gr&now
s&los/. (With a grain of salt) With allowance for
exaggeration.

Cum in corpore dissentitur, apparet nullam esse ac-
ceptionem /kdm in korporiy daséntator, apérat ndlom
ésiy oksépshiyownom/. When there is a disagreement
in the substance, it appears that there is no acceptance.

Cum in testamento ambigue aut etiam perperam
scriptum est benigne interpretari et secundum id
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quod credibile est cogitatum credendum est /k3m in | Cumulative preferred dividend. Dividend on pre-

téstoméntow @&mbigyuwiy ot ésh(iy)Jom parpsrom
skriptom ést banigniy int3rpratéray ét sokdndom id kwod
kradiboliy ést kojotéytom krodéndom ést/. Where an
ambiguous, or even an erroneous, expression occurs in a
will, it should be construed liberally, and in accordance
with the testator’s probable meaning.

Cum legitime nuptie factz sunt, patrem liberi se-
quuntur /k3m lsjitomiy ndpshiyiy féktiy sdnt, p&trom
libsray sokwantor/. Children born under a legitimate
marriage follow the condition of the father.

Cum onere /k3m 6wnoriy/. With the burden; subject to
an incumbrance or charge. What is taken cum onere is
taken subject to an existing burden or charge.

Cum par delictum est duorum, semper oneratur pet-
itor et melior habetur possessoris causa /kdm par
doliktom ést d(y)uwoérsm, sémpar ownoréytor pétotar ét
miyl(i)ysr habiyter powzesorss k6za/. When both parties
are in fault the plaintiff must always fail, and the cause
of the person in possession be preferred.

Cum pertinentiis /kdm portonénshiyss/. With the ap-
purtenances.

Cum quod ago non valet ut ago, valeat quantum
valere potest /kdm kwod éygow non valst 3t éygow,
véliyst kwontom voliriy péwtest/. When that which I
do is of no effect as I do it, it shall have as much effect
as it can; ie., in some other way.

Cum rights. Lit. with rights; a share of stock sold
under conditions which permit the buyer to buy new
stock of the issuer in a stated amount.

Cum testamento annexo /k3m testoméntow snéksow/.
L. Lat. With the will annexed. A term applied to
administration granted where a testator makes an in-
complete will, without naming any executors, or where
he names incapable persons, or where the executors so
named refuse to act. If the executor has died, an
administrator de bonis non cum testamento annexo (of
the goods not [already] administered upon with the will
annexed) is appointed. Often abbreviated d. b. n. c. t. a.

Cumulative /kyamyslotov/. Additional; heaping up;
increasing; forming an aggregate. The word signifies
that two things are to be added together, instead of one
being a repetition or in substitution of the other.

As to cumulative Dividend, Punishment, and Stock, see
those titles.

Cumulative evidence. Additional or corroborative evi-
dence to the same point. That which goes to prove what
has already been established by other evidence. See
also Corroborating evidence:

Cumulative legacies. Legacies given in addition to a
prior legacy, as when one legacy is given in a will and
another legacy is given to the same person in a codicil.
See also Legacy.

Cumulative offense. One which can be committed only
by a repetition of acts of the same kind but committed
on different days or times.

ferred stock which, if declared at the end of a particular
year, must be paid before any common stock dividend is
paid. See also Dividend.

Cumulative preferred stock. See Stock.

Cumulative remedy. A remedy created by statute in
addition to one which still remains in force. Wulff-Han-
sen & Co. v. Silvers, Cal. App,, 120 P.2d 677, 680.

Cumulative sentence. Any sentence which is to take
effect after the expiration of a prior sentence; also
known as “from and after” sentence. See also Sentence.

Cumulative voting. Type of voting in which a stock-
holder may cast as many votes for directors as he has
shares of stock multiplied by the number of directors to
be elected. The stockholder may cast all his votes for
one or more but fewer than all the directors on the slate,
and hence, minority representation is promoted. It is a
method of voting that allows substantial minority share-
holders to obtain representation on the board of di-
rectors. Cumulative voting is required under the corpo-
rate laws of some states, while in most states such
voting can be included or expressly excluded at the
option of the corporation in its articles of incorporation.
See, e.g., Rev.Model Bus.Corp. Act § 7.28. Compare
Noncumulative voting.

A system of minority representation which is used for
the election of members of the lower house of the Illinois
legislature. Each voter has three votes which he may
lump together on one candidate or distribute among two
or three candidates as he chooses.

Cunades /kuwnades/. In Spanish law, affinity; alli-
ance; relation by marriage.

Cuneator /kyuwniyeydor/ Lat. /kyuawniyéytor/. A coin-

er.  Cuneare /kyuwniyériy/, to coin.  Cuneus
/kyawniyss/, the die with which to coin. Cuneata
/kyuwniyéyts/, coined.

Cunnilingus /ksnslingss/. An act of sex committed
with the mouth and the female sexual organ.

Cur. A common abbreviation of curia.

Cura /kyura/. Lat. Care; charge; oversight; guardian-
ship. In the civil law a species of guardianship which
commenced at the age of puberty (when the guardian-
ship called “tutela” expired), and continued to the com-
pletion of the twenty-fifth year.

Curagulos /kyuréygyslas/. One who takes care of a

thing.

Curate /kyurst/. In ecclesiastical law, an incumbent
who has the cure of souls, but now generally restricted
to signify the spiritual assistant of a rector or vicar in
his cure. An officiating temporary minister in the Eng-
lish church, who represents the proper incumbent; be-
ing regularly employed either to serve in his absence or
as his assistant, as the case may be. He may be tempo-
rary or stipendiary or perpetual.

Curateur /kyuratyir/. In French law, a person charged
with supervising the administration of the affairs of an
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emancipated minor, giving him advice, and assisting
him in the important acts of such administration.

Curatio /kysréyshow/. In the civil law, the power or
duty of managing the property of him who, either on
account of infancy or some defect of mind or body,
cannot manage his own affairs. The duty of a curator
or guardian.

Curative /kyurstov/. Intended to cure (that is, to obvi-
ate the ordinary legal effects or consequences of) defects,
errors, omissions or irregularities. The word is defined
as relating to, or employed in, the cure of diseases;
tending to cure; a remedy.

Curative admissibility of evidence. The doctrine of “cur-
ative admissibility” allows evidence which is otherwise
inadmissible to be presented because similar evidence
has been introduced by the adverse party. People v.
Wilbert, 15 I11.App.3d 974, 305 N.E.2d 173, 179. In some
jurisdictions, an opponent may counter or answer evi-
dence which has been admitted without objection
though otherwise inadmissible to cure the effect of such
evidence. This rule is not of universal application or
acceptance.

Curative statute. A law, retrospective in effect, which is
designed to remedy some legal defect in previous trans-
actions. A form of retrospective legislation which
reaches back into the past to operate upon past events,
acts or transactions in order to correct errors and irreg-
ularities and to render valid and effective many at-
tempted acts which would otherwise be ineffective for
the purpose intended. As applied to conveyances they
supply one or more ingredients of a legal act which the
parties intended to perform but which they failed to
accomplish completely or which they executed only im-
perfectly.

Curator /kysrator/kysréytor/. A temporary guardian or
conservator appointed by the court to care for the prop-
erty or person or both of an incompetent, spendthrift, or
a minor. One in charge of museum, art gallery, or the
like.

In Louisiana, a person appointed to take care of the
estate of an absentee.

Curator ad hoc /kysréytor &d hok/. A guardian or
other person appointed to take charge or care of a single
matter or transaction; a special guardian.

Curator ad litem /kysréytor 3d laydom/. Guardian for
the suit or action.

Curator bonis /kysréyter béwnass/. In the civil law, a
guardian or trustee appointed to take care of property in
certain cases; as for the benefit of creditors.

Curatorship. The office of a curator or guardian. Com-
pare Tutorship.

Curatrix /kysréytroks/. A woman who has been ap-
pointed to the office of curator; a female guardian.

Curatus non habet titulum /kysréytos non héybat
tityslom/. A curate has no title [to tithes]

CURIA

Cure. The act of healing; restoration to health from
disease, or to soundness after injury.

Under rule that a vessel and her owner must provide
maintenance and “cure” for seaman injured or falling ill
while in service, “cure” is care, including nursing and
medical attention during such period as the duty contin-
ues. Calmar S. S. Corporation v. Taylor, 303 U.S. 525,
58 S.Ct. 651, 653, 82 L.Ed. 993. See also Maintenance
and cure.

The right of a seller under U.C.C. to correct a non-con-
forming delivery of goods to buyer within the contract
period. § 2-508.

Term as used in Chapter 13 bankruptcy proceedings
(adjustment of debts of an individual) refers to provision
in repayment plan for “curing” defaults in debt obli-
gations. Bankruptcy Code § 1322(b)(3).

Cure by verdict. In common law pleading, the rectifica-
tion or rendering nugatory of a defect in the pleadings
by the rendition of a verdict; the court presuming after
a verdict, that the particular thing omitted or defective-
ly stated in the pleadings was duly proved at the trial.
This function is served by Rule of Civil Procedure 15
which permits amendment of pleadings to conform to
the evidence.

Cure of souls. In ecclesiastical law, the ecclesiastical or
spiritual charge of a parish, including the usual and
regular duties of a minister in charge.

Curfew. A law (commonly an ordinance) which imposes
on people (particularly children) the obligation to re-
move themselves from the streets on or before a certain
time of night.

An institution supposed to have been introduced into
England by order of William the Conqueror, which con-
sisted in the ringing of a bell or bells at eight o’clock at
night, at which signal the people were required to extin-
guish all lights in their dwellings, and to put out or rake
up their fires, and retire to rest, and all companies to
disperse. The word is probably derived from the French
couvre feu, to cover the fire. The curfew is spoken of in
1 Social England 373, as having been ordained by Wil-
liam I, in order to prevent nightly gatherings of the
people of England. But the custom is evidently older
than the Norman; for we find an order of King Alfred
that the inhabitants of Oxford should at the ringing of
that bell cover up their fires and go to bed. And there is
evidence that the same practice prevailed at this period
in France, Normandy, Spain, and probably in most of
the other countries of Europe. It was doubtless intend-
ed as a precaution against fires, which were very fre-
quent and destructive when most houses were built of
wood. It appears to have met with so much opposition
that in 1103 we find Henry I, repealing the enactment of
his father on the subject; and Blackstone says that,
though it is mentioned a century afterwards, it is rather
spoken of as a time of night then as a still subsisting
custom. Shakespeare frequently refers to it in the same
sense.

Curia /kyuriys/. In old European law, a court. The
palace, household, or retinue of a sovereign. A judicial
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tribunal or court held in the sovereign’s palace. A court
of justice. The civil power, as distinguished from the
ecclesiastical. A manor; a nobleman’s house; the hall
of a manor. A piece of ground attached to a house; a
yard or courtyard. A lord’s court held in his manor.
The tenants who did suit and service at the lord’s court.
A manse.

In Roman law, a division of the Roman people, said to
have been made by Romulus. They were divided into
three tribes, and each tribe into ten curice, making
thirty curice in all. The place or building in which each
curia assembled to offer sacred rites. The place of
meeting of the Roman senate; the senate house. The
senate house of a province; the place where the decu-
riones assembled. See Decurio.

Curia admiralitatis /kyuriys @dmor&lotéytos/. The

court of admiralty.

Curia advisari vult /kyariys @dveséray vslt/. L. Lat.
The court will advise; the court will consider. A phrase
frequently found in the reports, signifying the resolution
of the court to suspend judgment in a cause, after the
argument, until they have deliberated upon the ques-
tion, as where there is a new or difficult point involved.
It is commonly abbreviated to cur. adv. vult, or c. a. v.

Curia baronis, or baronum /kytriys barownas/*boréw-
nom/. In old English law, a court-baron.

Curia cancellariz officina justitiz /kyuriys k&nssléri-
yiy ofasdyns jastishiyiy/. The court of chancery is the
workshop of justice.

Curia christianitatis /kytriys kristiy@nstéytas/. The

ecclesiastical court.

Curia claudenda /kyuriys klodénds/. The name of a
writ to compel another to make a fence or wall, which
he was bound to make, between his land and the plain-
tiff’'s. Now obsolete.

Curia comitatus /kyuriyo komotéytss/. The county

court (q.u.).

Curia domini /kyuriys domenay/. In old English law,
the lord’s court, house, or hall, where all the tenants
met at the time of keeping court.

Curia magna /kytriys m&gna/. In old English law, the
great court; one of the ancient names of parliament.

Curia majoris /kyuriys mojorss/. In old English law,

the mayor’s court.

Curia militum /kyariys milstam/. A court so called,
anciently held at Carisbrook Castle, in the Isle of Wight.

Curia palatii /kyuriys paléyshiyay/. In old English law,
the palace court. It was abolished by 12 & 13 Vict, e.
101.

Curia parliamenti suis propriis legibus subsistit
/kyuariys parl(y)oméntay syawss prowpriyss liyjobes
sobsistat/. The court of parliament is governed by its
own laws.
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Curia pedis pulverizati /kyariys piydss pdlvorszéytay/.
In old English law, the court of piedpoudre or pie-
pouders. See Court of Piepoudre.

Curia personz /kyuriys perséwniy/. In old records, a

parsonage-house, or manse.

Curia regis /kyuriys riyjos/. The king’s court. A term
applied to the aula regis, the bancus, or communis
bancus, and the iter or eyre, as being courts of the king,
but especially to the aula regis (which title see).

Curing title. Removal of defects from land title which
render such unmarketable. “Clearing”, “curing”,
“straightening out”, or “removing cloud from” title de-
notes acts or proceedings necessary to render title mar-
ketable. See Action to quiet title.

Curiosa et captiosa interpretatio in lege reprobatur
/kyuriyowso ét kapshiyowss intdrpratéysh(iy)ow in liyjiy
réprabéytar/. A curious [overnice or subtle] and cap-
tious interpretation is reprobated in law.

Curnock /k3rnak/. In old English law, a measure con-
taining four bushels or half a quarter of corn.

Currency. Coined money and such banknotes or other
paper money as are authorized by law and do in fact
circulate from hand to hand as the medium of exchange.
See also Blocked currency; Comptroller of Currency; Cur-
rent money; Legal tender.

Current. Running; now in transit; present existence;
now in progress; whatever is at present in course of
passage, as “the current month.” American Fruit
Growers v. United States, C.C.A.Cal., 105 F.2d 722, 726.
Most recent; up-to-date.

A continuous movement in the same direction, as a
fluid stream. Buckeye Incubator Co. v. Blum, D.C.Ohio,
17 F.2d 456, 458.

Passing in time or belonging to the time actually
passing. Now passing or present in its course, as the
current month, and as applied to current obligations it
denotes the obligations then passing or present in its
progress, the service rendered and the compensation
therefor measured by the time of the occurrence of the
event.

The word ‘“‘current”, when used as an adjective, has
many meanings, and definition depends largely on word
which it modifies, or subject-matter with which it is
associated. Commissioner of Internal Revenue v. Kel-
ler, C.C.A, 59 F.2d 499, 501. See e.g. usages that follow
below.

Current account. An open, running, or unsettled ac-
count between two parties.

Current assets. Any property that will be or could be
converted into cash in the normal operation of a busi-
ness or at an earlier date, usually within one year.
Short-term assets; e.g. cash, accounts receivable, inven-
tory.

Current expenses. Ordinary, regular, recurring, and
continuing expenditures for the maintenance of proper-
ty, the carrying on of a business, an office, municipal
government, etc.
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Current funds. Cash and other assets readily convert-
ible into cash. Money which circulates as legal tender.
Formerly, this phrase meant gold or silver, or something
equivalent thereto, and convertible at pleasure into coin
money. Bull v. First National Bank, 123 US. 105, 8
S.Ct. 62, 31 LEd. 97. See Current money.

Current income. Income which is due within the
present accounting period.

Current liabilities. An obligation that will be paid in
the ordinary course of a business or within one year. A
current liability is paid by expending a current asset.
The phrase “current liability” carries with it the idea of
a liability that is presently enforceable. Warren Co. v.
Commissioner of Internal Revenue, C.A.Ga., 135 F.2d
679, 684, 685.

Current maintenance. The expense occasioned in keep-
ing the physical property in the condition required for
continued use during its service life. Lindheimer v.
Illinois Bell Telephone Co., 292 U.S. 151, 54 S.Ct. 658, 78
L.Ed. 1182.

Current market value. The value of an asset which
may be realized by liquidation within the present ac-
counting period. Present value which may be realized
in an arms length transaction between a willing buyer
and a willing seller. See also Fair market value.

Current money. The currency of the country; whatever
is intended to and does actually circulate as currency;
every species of coin or currency. In this phrase the
adjective “current” is not synonymous with “convert-
ible”. It is employed to describe money which passes
from hand to hand, from person to person, and circu-
lates through the community, and is generally received.
Money is current which is received as money in the
common business transactions, and is the common medi-
um in barter and trade. See also Currency; Legal tender.

Current obligations. Such as are presently enforceable
and not past due. Naylor v. Gutteridge, Tex.Civ.App.,
430 SW.2d 726, 733. See also Current liabilities.

Current price. This term means the same as “market
value”, “market price”, “going price”, the price that
runs or flows with the market. See also Current market

value; Fair market value.
Current revenues. See Current income.

Current value. See Current market value; Fair market
value.

Current wages. Such as are paid periodically, or from
time to time as the services are rendered or the work is
performed; more particularly, wages for the current
period, hence not including such as are past-due or
deferred. See also Minimum wage.

Current year. The year now running. Ordinarily, a
calendar year in which the event under discussion took
place; though the current fiscal year of a business may
run from July 1st to June 30th, or some other twelve
month period.

CURTESY

Curriculum. The set of studies or courses for a particu-
lar period, designated by a school or branch of a school.

Currit quatuor pedibus /k3hrat kwotuwer pédabas/. L.
Lat. It runs upon four feet; or, as sometimes expressed,
it runs upon all fours. A phrase used in arguments to
signify the entire and exact application of a case quoted.
“It does not follow that they run quatuor pedibus.”

Currit tempus contra desides et sui juris con-
temptores /kirot témpos kontro diysodiyz ét syaway
jurss kontem(p)toriyz/. Time runs against the slothful
and those who neglect their rights.

Cursing. Malediction; imprecation; execration; pro-
fane words intended to convey hate and to invoke harm,;
swearing.

Cursitor baron /karsator b&ran/. In old English law, an
officer of the court of exchequer, who is appointed by
patent under the great seal to be one of the barons of
the exchequer. The office was abolished by St. 19 & 20
Vict., c. 86.

Cursitors /kirsotarz/. In old English law, clerks in the
chancery office, whose duties consisted in drawing up
those writs which were of course, de cursu, whence their
name. They were abolished by St. 5 & 6 Wm. IV, c. 82.

Cursor /kirsor/. An inferior officer of the papal court.

Cursory examination /kars(o)riy asgz&monéyshon/. An
inspection for defects visible or ascertainable by ordi-
nary examination; contrasted from a thorough examina-
tion.

Cursus curiz est lex curie /kirsos kylriyiy est léks
kyuriyiy/. The practice of the court is the law of the
court.

Curtail. To cut off the end or any part of; hence to
shorten, abridge, diminish, lessen, or reduce; and term
has no such meaning as abolish. State v. Edwards, 207
La. 506, 21 So.2d 624, 625.

Curtesy /kartasiy/. The estate to which by common law
a man is entitled, on the death of his wife, in the lands
or tenements of which she was seised in possession in
fee-simple or in tail during her coverture, provided they
have had lawful issue born alive which might have been
capable of inheriting the estate. It is a freehold estate
for the term of his natural life.

In some jurisdictions, there is no requirement that
issue be born of the union. This estate has gradually
lost much of its former value and now in some jurisdic-
tions it attaches only to the real estate which the wife
owns at death, rather than to the real estate owned by
the wife during the marriage, while in most states it has
been abolished or otherwise materially altered.

See also Dower.

Initiate and consummate. Curtesy initiate is the inter-
est which a husband has in his wife’s estate after the
birth of issue capable of inheriting, and before the death.
of the wife; after her death, it becomes an estate “by the
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curtesy consummate.” Hopper v. Gurtman, 126 N.J.
263, 18 A.2d 245, 246, 250.

Curtilage /kirtalsj/. A word derived from the Latin
cohors (a place enclosed around a yard) and the old
French cortilliage or courtillage which today has been
corrupted into court-yard. Originally, it referred to the
land and outbuildings immediately adjacent to a castle
that were in turn surrounded by a high stone wall;
today, its meaning has been extended to include any
land or building immediately adjacent to a dwelling, and
usually it is enclosed some way by a fence or shrubs.
U.S v. Romano, D.C.Pa., 388 F.Supp. 101, 104.

For search and seizure purposes, includes those out-
buildings which are directly and intimately connected
with the habitation and in proximity thereto and the
land or grounds surrounding the dwelling which are
necessary and convenient and habitually used for family
purposes and carrying on domestic employment. State
v. Hanson, 113 N.H. 689, 313 A.2d 730, 732.

Curtiles terrz /kortayliyz téhriy/. In old English law,

court lands. See Court lands.

Curtillium /kortil(i)ysm/. A curtilage (q.v.); the area or
space within the inclosure of a dwellinghouse.

Curtis /kirtos/. A garden; a space about a house; a
house, or manor; a court, or palace; a court of justice; a
nobleman’s residence.

Custa /k3sto/, custagium /késtéyj(iy)om/, custantia
/kast@&nsh(iy)s/. Costs.

Custode admittendo, custode amovendo /k3stadiy
&dmoténdow, kistodiy éymovéndow/. Writs for the ad-
mitting and removing of guardians.

Custodes /kastowdiyz/. In Roman law, guardians; ob-
servers; inspectors. Persons who acted as inspectors of
elections, and who counted the votes given.

In old English law, keepers; guardians; conservators.

Custodes libertatis angliz auctoritate parliamenti
/kastowdiyz libartéytas &pgliyiy oktoratéytiy
parl(y)oméntay/. The style in which writs and all judi-
cial processes were made out during the great revolu-
tion, from the execution of King Charles I, till Oliver
Cromwell was declared protector.

Custodes pacis /ksstowdiyz péysss/. Guardians of the

peace. 1 Bl.Comm. 349.

Custodial account. An account established on behalf of
someone else. For example, when a parent opens an
account for a minor child, or when a son or daughter
opens and controls a bank account of an infirm parent.

Custodial arrest. Confinement or detention by police or
government authorities during which a person is enti-
tled to certain warnings as to his rights when ques-
tioned. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602,
16 L.Ed.2d 694. See Custodial interrogation.

Custodia legis /kastowdiys liyjos/. In the custody of the
law. Doctrine of “custodia legis” provides that when
personal property is repossessed under writ of replevin,
property is considered to be in custody of the court,
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though actual possession may be in either of the parties
to the replevin action, and that property remains in
custody of court until judgment in replevin action final-
ly determines whether replevining party or prior holder
is entitled to possession. Brunswick Corp. v. J & P, Inc,,
C.A.Okl, 424 F.2d 100, 102. This doctrine is nothing
more than a practical “first come, first serve” method of
resolving jurisdictional disputes between two courts with
concurrent jurisdiction, and, under such doctrine, court
that first secures custody of property administers it.
Coastal Production Credit Ass’n v. Oil Screw “Santee”,
D.C.Ga,, 51 B.R. 1018, 1020.

Custodial interrogation. Custodial interrogation, with-
in Miranda rule requiring that defendant be advised of
his constitutional rights, means questioning initiated by
law enforcement officers after person has been taken
into custody or otherwise deprived of his freedom in any
significant way; custody can occur without formality of
arrest and in areas other than in police station. Mi-
randa v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d
694; Brewer v. Williams, 430 U.S. 387, 97 S.Ct. 1232.
See Interrogation; Miranda Rule.

Custodiam lease /ksstowdiyom liys/. In old English
law, a grant from the crown under the exchequer seal,
by which the custody of lands, etc., seised in the king’s
hands, was demised or committed to some person as
custodee or lessee thereof.

Custodian. General term to describe person or financial
institution that has charge or custody of property, secu-
rities, papers, assets, etc.

In bankruptcy proceedings, refers to a third party (e.g.
receiver or trustee) acting under mandatory authority
who takes charge of debtor’s assets for the benefit of
debtor’s creditors as a whole. In re Cash Currency
Exchange, Inc., D.C.I1l,, 37 B.R. 617, 627. See Bankrupt-
cy Code § 101 (11 U.S.C.A.).

Custody. The care and control of a thing or person.
The keeping, guarding, care, watch, inspection, preserva-
tion or security of a thing, carrying with it the idea of
the thing being within the immediate personal care and
control of the person to whose custody it is subjected.
Immediate charge and control, and not the final, abso-
lute control of ownership, implying responsibility for the
protection and preservation of the thing in custody.
Also the detainer of a man’s person by virtue of lawful
process or authority.

The term is very elastic and may mean actual impris-
onment or physical detention or mere power, legal or
physical, of imprisoning or of taking manual possession.
Within statute requiring that petitioner be “in custody”
to be entitled to federal habeas corpus relief does not
necessarily mean actual physical detention in jail or
prison but rather is synonymous with restraint of liber-
ty. U.S. ex rel. Wirtz v. Sheehan, D.C.Wis., 319 F.Supp.
146, 147. Accordingly, persons on probation or parole or
released on bail or on own recognizance have been held
to be “in custody” for purposes of habeas corpus proceed-
ings.
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See Chain of custody; Custodial interrogation; Custody
of children; In custody; Paremal Kidnapping Prevention
Act; Protective custody.

Custody account. A type of agency account in which
the custodian has the obligation to preserve and safe-
keep the property entrusted to him for his principal.

Custody of children. The care, control and mainte-
nance of a child which may be awarded by a court to one
of the parents as in a divorce or separation proceeding.
See also Guardianship; Parental Kidnapping Prevention
Act.

Divided custody. Divided custody is where child lives
with each parent part of the year with reciprocal visita-
tion privileges; in divided custody, parent with whom
child is living has complete control over child during
that period. In re Marriage of Ginsberg, Ind.App., 425
N.E.2d 656, 658.

Joint custody. Joint custody involves both parents shar-
ing responsibility and authority with respect to the
children; it may involve joint “legal” custody and joint
“physical” custody. In re Marriage of Ginsberg, Ind.
App., 425 N.E.2d 656, 658. Such includes physical shar-
ing of child in addition to both parents participating in
decisions affecting child’s life, e.g, education, medical
problems, recreation, etc; “joint custody” does not
mean fifty-fifty sharing of time, since each case depends
on child’s age, parent’s availability and desires, and
other factors. Plemer v. Plemer, La.App. 4 Cir, 436
So.2d 1348, 1349.

Temporary custody. Awarding of custody of a child to a
parent temporarily, pending the outcome of a separation
or divorce action.

The care, control and maintenance of a child which
may be awarded by a court to one of the parents as in a
divorce or separation proceeding.

Uniform Child Custody Jurisdiction Act. A uniform law
adopted in all states, cf. N.Y. McKinney’s Domestic
Relations Law, §§ 75-a to 75-z, to deal with multi-state
child custody and visitation disputes. Enacted in part to
deter parental kidnapping, it generally recognizes juris-
diction in a child’s “home state.”

Custody of the law. Property is in the custody of the
law when it has been lawfully taken by authority of
legal process, and remains in the possession of a public
officer (as a sheriff) or an officer of a court (as a receiver)
empowered by law to hold it. See Forfeiture; Seizure.

Custom. Term generally implies habitual practice or
course of action that characteristically is repeated in
like circumstances. Jones v. City of Chicago, C.A.7 Ill,,
787 F.2d 200, 204. See also Custom and usage.

Custom and usage. A usage or practice of the people,
which, by common adoption and acquiescence, and by
long and unvarying habit, has become compulsory, and
has acquired the force of a law with respect to the place
or subject-matter to which it relates. It results from a
long series of actions, constantly repeated, which have,
by such repetition and by uninterrupted acquiescence,
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acquired the force of a tacit and common consent.
Louisville & N. R. Co. v. Reverman, 243 Ky. 702, 49
S.W.2d 558, 560. An habitual or customary practice,
more or less widespread, which prevails within a geo-
graphical or sociological area; usage is a course of
conduct based on a series of actual occurrences. Corbin-
Dykes Elec. Co. v. Burr, 18 Ariz.App. 101, 500 P.2d 632,
634.

Parol evidence rule does not bar evidence of custom or
usage to explain or supplement a contract or memoran-
dum of the parties. U.C.C. § 2-203.

Classification. Customs are general, local or particular.
General customs are such as prevail throughout a coun-
try and become the law of that country, and their
existence is to be determined by the court. Or as
applied to usages of trade and business, a general cus-
tom is one that is followed in all cases by all persons in
the same business in the same territory, and which has
been so long established that persons sought to be
charged thereby, and all others living in the vicinity,
may be presumed to have known of it and to have acted
upon it as they had occasion. Local customs are such as
prevail only in some particular district or locality, or in
some city, county, or town. Particular customs are
nearly the same, being such as affect only the inhab-
itants of some particular district.

Usage distinguished. *“Usage” is a repetition of -acts,
and differs from ‘“‘custom” in that the latter is the law or
general rule which arises from such repetition; while
there may be usage without custom, there cannot be a
custom without a usage accompanying or preceding it.
U. S. for Use of E & R Const. Co., Inc. v. Guy H. James
Const. Co., D.C.Tenn., 390 F.Supp. 1193, 1209. See also
Usage.

Customarily. Means usually, habitually, according to
the customs; general practice or usual order of things;
regularly. Fuller Brush Co. v. Industrial Commission of
Utah, 99 Utah 97, 104 P.2d 201, 203.

Customary. According to custom or usage; founded on,
or growing out of, or dependent on, a custom (q.v.);
ordinary; usual; common.

Customary court-baron. See Court-baron.

Customary dispatch. Due diligence according to law-
ful, reasonable and well-known custom of port or ports
involved. Context and conditions existing or contem-
plated will, of course, affect the meaning of the phrase.
Taisho Kaiun Kabushiki Kaisha v. Gano Moore Co.,
D.C.Del., 14 F.2d 985, 986.

Customary estates. Estates which owe their origin and
existence to the custom of the manor in which they are
held. 2 Bl.Comm. 149.

Customary freehold. In old English law, a variety of
copyhold estate, the evidences of the title to which are to
be found upon the court rolls; the entries declaring the
holding to be according to the custom of the manor, but
it is not said to be at the will of the lord. The incidents
are similar to those of common or pure copyhold.
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Customary interpretation. See Interpretation.

Customary services. Such as are due by ancient cus-
tom or prescription only.

Customary tenants. Tenants holding by custom of the
manor.

Custom duties. See Customs duties.

Customer. One who regularly or repeatedly makes pur-
chases of, or has business dealings with, a tradesman or
business. Aiken Mills v. United States, D.C.S.C., 53
F.Supp. 524, 526; Arkwright Corporation v. United
States, D.C.Mass., 53 F.Supp. 359, 361. Ordinarily, one
who has had repeated business dealings with another.
A buyer, purchaser, consumer or patron.

In banking, any person having an account with a bank
or for whom a bank has agreed to collect items and
includes a bank carrying an account with another bank.
U.C.C. § 4-104(e). As to letters of credit, a buyer or
other person who causes an issuer to issue credit or a
bank which procures issuance or confirmation on behalf
of that bank’s customer. U.C.C. § 5-103(g).

Customers’ goods. This term as used in statement of
claim on fire policy referring to merchandise destroyed
as “customers’ goods,” in its ordinary sense, means
goods belonging to insured’s customers in his custody as
a bailee for the purpose of his trade.

Customers’ man. One who has duty to greet customers
of broker, when they appear in office on business, to
assist them in placing their orders, and generally to see
that their wants are taken care of. Fenner & Beane v.
Lincoln, Tex.Civ.App., 101 S.W.2d 305, 308. An employ-
ee of a brokerage house who solicits or processes orders
from the investing public for the purchase and sale of
commodities and securities to be executed upon various
commodities and securities exchanges. Such persons
also give investment advice to customers about the pur-
chase and sale of securities. Clothier v. Beane, 187 Okl.
693, 105 P.2d 752, 756.

Custome serra prise stricte /k3sto séhro prayz(iy)
strikt(iy)/. Custom shall be taken [is to be construed]
strictly.

Custom-house. The house or office where commodities
are entered for importation or exportation; where the
duties, bounties, or drawbacks payable or receivable
upon such importation or exportation are paid or re-
ceived; and where ships are cleared out, etc. A public
establishment for the inspection and assessment of
duties on imported goods. See also Bureau of Customs;
Customs broker; Customs Service.

Custom-house broker. One whose occupation it is, as
an agent, to arrange entries and other custom-house
papers, or transact business, at any port of entry, relat-
ing to the importation or exportation of goods, wares, or
merchandise. A person authorized by the commission-
ers of customs to act for parties, at their option, in the
entry or clearance of ships and the transaction of gener-
al business.
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Customs. This term is usually applied to those taxes
which are payable upon goods and merchandise import-
ed or exported. Pollock v. Farmer’s Loan & Trust Co.,
158 U.S. 601, 15 S.Ct. 912, 39 L.Ed. 1108. The duties,
toll, tribute, or tariff payable upon merchandise export-
ed or imported. Federal agency responsible for assess-
ing imported goods collecting duties. See 19 U.S.C.A.
See also Customs duties; Custom-house; Customs Ser-
vice; Tariff.

Customs and Patent Appeals Court. This court was
established in 1929 under Article III of the Constitution
of the United States as successor to the United States
Court of Customs Appeals. The Court was abolished by
the Federal Courts Improvement Act of 1982. Matters
formerly handled by this Court are now under the
jurisdiction of the United States Court of Appeals for
the Federal Circuit. See Courts of Appeals, U.S. See
also Court of International Trade.

Customs broker. Licensed agent or broker whose func-
tion is to handle the process of clearing goods through
customs.

Customs Court. A court created in 1890 as the Board of
United States General Appraisers and given this name
in 1926. The name of the Court was changed in 1980 to
the Court of International Trade. See that Court.

Customs duties. Taxes on the importation and exporta-
tion of commodities, merchandise and other goods. The
tariff or tax assessed upon merchandise, imported from,
or exported to a foreign country. See 19 U.S.C.A.

Tax levied by federal government on goods shipped
into U.S,, though in other countries it may include
export taxes as well. See also Customs; Tariff.

Customs House. See Custom-house; Customs Service.

Customs Service. The United States Customs Service
collects the revenue from imports and enforces customs
and related laws and also administers the Tariff Act of
1930, as amended, and other customs laws. Some of the
responsibilities which the Customs Service is specifically
charged with are as follows: properly assessing and
collecting customs duties, excise taxes, fees, and penal-
ties due on imported merchandise; interdicting and
seizing contraband, including narcotics and illegal
drugs; processing persons, carriers, cargo, and mail into
and out of the United States; administering certain
navigation laws; detecting and apprehending persons
engaged in fraudulent practices designed to circumvent
customs and related laws; protecting American business
and labor by enforcing statutes and regulations such as
the Anti-dumping Act; countervailing duty; copyright,
patent, and trademark provisions; quotas; and marking
requirements for imported merchandise. See also Bu-
reau of Customs; Custom-house.

Custos /k3stos/. Lat. A custodian, guard, keeper, or
warden; a magistrate.

Custos brevium /k3stos briyviyom/. In England, the
keeper of the writs. A principal clerk belonging to the
courts of queen’s bench and common pleas, whose office
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it was to keep the writs returnable into those courts.
The office was abolished by 1 Wm. IV, c. 5.

Custos ferarum /k3stas foréram/. A gamekeeper.

Custos horrei regii /k3stss hohriyay riyjiyay/. In old
English law, protector of the royal granary. 2 Bl.Comm.
394.

Custos maris /k3stas m&rss/. In old English law, ward-
en of the sea. The title of a high naval officer among
the Saxons and after the Conquest, corresponding with
admiral.

Custos morum /kistas méram/. The guardian of mor-
als. The court of queen’s bench has been so styled.

Custos placitorum coronz /k3stos plesotéorom korow-
niy/. In old English law, keeper of the pleas of the
crown. Cowell supposes this office to have been the
same with the custos rotulorum. But it seems rather to
have been another name for “coroner.”

Custos rotulorum /k3stss rotysléraom/. Keeper of the
rolls. An officer in England who had the custody of the
rolls or records of the sessions of the peace, and also of
the commission of the peace itself. He was always a
justice of the quorum in the county where appointed and
was the principal civil officer in the county. 1 Bl.Comm.
349; 4 Bl.Comm. 272.

Custos spiritualium /k3stos spiratyuwéyliyom/. In Eng-
lish ecclesiastical law, keeper of the spiritualities. He
who exercised the spiritual jurisdiction of a diocese
during the vacancy of the see.

Custos statum hzredis in custodia existentis melior-

em, non deteriorem, facere potest /kistos stéytom
horiydss in kostowdiys égzesténtss miyliyoram, non
dotiriyérom, féysoriy péwtast/. A guardian can make
the estate of an existing heir under his guardianship
better, not worse.

Custos temporalium /k3stss témparéyliyom/. In Eng-
lish ecclesiastical law, the person to whom a vacant see
or abbey was given by the king, as supreme lord. His
office was, as steward of the goods and profits, to give an
account to the escheator, who did the like to the excheq-
uer.

Custos terrz /k3stos téhriy/. In old English law, guardi-
an, warden, or keeper of the land.

Custuma antiqua sive magna /kistyomo &ntaykws say-
viy mé&gna/. (Lat. Ancient or great duties) In old
English law, the duties on wool, sheepskin, or wool-pelts
and leather exported were so called, and were payable
by every merchant, stranger as well as native, with the
exception that merchant strangers paid one-half as
much again as natives. 1 BL.Comm. 314.

Custuma parva et nova /k3styoms parva ét nowva/.
(Small and new customs.) Imposts of 3d. in the pound,
due formerly in England from merchant strangers only,
for all commodities, as well imported as exported. This
was usually called the “aliens duty,” and was first
granted in 31 Edw. I 1 Bl.Comm. 314.

CY-PRES

Cut. To penetrate, separate or lacerate as with a sharp
instrument. To shorten or reduce in content, time or
amount. To divide into parts or segments. One’s share
of something.

Cuth, couth /kuwf/. Sax. Known, knowing. Uncuth,
unknown. See Couthutlaugh; Uncuth.

Cuthred /k3frsd/.

Cut-over land. Land which has been logged; from
which desired timber has been removed.

Cutpurse /ktpsrs/. One who steals by the method of
cutting purses; a common practice in old England when
men wore their purses at their girdles, as was once the
custom.

Cutter of the tallies /kator ov 3o t&liyz/. In old English
law, an officer in the exchequer, to whom it belonged to
provide wood for the tallies, and to cut the sum paid
upon them, etc.

CWA. See Clean Water Acts.

A knowing or skillful counsellor.

CWAS. Contractor Weighted Average Share In Cost
Risk.

Cwt. A hundred-weight.

Cy /siy/. In law French, here. (Cy-apres /siyopréy/,

hereafter; cy-devant /siy dovon/, heretofore.) Also as,
so.

Cycle. A measure of time; a space in which the same
revolutions begin again; a periodical space of time.

Cyne-bot /kinsbowt/, or cyne-gild /kinagild/. In feudal
law, the portion belonging to the nation of the mulct for
slaying the king, the other portion or were being due to
his family.

Cynebote /kinobowt/. A mulct anciently paid by one
who killed another, to the kindred of the deceased.

Cyphonism /sayfonizom/. That kind of punishment
used by the ancients, and later by the Chinese, called by
Staunton the “wooden collar,” by which the neck of the
malefactor is bent or weighed down.

Cy-pres /siypréy/. As near as (possible). The rule of
cy-pres is a rule for the construction of instruments in
equity, by which the intention of the party is carried out
as near as may be, when it would be impossible or illegal
to give it literal effect. Thus, where a testator attempts
to create a perpetuity, the court will endeavor, instead
of making the devise entirely void, to explain the will in
such a way as to carry out the testator’s general inten-
tion as far as the rule against perpetuities will allow.
So in the case of bequests to charitable uses; and partic-
ularly where the language used is so vague or uncertain
that the testator’s design must be sought by construc-
tion.

Equitable power which makes it possible for court to
carry out testamentary trust established for particular
charitable purpose if testator has expressed general
charitable intent, and for some reason his purpose can-
not be accomplished in manner specified in the will. In
re Gatlin’s Estate, 16 C.A.3d 644, 94 Cal.Rptr. 295, 296.



CYRICBRYCE

Cyricbryce into a

church.
Cyricsceat /char(s)chshiyt/.
sceat, a tribute).
due to the church.

Cyrographarius /sayragrofériyas/. In old English law,
a cyrographer; an officer of the bancus, or court of
common bench.

/chir(a)chbriych/. A breaking

(From cyric, church, and
In Saxon law, a tribute or payment

Cyrographum /sayrografom/. A chirograph.

Czar /zar/(t)sar/. (Also written zar, tsar, tzar, etc.) The
title of the former emperors of Russia, derived from the
old Slavonic cesar, king or emperor, which, although
long held to be derived from the Roman title Caesar, is
almost certainly of Tartar origin. The Slavonic word
ultimately represents the Latin Caesar, but came
through the medium of a Germanic language in which
the word had the general sense “emperor.”
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In the beginning of the 10th century the Bulgarian
prince Symeon assumed this title, which remained at-
tached to the Bulgarian crown. In 1346 it was adopted
by Stephen Duschan, king of Serbia. Among the Rus-
sians the Byzantine emperors were so called, as were
also the khans of the Mongols that ruled in Russia.
Ivan III, grand prince of Moscow, held the title, and Ivan
IV, the Terrible, in 1547, caused himself to be crowned
as czar. In 1721 the Senate and clergy conferred on
Peter I, in the name of the nation, the title Emperor of
Russia, for which in Russia the Latin word im perator is
used. Peter the Great introduced the title imperator,
“emperor,” and the official style then became “Emperor
of all the Russias, Tsar of Poland, and Grand Duke of
Finland”; but the Russian popular appellation contin-
ued to be tsar (the preferable modern spelling). The last
tsar was Nicholas II, who abdicated on March 15, 1917,
and was later executed.





