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O. C. An abbreviation, in the civil law, for 
"ope consilio," (q. v.) In American law, these 
lettel's are used as an abbreviation for "Or­
phans' Court." 

O. 1<. A conventional symbol, of obscure 
origin, much used in commercial practice and 
occasionally in indorsements on legal docu­
ments, signifying "correct," "approved," "ac­
cepted," "satisfactory," or "assented to." 
See Getchell & Martin Lumber Co. v. Peter­
son, 124 Iowa, 599, 100 N. W .550; Morgan­
ton Mfg. Co. v. Ohio River, etc., Ry. Co., 121 
N. C.514, 28 S. E. 474, 61 Am. St. Rep. 679; 
Citizens' Bank. v. Farwell, 56 Fed. 570, 6 C. 
C. A. 24; Ind'ianapoUs, D. & 'V. R. Co. v. 
Sands, 133 Ind. 433, 32 N. E. 722; Penn To­
bacco Co. v. Leman, 109 Ga. 428, 34 S. E. 
679; International Filter Co. v. Conroe Gin, 
Ice & I ... ight Co. (Tex. Civ. App.) 269 S: W. 
210, 214; Howell v. Elk Hill Butter Co. (D. 
C.) 294 F.539, 541; Popper v. Spelz, 1'84 Ill. 
App. 35; Rosser v. Cole ('l'ex. Civ. App.) 226 
S. \V.510, 511; State v. Massachusetts Bond­
ing & Ins. Co., 91 Kan. 74, 136 P. 905, 907. 

O. N. B. An abbreviation for "Old Natura 
Brevium." See Natura Brevium. 

O. N I. It was the course of the English ex­
chequer, as soon as the sheriff entered into 
and made up his account for issues, amercia­
ments, etc., to mark upon each head "0. Ni .. " 
which denoted oneratur, nisi habeat suffi­
cientem exonera,tionem, and presently he be­
came the king's debtor, and a debet was set 
upon his 'head; whereupon the parties para­
vaile became debtors to the sheriff, and were 
discharged against the king, etc. 4 Inst. 116; 
Wharton. 

. 

O. S. An abbreviation for "Old Style," or 
"O]d Series." 

OATH.  An external pledge or asseveration, 
made in verification of statements made or to 
be made, coupled with an appeal to a sacred 
or venerated object, in evidence of the seri­
ous and reverent state of mind of the party, 
or with an invocation to a supreme being to 
witness the words of the party· and to visit 
him with punishment if they be false. See­
O'Reilly v. People, 86 N. Y. 154, 40 Am. Rep. 
525; Atwood v. Welton, 7 Conn. 70; Clinton 
v. State, 33 Ohio St. 32; Brock v. Milligan, 
10 Ohio, 123 ; Blocker v. Burness, 2 Ala. 354; 

Goolsby v. State, 17 Ala. App. 545, 86 So. 137, 
138; In re B.reidt, 84 N. J. Eq. 222, 94 A. 214, 
216. 

In its broadest sense, the term is use'd to 
include all forms of attestation by which a 
party signifies that he is bound in conscience 
to perform the act faithfully and truly. In 
a more restricted sense, it excludes all those 
forms of attestation or promise which are 
not accompanied by an imprecation. 

The term has been variously defined: as, "a 
solemn invocation of the vengeance of the Deity 

upon the witness if he do not declare the whole 
truth, so far as he knows it;" 1 Stark. Ev. 22; or, 
"a religious asseveration by which a person re­
nounces the mercy and imprecates the vengeance of 
Heaven if he do not speak the truth; " 1 Leach 
430; or, as "a religious act by which the party 

invokes God not only to witness the truth and sin­
cerity of his promise, but also to avenge his im­
posture or violated faith, or, in other words, to 
punish his perjury if he shall be guilty of it;" 10 
ToulIier, n. 343; Puffendorff, b. 4, c. 2, § 4. The es­
sential idea of an oath would seem to be, however, 
that of a recognition of God's authority by the 
party taking i\, and an undertaking to accomplish 
the transaction to which it refers as required by his 
laws. 

See Kissing the Book. 

Assertory Oath 

One relating to a past or present fact or 
state of .facts, as distinguished from a "prom­
issory" oath which relates to future conduct; 
particularly, any Q'ath required by law other 
than in judicial proceedings and upon induc­
tion to office, such, for example, as an oath 
to be made at the custom-house relative to 
goods imported. 

Corporal Oath 

See Corpora1. 

Decisive o r  Deoisory Oath 

In the civil law. Where one of the par­
ties to a suit, not being able to prove his 
charge, offered to refc� the decision. of the 
cause to the oath of his adversary, which the 
adversary was bound to accept, or tender the 
same proposal back again, otherwise the 
whole was taken as confessed by him. Cod. 
4,1,12. 

Extrajudicial Oath 

One not taken in any judicial proceeding, 
or without any authority or requirement of 
law, though taken formally before a proper 
person. State v. Scatena, 84 Minn. 281, 87 

N. W.764. 
J ud'icial Oath 

One taken in some judicial proceeding or 
in relation to some matter connected with 
judicial proceedings. One taken before�an 
officer in open court, as distinguished from 
a "non-judicial" oath, which is taken ltefore 
an officer ex parte or nut of·· court. State v. 

A solemn appeal to the Supreme Being in 
attestation of: the trutlb of some statement, 
and. an outward pledge that one's testimony 
is given under an immediate sense of re­
sponsibility to Gcd. State v. Jones, 28 Idaho, 
428, 154 P. 378, 381 ; Tyler, Oaths 15. 'Dreifus, 38 La. Ann. 877. 



1269 

Oa;th against Brl,bery 
One which could have been administered to 

a voter at an election for members of parlia­
ment. Abolished in 1854. Wharton.· 

Oath Ex Officio 

The oath by which a clergyman C'harged 
with a criminal offense was formerly allowed 
to swear himself to be innocent ; also the 
oath by which the compurgators swore that 
they believed in his innocence. 3 Bl. Comm. 
101, 447 ; Mozley & Whitley. 

Oath in Litem 

In the civil law. An O'ath permitted to be 
taken by the plaintiff, for the purpose of prov­
ing the value of vhe subject-matter in con­
troversy, when there was, no other evidence 
on that point, or when the defendant fraudu­
lently suppressed evidence which might have 
been available. See Greenl. Ev. § 348; 1 Eq. 
Cas. Abr. 229, ; Herman v. Drinkwater, 1 
Greenl. (Me'.) 27 ; Sneider v. GeiSS, 1 Yeates 
(Pa.) 34. 

Oath o,f Allegiance 

An oath by which a person promises and 
binds hhnself to bear true allegiance to a 
particular sovereign or government, e. f}., the 
United States; administered geneTally to 
high public officers and to soldiers and sailors, 
also to aliens applying for naturalization, 
and, occasionally, to citizens gen�rany as a 
prerequisite to their suing in the courts or 
prosecuting claims before government bu­
reaus. See Rev. St. U. S. §§ 1756" 2165, 5018, 

and Hectic'll 3478 (31 USCA § 204). 

Oath of Calumny 

In the civil law. An oath which a plaintiff 
was obliged to take that he was not prompt­
ed by malice or trickery in comm·�neing his 
action, but that he had bona fide a good cause 
of action. Poth. Pando lib. 5, tt. 16, 17, S. 124. 

Oath-Rite 

The form used at the taking of an oath. 

Official Oath 

One taken by an o-fficer when he assumes 
charge of his office, whereby he declares that 
he will faithfully discharge vhe duties of the 
same, or whatever else may be -required by 
statute in the particular case. 

Poor De'btor's Oath 

See the title Poor. 

Promissory Oaths
' 

Oaths which bind the party to observe a 
certain course of conduct , or to fulfill certain 
duties, in the future, 0'1' to demean himself 
thereafter in a stated manner with reference 
to specified objects o'r obligations ; such, for 
example, as the oath taken by a high execu­
tive officer, a legislator, a judge, a person 
seeking naturalization, an attorney at law. 

OB coN'T'INBN'l'IAM DELICTI 

Oase v. People, 6 Abb. N. C. (N. Y.) 151. A 
solemn appeal to God, or, in a wider sense, to 
some superior sanction or a sacred or revered 
person in witness of the, inviolahility of a 

promise or undertaking. People ex reI. Bry­
ant v. Zimmerman, 241 N. Y. 405, 150 N. E. 
497, 499, 43 A. L. R. 909. 

Purgatory O ath 

An oath by which a person purf}es or clears 

himself from presumptions, chargeH, or SllS­

picions standing against him, or from a con­
tempt. 

Qualified Oath 

One the force of which as an affirmation or 
denial may be qualified or modified by the dr­
cum stances under which it is ta lwn or which 

necessarily enter into it and constitute a part 
of it; especially thus used in Scotch law. 

Solemn O ath 

A corporal oath. Jackson v. State, 1 Ind. 
184. 

Sup'pletory Oath 

In the civil and ecclesiastical law. The tes­
timony of a Single witness to a faet is called 
"half-p'roof," on which no sentence can be 
founded ; in order to supply the MJher half 
of proof, the party himself (plaintiff or de­
fendant) is admitted to be examined in his 
own behalf, and the oath administered to him 
for that purpO'se is called the "suppletory 
oath," because it supplies the necessary quan­
tum of proof on which to found the sentence. 
3 Bl. Comm. 370. This term, although with­
out application in American law in its orig­
inal sense, is sometimes used as a designation 
of a party's oath required to be taken in au­
thentication or support of some piece of doc­
umentary evidence which he offers, for ex­

ample, his books of account. 

Volu nta.ry Oath 

Such as a person may take in extrajudicial 
matters, and not regularly in a court of jus­
tice, or before an officer invested with au­
thority to administer the same. Brown. 

O B. Lat. On account of ; for. Several 
Latin phrases and maxims, commencing with 
this word, are more commonly introduced 
by "in" (q. v.). 

OB CAUSAM A L I  QUAM A RE MAR I T I MA 
O RTAM. For some cause arising out of a 

maritime matter. 1 Pet. Adm. 92. Said to 
be Selden's translation of the French defini­

tion of admiralty jurisdiction, "pOUI(" Ie fait 
de Za liter." Id. 

OB CONT I N ENT I A M  D ELICT I .  On account 
of contrguity to the offense, i� e., being con­
taminated by conjunction with something 
illegal. For example, the cargo of a vessel, 
though not contraband or unlawful, may be 
condemned in admiralty, along with the ves­
sel, when the vessel has been engaged in sO'me 
service which renders her liable to seizure 



OB CONTINGENTIAM 

and confiscation. The cargo is then said to 
be condemned ob ()ontinential'n delicti. be­
cau�,e found in company with an unlnwful 
�erviee. See 1 Kent, Comm. 152. 

OB CONTINGENTIAM. OIl aceoullt of con­
nection; by rea�()n of similarity. I n Scotch 
law, this phrase expresses a ground for the 
consolidation of actions. 

DB FAVOREM M ERCATORU M .  In favor of 
merchants. ]!'leta, lib. 2, c. 63, §' 12. 

Db infamiam non so let juxta legem te,rrre ali­
quis per legem apparentem se purgare, n isi  
p ri us convictus fuerit vel confessus in curia. 
Glan. lib. 14, c. ii. On account of evil report, 
it is not usual, according to the law of the 
land, for any pt;rson to purge himself, unleSIS 
he have been previously convicted, or con­
fessed in court. 

D B  T U RPEM CAUSAM. For an immoral 
consideration. Dig., 12, 5. 

O BIERATUS. Lat. In Roman law. A debt­
or who was obliged to serve Ihis creditor till 
his debt was discharged. Adams, Rom. Ant. 
49. 

O B EDIEN CE. Compliance with a command, 
prohibition, 0'1' known law and rule of duty 
prescribed; the performance' of what is re­
quired or enjoined by authority, or the ab­
staining from what is prohibited, in compli­
ance with the command or prohibition. Web­
ster. 

O BEDIENTIA. An office, or the administra­
tion of it; a kind of rent; submission;' obedi­
ence.', 

Obedientia est legis esse.ntia. 11 Coke, 100. 
Obedience is the essence of the law. 

OBEDIENTIAL OBLIGATION. See Obliga­
tion. 

O B E DIENTIARIUS; OB EDIENTIARY. A 
monastic {)fficer. Du Cange; see 1 ,Poll. & 
Maitl. 417. 

OBIT. A funeral solemnity, or office for the 
dead. Cowell. The anniversary of a person's 
death; tJhe anniversary office. Oro. Jac. 51. 

OBIT SIN E  PROLE. Lat. [He] died with­
out issue. Yearb. M. 1 Edw. II. 1. 

OBITER. Lat. By the way; in passing ; in­
cidentally; collaterally. 

OBITER DICTUM.  A remark made, or opin ... 
ion expr€ssed� by a judge, in his decision upon 

a cause, ,jby the way," that is, incidentally 
or collaterally, and not directly upon the ques­
don before him, or upon a. 'point not neces­
sarily involved iIi the determination of the 
cause, or introduced by ,way of illustraUon" 
or analogy or ,argument. "See Dictum. 
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OBJECT, 17. ' In legal proceedings, to object 
(e. g., tp the admission of evidence) is to in­
terpose"','a declaratiQn to the effect that the 
particlilftr matter or thing under considera­
tion is nc.tdone or admitted with the consent 

of the party objeeting, but is by him consid­
ered improper or illegal, and referring the 
question of its propriety or legality to tlhe 

court. 

OBJ ECT, n. That which is percoived, known, 
thought· cf, or signified ;  that toward which 
a cognitive act is directed. Cent. Dict. '.rhe 
term includes whatever may be presented to 
the mind as well as to the senses; 'whatever, 
also, is acted upon or operated upon affirm­
atively, or intentionally influenced by any­
thing done, moved, or applied thereto ; Wells 
v. Shook , 8 Blatchf. 257, Fed. Cas. No. 17,406; 
it niay be used as having the serise o.f effect; 
Harland v. Territory, 3 Wash. T. 131, 13 P. 
453. 

The word "object" means the end aimed at, the 
thing sought to be accomplished, the aim or pur­
pose, the thing sought to be attained. State v, 
Banks, 33 Idaho, 765, 198 P. 472, 474; Miller v. 
TUcker, 142 Miss. 146, 105 So. 774, 'l77. 

O BJECT O ,F AN ACT I ON. '.Dhe thing sought 
to be obtained by the actiQn; the remedy de­
manded or the relief or recovery sought or 
prayed for; not the same' thing as the cause 
of action or the subject Qf the action. Scar­
borough v; Smith, 18 K�n. 406; Lassiter v. 
Norfolk & C. R. 0'0'., 136 N. O. 89, 48 S. E. 
643. 

OBJECT OF A STATUTE. The '''object'' of a 
statute is the aim or purpose of the enactment, 
the end or design which it is meant to ac­
complish, while the "subject" is the matter 
to ,:vhieh it relates and with which it deals. 
Meo.ical Examiners v. Fowler, 50 ,La. Ann. 
1358, 24 So. 809 ;  McNeely v. South Penn Oil 
Co., 52· "W. Va. 616, 44 S. E. 508, 62 L. R.· A. 
562; Day Land & Cattle Co. v. State, 68 Tex. 
542, 4 S. tV. 865 ; Commonwealth v. Chesa­
peake & O. Ry. Co., 118 Va. 261, 87 S.'E. 622, 
625 ; Mytinger v. Waldrip (Tex. Civ. App.) 
290 S. W. 777, 779; Town of Ruston v. Dewey, 
142 La. 295, 76 So. 719. 

OBJECTION.  The act of a party who ob­
jects to some matter or proceeding in the 
course of a. trial, (see Object, v.:) or an argu­
ment or reason urged -by him in sripport of 
his contention that the matter or proceeding 
objected to is improper or illegal. 

By the term "objections" by 'the Governor 
to a statute, as used in a state constitution, 
is meant his disapproval. ' state v. Forsyth, 
21 Wyo. 359, 133 P. 521, 529� ; 
OBJECTS O F A POWER. ,Where prdperty is 
settled subject to a power given to' any per­
son or persons to appoint the sa�e among a 
limited class, the memb�rs of, the .class are 
culled the "objects" of the powet;. ,',rhus, if a 
parent has a power to app'ojnt.'a(1.J�d -among. 
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his children, the children are called the "ob­
jects" of the power. l\loz1ey & WhitlEW. 

, . •  I 
O BJ U RGATRIX. In old EnglIsh law .. I Scolds 
or unquiet women were referred to as objurga­
trices and were. punished with the cucking­
stool (q. v.). 

O B LATA. Gifts or offerings made to the king 
by any of his subjects ; old debts, brought, as 
it were, together from preceding years, and 
put on the present sheriff's charge. Wharton. 

O B LATA TERRIE. Half an acre, or, as some 
say, half a perch, of land. Spelman. 

OBLATE. See Oblatio 

O B LATE ROLLS. Chancery Rolls (1199-
1641), called also Fine Rolls, containing rec­
ords of payments to the king by way of oblate 
or fine for the grant of privileges, or by way 
of amercement for breach of duty. 2 Holdsw. 
Hist. E. L. 141 . .  

O BLATI. I n  old European law. Voluntary 
slaves of churches or monasteries. 

O BLATI ACTIO. In the civil law. An ac­
tion given to a party against another who had 
offered to him a stolen thing, which was found 
in his possession. Inst. 3, 1, 4. 

O B LATI O. Lat. In the civil law. A tender 
of money in payment of a debt made by debt­
or to creditor. Whatever is offered to the 
church by the pious. Calvin. 

O B LATI ON.  Oblations, or obventions, are 
offerings or customary payments made, in 
England, to the minister of a church, includ­
ing fees on marriages, burials, mortuaries, 
etc., (q. v.) and Easter offerings. 2 Steph. 
Comm. 740 ; Phillim. Ecc. Law, 15n6. They 
may be commuted by agreement. 

Oblationes dicuntur  qurecunque a piis flde!ibus­
que Christianis offeru ntur Deo et ecclesire, siva 
res solidre sive mobiles. 2 Inst. 389. Those 
things are called "oblations" which are offer­
ed to God and to the Church by pious a nd 
faithful Christians, whether they are mova­
ble or immovable. 

OBLIGATIO 

of the other (the debtor) a certain perform,­
ance which has a money value. In this sense 
obligatio Signifies not only the duty of the 
debtor, but also the right of the creditor. The 
fact establishing such claim and debt, as also 
the instrument evidencing it, is termed "obli­
gation." Mackeld. Rom. Law, § 360. 

That legal relation·subsisting between two 
pers{)ns by which one is bound to the other 
for a certain performance. The passive rela­
tion sustained by the debtor to the creditor 
is likewise called an "obligation." Some­
times, also, the term "obligatio" is used for 
the causa obligationis, and the contract it­
self is designated an "obligation." There are 
passages in which even the document which 
affords the· proof of a contract is called an 
"obligation." Such applications, however, 
are but a loose extension of the term, which, 
according to its true idea, is only properly 
employed when it is used to denote the debt 
relationship, in its totality, active and pass­
ive, subsisting between the creditor and the 
debtor. Tomk. & J. Mod. Rom. Law, 301. 

Obligations, in the civil law, are of the sev­
eral descriptions enumerated below : 

-Obligatio civi l is is an obligation enforceable 
by action, whether it derives its origin from 
the jus civile, as the obligation engendered 
by formal contracts or the obligation enforce­
able by bilaterally penal suits, or from such 
portion of the jus gentium as had been com­
pletely naturalized in the civil law and pro­
tected by all its remedies, such as the obliga­
tion engendered by formless contracts. 

-Obligatio prretorire. The Romans considered 
that obligations derived their validity solely 
from positive law. At first the only ones 
recognized were those established in special 
cases in accordance with the forms prescribed 
by the strict jus civile. In the course of time, 
however, the pr::etorian jurisdiction, in miti­
gation of the primitive rigor of the law, in­
troduced new modes of contracting obliga­
tions and provided the means of enforcing 
them; hence the twofold division made by 
.Tustinian of obligationes cit-"lles and obliga­
tiones prwtorire. Inst. 1. 3. 13. 

O BL I GATE. To bind or constrain ; to bind -Obligatio naturalts is an obligation not im­
to the observance or performance of a duty ; mediately enforceable by action ; one deriving 
to place under nn obligation. To bind one's its validity from the law of nature, or one 
self by an obligation or promise' to assume imposed by that portion of the jus gentium 

a duty ; to execute a written pro�ise or cove- which is only imperfectly recognized by civil 
nant ; to mal,e a writing obligatory. 'Vachter· law. These had not the binding force of the 
v. Famachon, 62 Wis. 117, 22 N. W. 160 ; Max- other classes, not being cap.able of enforce­
well v. Jacksonville Loan & Imp. Co., 45 Fla. ment by action, and are, therefore, not notic-
425, 34 So. 255; American Fuel Co. v. Inter- ed by Justinian in his classification; but they 
state Fuel Agency (C. C. A.) 261 F. 120, 123. had, nevertheless, a certain efficacy even in 

the civil law: for instance, though a debt 
O B LIGAT I O .  Lat. In Roman law. A legal founded upon a natural obligation could not 
bQnd which obliges the performance of some- be recovered by an action, yet if it was vol­
thing in accordance with the law of the land. untarily paid by the debtor he could not re­
Ortolan, Inst. 2, § 1179. It corresponded near- cover it back, as he might do in the case of 
ly to our word contract. The legal relation money paid by mistake, etc., ·where no natural 
existing between two certain persons where- obligation existed. L. 38, pro D. 12. 6. And 
by one (the creditor) is authorized to demand see Ortolan 2, § 1180. 



OBLIGATIO 

-Obligatio ex contraotu, an obligation arising 
from contract, or an antecedent jus in perso­
nam. In this there are two stages,-first, ,a 
primary or sanctioned personal right anteced­
ent to wrong, and, afterwards, a secondary 
or sanctioning personal right consequent on a 
wrong. Poste's Gaius' Inst. 359. 

-Obligatio ex delicto, or obl igatio ex maleficio, 
an obligation founded on wrong or tort, or 
arising from the invasion of a jus in rem. In 
this there. is the second stage, a secondary or 
sanctioning personal right consequent on a 
wrong, but the first stage is not a personal 
right, (jus in personam,) but a real right, (jus 
in rem,) whether a primordial right, right of 
8tatt(,s, or of property. Poste's Gaius' Inst. 
359. 

-Obligationes ex delicto or ex malefioio are obli­
gations arising from the commission of a 
wrongful injury to the person or property of 
another. "Delictum" is not exactly synony­
mous with "tort," for, While it includes most 
of the wrongs known to the common law as 
torts, it is also wide enough to cover some 
offenses (such as theft and robbery) primarily 
injurious to the individual, but now only pun­
ished as crimes. Such acts gave rise to an 
obligatio, which consisted in the liability to 
pay damages. 

-Obligationes q uasi ex contractu. Often per­
sons who have not contracted with each other, 
under a certain state of facts, are regarded by 
the Roman law as if they had actually con­
cluded a convention between themselves. The 
legal relation which then takes place between 
these persons, which has always a similarity 
to a contract obligation, is therefore termed 
obliga.fio quasi em contractu,. Such a relation 
arises from the conducting of affairs without 
authority, (negotiorum gestio) or unauthoriz­
ed agency ; from the management of property 
that is in common when the community arose 
from casualty, (communio incidens) ; from the 
payment of what was not due (solutio in­
debiti); from tutorship and curatorship (tur 
tela and cura) , resembling the relation of 
guardian and ward ; from taking possession 
of an inheritance (additio hereditatis and 
agnitio bonorum possessiowis); and in many 
other cases. Mackeld. Rom. Law, § 491. 

-Obligatio,nes quasi ex d'el icto, or obligationes 
q uasi ex malificio. This class embraces a]� 
torts not coming under the denomination of 
delicta and not having a special form of action 
p·rovided for them by law. They differed 
widely in character, and at common law 
would in some cases give rise to an action on 
the case, in others to an action on an implied 
contract� Ort. Inst. §§ 1781-1792. 

-Obligationes ex variis causarum flgu ris. Al­
though Justinian confined the divisions of 
obligations to four classes, namely obliga­
tiones em contractu, quasi e{J) contractu, e{J) 
maleficio and quasi e{J) maleficio, there are 
many species· of obligations which cannot 
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properly be reduced within any of these class­
es. Some authorities have, consequently, es­
tablished a fifth class, to reeeive the odds and 
ends which belonged nowhere else, and have 
given to this class the above designation, bor­
rowed from Gaius, 1. 1, pro § 1, D. 44, 7. - See 
Mackeldey § 474. See, generally, Hadley, 
Rom. Law 209, etc. 

O B LIGAT I ON.  The binding power of a vow, 
promise, oath, or contract, or of law, civil, 
political, or moral, independent of a promise ; 
that which constitutes legal or moral duty, 
and which renders a person liable to coercion 
and punishment for neglecting it. Webster. 

A legal duty, by which a person is bound to. 
do or not to do a certain thing. Civ. Code Cal. 
§ 1427 ; Civ. Code Dak. § 798 (Comp. Laws N. 
D. 1913, § 5763 ; Rev. Code S. D. 1919, § 721) ; 
Fulghum V. State, 92 Fla. 662, 109 So. 644, 
646. 

A tie which binds us to pay or do something 
agreeably to the laws and eustoms of the 
country in which the obligation is made. 
Inst. 3, 14. 

Obligation is (1) legal or moral duty, as opposed 
to physical compulsion; (2) a duty incumbent upon 
an individual, or a specific and limited number of 

individuals, as opposed to a duty imposed upon the 
world at large; (3) the right to enforce such a duty, 
(ju8 in personam,) as opposed to such a right as 
that of property, (jus in rem,) which avails against 
the world at large; (4) a bond containing a penalty, 
with a condition annexed, for the payment of money, 
performance of covenants, or the like. Mozley & 
Whitley. 

"Obligation" is the correlative of "right." Taking 
the latter word in its politico-ethical sense, as a 
power of free action lodged in a person, "obligation" 
is the corresponding duty, constraint, or binding 
force which should prevent all other persons from 
denying, abridging, or obstructing such right, or 
interfering with its exercise. And the same is its 
meaning as the correlative of a "jus in rem." Tak­
ing "right" as meaning a "jus in personam," (a 
power, demand, claim, or privilege inherent in one 
person, and incident upon another,) the "obligation" 
is the coercive force or control imposed upon the 
person of incidence by the moral law and the posi­
tive law, (or the moral law as recognized and sanc­
tioned by the positive law, )  constraining him to ac­
cede to the demand, render up the thing claimed, 

pay the money due, or otherwise perform what is 
expected of him with respect to the sUbject-matter of 
the right. 

A penal bond or "writing obligatory," that 
is, a bond containing a penalty, with a condi, 
tion annexed for the payment of money, per­
formance of covenants, or the like, and which 
differs from a ·bill, the latter being ge!lerally 
without a penalty or condition, though it may 
be obligatory. Co. Litt. 172. 

A. deed whereby a man binds himself under 
a penalty to do a thing. Com. Dig. Obligation 
(A) ; Taylor V. Glaser, 2 Sergo & R. (Pa.) 502; 
Denton V. Adams, 6 Vt. 40 ; Deming V. Bullitt, 
1 Blackf.· (InC..) 241 ; Cantey V. Duren, Harp. 
(�. C.) 434 ; Harman V. Harman, Baldw. 129, 
Fed. Cas. No. 6,071. The word has a

· 
very 

broad and comprehensive legal signification 
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and embraces all instruments of writing, how­
ever informal, whereby one party contracts 
with another for the payment of money or the 
delivery of specific articles. State v. Camp­
bell, 103 N. C. 344, 9 S. E. 410; Morrison v. 
I .... ovejoy, 6 Minn. 353 (Gil. 224) ; Sinton v. 
Carter Co., 23 Fed. 535 ; Jacobs v. Monaton 
Realty Investing Corporation, 212 N. Y. 48, 
105 N. E. 968, 969. 

In English expositions of the Roman law, 
and works upon general jurisprudence, "ob­
ligation" is used to translate the Latin "ob­
ligatio." In this sense its meaning is much 
wider than as a technical term of English 
law. See Obligatio. 

Classification 

The various sorts of obligations may be 
classified and defined as follows : 

-Perfect or i m perfect. A perfect obligation is 
one recognized and sanctioned by positive 
law ; one of which the fulfillment can be en­
forced by the aid of the law. Aycock v. Mar­
tin, 37 Ga. 124, 92 Am. Dec. 56. But if the 
duty created by the obligation operates o'nly 
on the moral sense, without being enforced 
by any positive law, it 1S called an "imper­
fect obligation," and creates no right of ac­
tion, nor has it any legal operation. The duty 
of exercising gratitude, charity, and the other 
merely moral duties are examples of this 
kind of obligation. Civ. Code La. art. 1757 ; 
Edwards v. Kearzey, 96 U. S. 600, 24 L. Ed. 
793. 

-Natural or civi l .  A natural obligation is one 
which cannot be enforced hy action, but which 
is binding Dn the party who makes it in con­
science and according to natural justice ; 
Blair v. Williams, 4 Litt. (Ky.) 41. As, for 
instance, when the action is barred bv the 
act Df limitation, a natural obligatio� still 
subsists, although the civil oibligation is ex­
tinguished ; Jones v. Moore, 5 Binn. (Pa.) 
573, 6 Am. Dec. 428 ; Sturges v. Crownin­
shield, 4 ·Wheat. 197, 4 L. Ed. 529 ; Ogden v. 
Saunders, 12 Wheat. 318, 337, 6 L. Ed. 606. 
A civil obligation is a legal tie, which gi,es 
the party with whom it is contracted the right 
Df enforcing its performance by law. Civ. 
Code La. art. 1757; Poth. ObI. 173, 191. 

-Express Or i m p l ied. Express or convention­
al obligations are those by which the obligor 
binds himself in express terms to perform his 
obligation, while implied obligations are such 
as are raised by the implication or inference 
of the law from the nature of the transac­
tion. 

-Determinate or indeter'm inate. A determinate 
.obligation is one which has for its object a 
certain thing: as, an obligation to deliver a 
certain horse named Bucephalus, in which 
case the obligation can be discharged only by 
delivering the identical horse. An indeter­
minate obligation is one where the obligor 
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binds himself to deliver one of a certain spe­
cies: as, to deliver a horse, where the de­
livery' of any horse will discharge the obli­
gation. 

-Divisible or indivisible. A divisible obligation 
is one which, being a unit, may nevertheles.s 
be lawfully divided, with or without the con­
sent of the parties. An indivisible obligation 
is one which is not susceptible of division: 
as, for example, if I promise to pay YDU one 
hundred dollars, you cannot assign one-half 
of this to another, so as to give him a right 
of action against me for his share. 

-Joint or several. A joint oblig·ation is one 
by which tw.o or more obligors bind them­
selves jointly for the performance of the ob­
ligation. France v. France, 94 Or. 414, 185 P. 
1108. A several obligation is one where 
the obligors promise, each for himself, to ful­
fill the engagement. 

-Personal or real. A personal obligation is 
.one by which the obligor binds himself to 
perform an act, without directly binding his 
'Property for its performance. A real obliga­
tion is one by which real estate, and not the 
person, is liable to the obligee for the per­
formance. Thus,' when an estate owes an 
easement, as a right of way, it is the thing, 
and not the .owner, who .owes the easement. 
Another instance of a real obligation occurs 
when a person buys an estate which has 
been mortgaged, subject to the mortgage: 
he is not liable for the debt, though the es­
tate is. In these cases the owner has an in­
terest only because he is seized of the ser­
vient estate or the mortgaged premises, and 
he may discharge himself ·by abandoning or 
parting with the property. The obligation 
is both personal and real when the obligor 
has bound himself and pledged his estate for 
the fulfilment of the obligations. In the civ­
il law and in Louisiana, a real obligation is 
one which is attached to immovable proper­
ty, and it passes with such property into 
whatever hands the property may come, with­
out making the third possessor personally re­
sponsible. eiv. Code La. art. 1997. For the 
term person.al obligation, as used in a differ­
ent sense, see the next paragraph. 

-Heritable' or personal. An obligation is her­
itahle when the heirs and assigns of one 
party may enforce the performance against 
the heirs of the other. Civ. Code La. art. 
1997. It is personal when the obligor binds 
himself .only, not his heirs or representatives. 
An obligation is strictly personal when none 
but the obligee can enforce the performance, 
or when it can be enforced only against the 
obligor. Civ. Code La. art. 1997. An obli­
gation may be personal as to the obligee, and 
heritable as to the obligor, and it may in like 
manner be heritable as to the obligee, and per­
sonal as to the obligor. Civ. Code La. art. 
1998. 
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-Principal or accessory. A principal obliga. 
tion is one which arises from the principal 
object of the engagement of the contracting 
pnrties ; while an accessory obligation de­
pends upon or is collateral to the principal. 
See Poth. ObI. no. 182. For example, in the 
�ase of the sale of a house and lot of ground, 
the principal obligation on the part of the 
vendor is to make title for it; the aceessory 
obligation is to deliver all the title-papers 
which the vendor has relating to it, to talm 
care of the estate until it is delivered, and 
the like. See, further, the title Accessory Ob­
ligation. 

-Primitive o r  secondary. A primitive obliga· 
tion, which in one sense may also be called 
a principal obligation, is one which is con­
tracted with a design that it should itself be 
the first fulfilled. A secondary obligation is 
one which is 'contra,cted and is to be perform­
ed in case the primitive cannot be. For ex­
ample, if one sells his house, he binds him· 
self to give 'a title; 'but if l}.e finds he cannot 
as when the title is in another, then his sec­
ondary obligation is to pay damages for non­
perf.ormance of the obligation. 

-Conjunctive or alternative. The former is 
one in which the several objects in it are 
connected hy a copulative, or in any other 
manner Which shows that all of them are 
sever:ally comprised in the contract. This 
contract creates as many different obligations 
as there are different objects; and the debt­
or, when he wishes to discharge himself, may 
force the creditor to receive them separately. 
But where the things whiCh form the ob­
ject of the contract are separated by a dis­
junctive, then the obligation is alternative, 
and the performance of either of <such things 
will ,discharge the o.bligor. The choice of 
performing one of the obligations belongs 
to the obligor, unless it is expressly agreed 
that it shall belong to the creditor. Civ. Code 
La. art .  2068 ; . Dougl. 14 ; 1 Ld. Raym� 279; 
Galloway 

·
v. Legan, 4 Mart. N. S. (La.) 167. 

A promise to deliver a certain thing or to 
pay a specified sum of money is an example 
of an alternative obligation. Civ. Code La. 
arts. 2063, 2066, 2067. 

-Sim ple or conditional. Simple obligations are 
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tracted without condition, or, having been 
contracted with one, the condition has been 
fulfilled ; and a conditional obligation is al­
so defined as one the execution of which is 
suspended ,by a condition which has not been 
accomplished, and subject to which it has 
been contracted. 

-Single or pen.al. A penal obligation is one 
to which is attached a penal clause, which is 
to be enforced if the principal obligation be 
not performed. A single obligation is one 
without any penalty: as where one simply 
promises to pay another one hundred dollars. 
This is Coalled a single bill, when it is under 
seal. 

Other Compound and Descriptive T'erms 
-Absolute obligation. One which gives no al­
ternative to the obligor, but requires fulfill­
ment according to the engagement. 

-Contractual obligation.  One which arises 
from a contract or agreement. 

-Moral obHgation. A duty which is valid and 
binding in conscience and according to nat­
ural justice, but is not recognized by the law 
as adequate to set in motion the macMnery 
of justice ; that is, one which rests upon 
ethkal considerations alone, and is not im­
posed or enforced by positive law. Taylor v. 
Hotchkiss, 81 App. Div. 470, 80 N. Y. S. 1042 ; 
Goulding v. Davidson, 25 How. Prac. (N. Y.) 
483; Bailey v. Philadelphia, 167 Pa. 5{)9, 31 
A. 92'5, 46 Am. St. Rep. 691 ; Westerman v.  
Mims, 111 Tex. 29, 227 S. W. 178, 180; Back­
haus v. Lee, 49 N. D. 821, 194 N. 'W. 887, 
890. A duty which would be enforceable by 
law, were it not for some positive rule, Which, 
with a view to general benefit, exempts the 
party in that particular instance from legal 
liability. Backhaus v. Lee, 49 N. D. 821, 194 
N. W. 887, 890. ; Longstreth v. City of Phil­
adelpllia, 245 Pa. 233, 91 A. 667 ; Swartz v. 
Baehman, 267 Pa. 185, 110 A. 260, 261 ; Gil­
man v. Hunnewell, 191 App. Div. 908, 181 
N. Y. S. 202. 

-Obediential obligation. One incumbent on 
parties in consequence of the situation or re­
lationship in which they are placed. Ersk. 
Prin. 60. 

such as are not dependent for their execu- -Obligation of a contract. As used in Const. 
tion on any event ;provided for by the parties, ' U. S. art. 1, § 10, the term means the binding 
and which are not agreed to become void on and coercive force which constrains every 
the happening of any such event. Condition- man to perform the agreements he has made ; 
al obligations are such as are made to de- a force grounded in the ethical principle of 
pend OD an uncertain event. If the obIiga- fidelity to one's promises, Ibut deriving its 
tion is not to take effect until the event hap. legal efficacy from its recognition by positive 
pens, it is a suspensive condition; if the ob- law, and sanctioned by the law's providing a 
ligation takes effect immediately, ·but is lia· remedy for the infraction of the duty or for 
ble to be defeated when the event happens, the enfor:cement of the correlative right. See 
it is then a resolutory condition. eiv. Code Story, Con st. § 1378 ; Black, Const. Prohib. § 
La. arts. 2020, 2021; Moss v. Smoker, 2 La. 139. See Ogden v. Saunders, 12 Wheat. 213, 
Ann. 989. 'A, simple obligation is also de- 6 L. Ed. 606;, Blair v. Williams, 4 Litt. 
fined as one which is riot suspended by any (Ky.) 36 ; Sturges v. Crowninshield, 4 Wheat. 
conditioD, eitl:er because it has been con- 197, 4 L. Ed. 529; 'Vachter v. Famachon, 62 



1275 

Wis. 117, 22 N. W. 160. The '''obligation of'a 
contract" is its .binding force according to 
the standards of Ia w in existence when it 
was made. Humphrey v. Board of, Com'rs 
of City of Pratt, 144 P. 197, 199, 93 Kan. 
413 ; Colby v. City of Medford, 161 P. 487, 
499, 85 Or. 485. The "obligation of . a  con­
tract" is the duty of performance. Hays v � 
Port of Seattle (D. C.) 226 F. 287, 293. The 
term includes' everything within the obliga­
tory scope of the contra<:t, and it includes 
the means of enforcement. ' 'E� J. Lander & 
Co. v. Deemy, 46 N. D. 273, 176� N. W. 922, 
925 ; Franklin Sugar Refining Co. v. Martin­
Nelly Grocery Co., 94 'V. Va. 504, 119 S. E. 
473, 476; Sliosberg v. New York Life Ins. 
Co., 217 App. Div. 67, 216 N. Y. S. 215, 222 ; 
Chicago Great Western R. Co. v. State, 191 
App. Div. 742, 189 N. Y. S. 451, 458. 

-Obl igatio n  solidaire. This, in French law, 
corresponds to joint and several liability in 
English law, but is applied also to the joint 
and several rights of the creditors parties to 
the obligation. 

-Primary obligation. An obligation which is 
the principal object of the contract. For ex­
ample, the primary obligation of the seHer 
is to deliver the thing sold, and to transfer 
the title to it. It is distinguished from the 
accessory or secondary obligation to pay 
damages for not doing so. 1 Bonv. lnst. no. 
702. The words "primary" and "direct," 

OBLIVION' 

11 (Civ� Code, art. 3556, subd. 20). Jenkins 
v. Williams, 191 Ky. 165, 229 S. W. 94, 9". 
The party to whom a bond is given. Obligees 
are either several or jO'int. An obligee is sev­
eral when the obligation is made to him 
alone ; obligees are joint when the obliga­
tion is made to two or more ; and in that 
event each is not a creditor for· his separate 
share, unless the nature of the subject or 
the particularity of the expression in the 
instrument lead to a different condusion. 2 
Pothier, ObI., E,ans ed. 56 ; Hob. 172 ; Cro. 
Jac. 251. 

The words obligee and payee have been held to 
have a technical and definite meaning under an act 
relative to promissory notes, bonds, etc., and apply 
only to notes, bonds, or bills whether given for the 

payment of money or for the performance of cove­
nants and conditions, and not to mortgages; Hall 
v. Bryne, 1 Scam. (Ill.) 142. 

O BL I GO R. The person who has engaged to 
perform some obligation. Code La. art. 3522, 
no. 12 (Civ. Code, art. 3556, suibd. 21). One 
who makes a bond. 

Obligors are joint and 8everaZ. They are 
joint when they agree to pay the obligation 
jointly. They are several when one or more 
bind themsel,es and ea-ch of them separately 
to perform the obligation. In order to be­
come an obligor, the party must actually, ei­
ther himself or by his attorney, enter into the 
obligation and- execute it as his own. 

contrasted with "secondary," when spoken O BLI QU US. Lat. 
with reference to an obligation, refer to the 
remedy provided 'by law for enforcing the In the Old Law O>f Descents 

obligation, rather than to the character and Oblique; cross ; transverse ; collateral. 
limits of the obligation itself. Kilton v. Prov-

.
. The opposite of rectus, right, or upright. 

idence Tool Co., 22 R. 1. 605, 48 A.. 1039. 
See principal, accessory, primitive and sec­
ondary obligations under Classification, su-
pra. 

-Pure obligation. One which is not suspend­
ed by any condition, whether it has been con­
tracted without any condition, or, when thus 
contracted, the condition has been accom­
plished. Poth. ObI. no. 176. See simple ob­
ligation under Classification, supra. 

-Solidary obligation. In the law of Louisiana, 
one which binds each of the obligors for the 
whole delbt, as distinguished from a "joint" 
obligation, which binds the parties each for 
his separate proportion of the debt. Groves 
v. Sentell, 153 U. S. 460, 14 S. Ct. 89S, 38 L. 
Ed. 185. See Solidary. 

OBLIGATORY PACT. See Pact. 

OBLIGATO RY R IGHTS. See Right. 

O BLIGATORY WR I T I NG. See Writing Obli­
gatory. 

OBLIGEE.  The person in favor of whom 
some obligation is contracted, whether such 
obligation be to pay money or to do or not 
to do something. Code La. art. 3522, no. 

I n the Law of Evidence 

lndirect ; cir{:umstantial. 

O BLITERATIO N. Erasure or blotting out of 
written words. 

Obliteration is not limited to effacing the letters 
of a will or scratching them out or blotting them 
out so completely that they cannot be read. A line 
drawn through the writing is obliteration, though it 
may leave it as legible as it was before. See Glass 
't. Scott, 14 Colo. App. 377, 60 P. 186; Evans' Appeal, 

58 Pa. 244; Townshend v. Howard, 86 Me. 285, 29 A. 
Ion; State Y. Knippa, 29 Tex. 298. 

When the testator of a holographic will wrote 

across its face "Will revoked," and "This will is 
hereby revoked," and signed his name with lines 
beneath the signature, the will was canceled, de­
faced, and obliterated, within Decedent Estate Law, 

§ 34, subds. 5, 6 (Consol. Laws, c. 13). In re Parsons' 

Will, 119 Misc. 26, 195 N. Y. S. 742, 745. 

O BLIVION. Act of forgetting, or fact of hav­
ing forgotten; forgetfulness. Official ig­
noring of offenses; amnesty, or' general par­
don ; as, an act of oblivion. State or fact of 
being forgotten. 'Webster, Diet. 

"Oblivion" is a kind of annihilation; and for 
things to be as though they had not been is like 

unto never being. Gilbert v. Missouri Pac. Ry. Co., 

92 Kan. 281, 140 P. 883. 
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O B L I VI O US. Evincing oblivion ; forgetful ; 
forgetting. Webster, Dict. 

A person is "oblivious" of a thing when it is ex­
tinguished from his mind. Gilbert v. Missouri Pac. 
Ry. Co., 92 Kan. 281, 140 P. 883. 

A bicycle rider, who crossed a street car track 

in front of a car just coming to a stop and turned 
along the stree� in the direction the car was going, 
may be "oblivious" of the danger within the 
humanitarian doctrine in thereafter turning onto 
the track, though he knew that the car was ap­
proaching somewhere behind him.. Strother v. Dun­
ham ( Mo. App.) 193 s. W. 882, 884. The function 
that "obliviousness" to peril plays in last chance 

cases is to show that the injured party did not 
purposely or wantonly expose himself to danger, 
and to inform the operator of the dangerous agency 
that the other party is going into danger or is not 
going to get out of it,

' 
and that therefore the operator 

must act to avoid injury. Bybee v. Dunham (Mo. 

App.) 198 s. W. 190, 193. 

O BLO QUY. To expose one to "obloquy" is 
to expose him to censure and reproach, as the 
latter terms are synonymous with "obloquy." 
Bettner v. Holt, 70 Cal. 275, 11 Pac. 716. 

Blame, reprehension, being under censure, a cause 
or object of reproach, a disgrace. Burr v. Winnett 
Times PUb. Co., 80 Mont. 70, 258 P. 242, 246. 

O BNOX I O US. "Obnoxious" and "offensive" in 
ordinary use are synonymous, and mean ob· 
jectionable, disagreeable, displeasing, and dis­
tasteful. City of Muskogee v. Morton, 128 
Ok!. 17, 261 P. 183, 184. 
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414 ; U. S. v. Martin (D. C.) 50 Fed. 918 ; 
Williams v. State, 130 Mis'S. 827, 94 So. 882, 
883 ; 1.'yomies Pub. Co. v. U. S .  (C. C. A.) 211 
F. 385, 390 ; Darnell v. State, 72 Tex. Cr. R. 
271, 161 S. W. 971 ; Davidson v. State, 19 
Ala. App. 77, 95 So. '54, 55. 

1\Iatt�r is " ohscene, lewd, or lascivious," 
within Criminal Code, § 211, as amended 'by 
Act March 4, 1911, § 2 (18 USCA § 334),  if 
it is offensive to common sense of decency 
and modesty of community, and tends to sug­
gest or arouse sexual desires or thoughts in 
minds of those who may be depraved or cor­
rupted thereby. Dysart v. U. S. (C. C. A.) 4 
F.(2d) 765, 766. 

O BSCENE BOO I( or PAPER. An obscene 
book or paper within the act relating to non­
mailable matter means one which contains 
immodest and indecent matter, the reading 
whereof would have a tendency to' deprave 
and corrupt the minds of those in whose 
hands the publication might fall, and whose 
minds are open to such immoral influences ; 
U. S. v. Clarke (D. 0.) 38 Fed. 732. 

O BSCEN I TY. The character or quality of 
being obscene ; conduct tending to corrupt 
the public morals by its indecency or lewd­
ness. State v. Pfenninger, 76 Mo. App. 313 ; 
U. S. v. Loftis (D. C.) 12 Fed. 671 ; U. S. v. 
Males (D. C.) 51 Fed. 41. 

O BSC URE. 'Vhen applied to wordS, 'State­
ments or meanings, it signifies not perspicu­
ous, not clearly expressed, hard to under­
stand. 'Western rnion 'l'elegraph Co. v. Geo. 
F. Fish, Inc. , 148 Md. 210, 129 A. 14, 16. 

O B RA. In Spanish ' law. Work. o bras, 
work,s or trades ; those which men carry on 
in houses or covered places. 'White, New 
Recop. b. 1, tit. 5, c. 3, § 6. 

O BSERVE. In the civil law. To perform 
OBREPT IO.  Lat. The obtaining a thing by that which has been prescribed by some law 
fraud or surprise. Calvin. Called, in Scotch or usage. Dig. 1, 3, 32. See Marshall Coun,· 
law, " obrept'ion." ty v. Knoll, 102 Iowa, 573, 69 N:. W. 1146. 

O BSES. Lat. In the law Qf war. A hostage. 
Ob8ides, hostages. 

OBREPT I O N. Obtaining anything 'by fraud 
or surprise. Acguisition of escheats, etc., 
from the sovereign, by making false repre­
sentations. Bell. See, also, Subreption. O BS IGNARE. Lat. In the civil law. To 

seal up ; as money that had been tendered 
To and refused. O B RO GARE. Lat. In the civil law. 

pa:ss a law contrary to' a former law, or to 
some clause of it ; to' change a fQrmer law O BS IGNATO RY. Ratifying and confirming. 

in SQme part Qf it. Calvin. O BSO LESCENCE. The CQndition 0' 1'  process 

OBROGAT I O N. In the civil law. The an­
nulling a law, in whole 0'1' in part, by pas,s­
ing a law contrary to it. The alteration of a 
law. Calvo 

O BrSCE N E. Lewd ; impure ; indecent ; re­
pulsive ; disgusting ; foul ; filthy ; offensive 
to' the senses ; Qffensive to' modesty, decency, 
or chastity ; calculated to' shQck the mQral 
sense Qf man by a disregard of chastity 0'1' 

modesty. See Timmons V. U. S., 85 Fed. 205, 
30 C. C . .A. 74 ;  U. S. V. Harmon (D. C.) 45 
Fed. 414 ; Dunlop V. U. S., 165 U. S. 486, 17 
Sup. Ct. 37'5, 41 L. Ed. 799 ; Com. v. Landis, 
8 Phila. (Pa.) 453 ; U. S. v. Clarke (D. C . .) 
3S Fed. 732 ; U. S. v. Harmon (D. C.) 45 Fed. 

of gradually falling into disuse. Red Wing 
Malting Co. v. Willcuts (D. C.) 8 F.(2d) 180, 
182. See Lansberger v. McLaughlin (D. C.) 
20 F.(2d) 977. 

O BSO LESCENT. Becoming obsolete ; going 
out of use ; nQt entirely disused, but gradual­
ly becoming SQ. 

O BSO LETE. Disused ; neglected ; not ob­
served . 

. The term is applied to statutes which have 
become inoperative by lapse Qf Ume, either 
because the reason fQr their enactment has 
passed away, or their subject-matter no long­
er exists, or they are not applicable to 
changed circumstances, or are tacitly disre-
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barded 'by all men, yet without ,being express-
1y abrogated or repealed. See Lemen v. Kan­
sas Flour Mill'S Co., 122 Kan. 574, 253 P. 547, 
548. 

O BSTA PR I N C I P I IS. Lat. Withstand be­
ginnings ; resist the first approaches or en­
croachments. "It is the duty of courts to be 
watchful for the constitutional rights of the 
citizen, and against any stealthy encroach­
ments thereon. Their motto should be 'Obsta 
pr:incipiis.' ' '  Bradley, J., Boyd v. U. S., 116 
U. S. 6,3'5, 6 Sup. Ct. 535, 29 L. Ed. 746. 

O BSTANTE. Withstanding ; hindering. See 
Non Obstante. 

O BSTETR I CS. The branch of medical 
science which has to do with the care of wo­
men during pregnancy and parturition. 
Stoike v. Weseman, 167 Minn. 266, 208 N. ·W. 
993. 

O BST I NATE D ESERT I O N. "Obstinate" as 
used of desertion, which is a ground for di­
vorce, means determiped, fixed, persi'stent. 
Mitchell v. Mitcbell, 91 Fla. 427, 107 So. 630, 
631. Desertion, as ground for divorce, must 
be "obstinate," that is, persisted in against 
the willingness of the injured party to have 
it concluded. Fisler v. Fisler, 85 N. J. Eq. 
194, 9,5 A. 970, 972 ; Holst v. Holst, 101 N. J. 
Eq. 682, 139 A. 333, 337 . 

O BSTR I CT I ON.  Obligation ; bond. 

OBSTR U CT. To block up ; to interpose ob­
stacles ; to render impassable ; to fill with 
barriers or impediments ; as to obstruct a 
road or way. U. S. v. Williams, 28 Fed. Cas. 
633 ; Chase v. Oshkosh, 81 Wis. �13, 51 N. 
'V. 560, 15 L. R. A. 553, 29 Am. St. Rep. 898 ; 
Overhouser v. American Cereal Co. , 118 Iowa, 
417, 92 N. W. 74 ; Gorham v. Withey, '52 
Mich. 50, 17 N. W. 272. 

A railroad may "obstruct" a highway if it im­
pedes, hinders, or retards travel thereon, though 
it does not wholly block up the highway. Boston 
& M. R. R. v. County Com'rs of Middlesex County, 
239 Mass. 127, 131 N. E. 283, 286. 

As applied to the operation of railroads, 
an "obstruction" may 'be either that which 
obstructs or hinders the free and safe pas­
sage of a train, or that which may receive 
an injury or damage, such as it would be un­
la wful to inflict, if run over or against by the 
train, as in the case of cattle or a man ap­
proaching on the track. Nashville & C. R. 
Co. v. Carroll, 6 Heisk. (Tenn.) 368 ; Louis­
ville N. & G. R. Co� v. Reidmond, 11 Lea 
(Tenn.) 205 ; South & North Alabama R. Co. 
v. Williams, 65 Ala. 77. 

As applied to navigable waters, to "ob­
struct" them is to interpose such impedi­
ments in the way of free and open naviga­
tion that vessels are thereby prevented from 
going where ordinarily they have a right to 
go or where they may find it necessary to go 

O'BSTRUOT'IN'G PROOESS 

in their maneuvers. See In re City of Rich­
mond (D. C.) 43 Fed. 88 ; Terre Haute Draw­
bridge Co. v. Halliday, 4 Ind. 36 ; The Van­
couver, 28 Fed. Cas. 960. 

To impede or hinder ; to interpose ob­
stacles or impediments, to the hindrance or 
frustration of some act or service ; as to ob­
struct an offi;eer in the execution of his duty. 
Davis v. State, 76 Ga. 722. See Lamon v. 
Gold, 72 W. Va. 618, 79 S. E. 728, 730, 51 L. 
R. A. (N. S.) 883. 

O BSTRUCT I NG J UST I CE. Impeding 01' ob­
structing those who seek justice in a court, 
or those who have duties or powers of ad­
ministering justice therein. Shackelford v. 

Commonwealth, 185 Ky. 51, 214 S. W. 788. 
The act by which one or more persons, at­
tempt to prevent, or do prevent, the execu­
tion of lawful process. The term applies al­
so to obstructing the administration of jus­
tice in any way-as by hindering witnesses 
from appearing. See Melton v. Common­
wealth, 160 Ky. 642 , 170 S. W. 37, 42, L. R. A . .  
1915B, 689 ; People v .  Hetbard, 9,6 Misc. 
Rep. 617, 162 N. Y. S. 80, -89 ; Southern Ex­
press Co. v. Commonwealth, 167 Ky. 480, 180 
S. W. 839, 840 ; People ex reI. Childs v. Knott, 
187 App. Div. 604, 176 N. Y. S. 321, 325. Any 
act, conduct, or directing agency pertaining to 
pending proceedings, intended to play on hu­
man frailty and to deflect and deter court 
from performance of its duty and drive it 
into compromise with its own unfettered 
judgment by placing it, through medium of 
knowingly false assertion, in wrong position 
before public, constitutes an obstruction to 
administration of justice. State v. Shu­
maker, 200 Ind. 623, 1'57 N. E. 769, 774 , 58 
A. L. R. 954. See Toledo Newspaper Co. v. 
U. S., 247 U. S. 402, 38 S. Ct. 560, 564, 62 
L. Ed. 1186. 

O BSTRUCT I NG AN O FF I CER. "Obstruct," 
as used in a statute relating to obstructing 
an officer of the law implies 

-
forcible re­

sistance ; Harrison v. State., 26 Ga. App. 645, 
107 S. E. 90, 91 ; State v. Le Blanc, 115 Me. 
142, 98 A. 119, 120 ; but see, contra, State 
v. Estes, 185 N. C. 752, 117 S. E. 581, 5'82 ; 
To "obstruct" a public officer means to op­
pose that officer. It does not mean to op­
pose or impede the process with which the 
officer is armed, or to defeat its execution, 
but that the officer himself shall be obstruct­
ed. Knoff v. State, 18 Okl. Cr. 36, 192 P. 
596, 597 ; Ratcliff v. State, 12 Okl. Cr. 448, 
158 P. 293, 294. 

O BSTRUCT I NG P ROCEED I NGS, O F  LEG­
I SLATURE. The term embraces not only 
things done in the presence of the legislature, 
but those done in disobedience of a eom­
mittee. Ex parte Youngblood, 94 Tex. Cr. R. 
330, 251 S. W. '509, 512. 

O BSTRUCT I NG PROCESS. In criminal 
law. The act by which one or more perSOllS 
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attempt to prevent or do prevent the execu­
tion of lawful process. 

O BSTRUCT I NG T H E  RECR U I T I NG OR EN· 
L I STM ENT SERV I CE. The word "ob­
struct," as used in Espionage Act, tit. 1, § 
� (50 USCA § 33 note) making it an offense 
to "obstruct the recruiting or enlistment serv­
ice;" should be given a broad meaning, and 
includes to hinder, impede, embarrass, and 
retard, in whole or in part. Doe v. U. s. 
to. C. A.) 253 F. 903, 906 ; U. S. v. Prieth 
(D. , C.) 251 F. 946, 948. The term does not 
necessarily mean actual prevention of en­
listments or recruiting, it being sufficient if 
one interferes with such service or renders it 
more difficult, Rhuberg v. United States (C. 
C. A.) 253 11�. 865, 86,9 ; U. S. v. Pierce (D. C.) 
2-15 F. 878, 884 ; Deason v. United States (C. 
C. A.) 254 F. 259, 260; U. S. v. Nearing (D. C.) 
252 F. 223, 22S; and the expression "ob­
struct" contemplates more than a phySical 
obstruction: O'Hare v. U. S. (C. C. A.) 253 

- F. 538, 5-10. 

O BSTRUCT I O N . ' A hindrance, obstacle, or 
barrier. Carder v. City of Clarksburg, 100 W. 
Va. 605, 131 S. E. 349, 352. Delay, impeding 
or hindering. State v. Malpass, 189 N. C. 349, 
127 S. E. 248, 250. 

This is the word properly descriptiye of an 
injury to anyone's incorporeal hereditament, 
e. g., his right to an easement, or profit a pren­
dre; an alternative word being "disturbance." 
On the other hand, "infringement" is the word 
properly descriptive of an injury to any one's 
patent-rights or to his copyright. But "ob­
struction" is also a very general word in law, 
being applicable to every hindrance of a man 
in the discharge of his duty, (whether official, 
public, or private.) Brown. 

"Obstruction" in highway inc:ludes anything in­

terfering with h i ghway easement. Andrew B. 
Hendryx Co. v. City of New Haven, 104 Conn. 632, 134 
A. 77, 79. 

"Obstruction," within a statute requiring certain 

precautions by those in. charge of train on appear­

ance of obstruction means . obstacle, implement, 

hindra.nce, bar, barrier, clog, or check. Howard & 
Herrin v. Nashville, C. & St. L. Ry.' Co., 153 Tenn. 

fj49, 284 S. W. 894, 896, 46 A. L. R. 1530. SeE) Turner v. 
Southern Ry. Co., 112 Miss. 359, 73 So. 62, 63. 

O BSTR UCTI ON TO NAV I GAT I ON.  Any un· 
necessary interference with the free move­
ments of vessels. The Steam Dredge No. 6 
(D. C.) 222 F. 576, 579. 

O BTA I N. To acquire ; to get hold of by ef­
fort ; to get and retain possession of ; a s, in 
the offense of "obtaining" money or property 
by false pretenses. See Com. v. Schmunl.:, 207 
Pa; 544, 56 , A. 1088, 99 Am. St. Rep. 801 ; 
People v. General Sessions, 13 Hun (N. Y.) 
400 ; State v. Will, 49 La. Ann. 1337, 22 So. 
378 ; Sundmacher v. Block, 39 Ill. App. 553. 

The word "obtain," as used in a statute 
relating to ' obtaining money or property br 
ialse pretenses, is , not · limited to getting, ae. 

curing, or appropriating money or property as 
owner. It includes as well the getting or se­
curing of money or property by way of a ]�an. 
Tingue v. State, 90 Ohio St. 368, 108 N. JiJ. 222, 
223, Ann. Cas. 1916C, 1156. As used in a con­
fidence game statute it means to acquire the ' 
possession of, or control of, and not necessari­
ly to acquire title to. People v. Miller, 278 Ill. 
490, 116 N. g. 131, 138, L. R. A. 1917:BJ, 797. 

"Take" does not signify the same as "eb­
tain," which embraces many other ways of ac­
quiring property. Allen v. State, 97 Tex. Cr. 
R. 467, 262 S. W. 502, 503. 

OBTEMPER. See Obtemperare. 

Obtem perandum est consuetudini ration,abil i  
tanquam legi. A reasonable custom is to be 
obeyed a s  a law. 4 Coke, 38. 

O BTEMPERARE; Lat. To obey. Hence the 
Scotch "obtemper," to obey or comply with 
a judgment of a court. 

O BTEST. To protest. 

OBTORTO CO LLO. tn Roman law. Taken 
by the neck or collar ; as a plaintiff was al­
lowed to drag a reluctant defendant to court. 
Adams, Rom. Ant. 242. 

O BT U L I T  SE. (Offered himself.) In �ld prae­
tice. The emphatic words of entry on the 
record where one party ofJerea hlimselt in 
court against the other, and the latter did not 
appear. 1 Reeve, Eng. I .. aw, 417. 

O BVENT I O. Lat. (from o·bvenire, to fall in). 

In the Civil Law 

Rent ; profits ; income ; the return from an 
investment or thing owned ; a s  the earnings 
of a vessel. Generally used in the plural. 

I n Old English Law 

The r·e,enue of a spiritual living, so called. 
Also, in the plural, "offerings." 

O BVENT I ON.  See Obventio ; Oblation. 

O BVI O US. The word "obvious" means easily 
discovered, seen, or understood, readily per­
ceived by the eye or the intellect, plain, evi� 
rlent, apparent, and is synonymous with the 
words "plain," "clear," and "evident." Combs 
v. Colonial Ca sualty Co., 73 W .  Va. 473, 80 
S. E. 779, 781, 50 A. L. R. (N. S.) 1218. Ap­
parent ; e,ident ; manifest. F'andeck v. Bar­
nett & Record Co., 161 Wis. 55, 150 N. W. · 537, 
541 ; Tolfree v. Wetzler (D. C.) �2 F. (2d) 214. 

O BVI O US DANG ER. One that is plain and 
apparent to a reasonably observant person. 
Combs v. Colonial Casualty Co., 73 W. Va. ,*73, 
80 S. E. 779, 780, 50 L. R. A. (N. S.) 1218. 

O BV I O US R I SI<.  One so plain that it would 
be instantly recognized by a person of ordi! 
nary intelligence. City of Atlanta v. Trussell, 
21 Ga. App. · 3'10, 94 S. E. 649, ' 653. An " obvi­
ous. risk" within an accident policy, excepting 
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Uability for injuries from exposure to such a 
risk, is ' one which would be plain and appar­
ent to a reasonably prudent and .cautious per­
son in the use of his faculties. Rommel v. 

National Travelers' Benefit Ass;n, 183 Iowa, 
776, 166 N. W. 455, 456. �ee Christense:r;t v. 

National Travelers' Ben. Ass'n of Des Moines, 
Iowa, 196 Iowa, 375, 194 N. W. 194, 196, 29 
A. L. R. 709. It does not mean an unnecessary 
risk. Hicl{man v. Ohio State Life Ins. Co., 92 
Ohio St. 87, 110 N. E. 542, 543. 

OCASI ON.  In Spanish law. Accident. Las 
Partidas, pt. 3, tit. 32, 1. 21 ; White, New 
Recop. b. 2, tit. 9, c. 2. 

OCCAS I O. In feudal law. A tribute which 
the lord imposed on his vassals or tenants for 
his necessity. Hindrance ; trouble ; vexation 
by suit. See, also, Occasiones. 

O CCASI ON, n. That which incidentally 
brings to pass an event ;-distinguished from 
"cause," meaning that which produces an ef­
fect. Fletcher v. South D akota Cent. Ry. 
Co., 36 S. D. 401, 155 N. W. 3, 4. 

O CCASI ON,  'P. To give occasion to, to cause, 
to produce ; to cause incidentally or indirect­
ly ; bring about or be the means of bringing 
nbout or producing. Industrial Commission 
of o.hio v. Weigandt, 102 Ohio St. 1, 130 N. E.-
38, 39. See Evans v. United States Fidelity 
& Guaranty Co., 195 Mo. App. 438, 192 S. W. 
112, 114. 

O CCASI ONAR I .  To be charged or loaded 
with payments or occasional penalties. 

O CCAS I O N ES. In old English law. Assarts. 
Spelman. 

OCCUPANCY. Occupancy is a mode of ac­
quiring property by which a thing which be­
longs to nobody becomes the property of the 
person who took possession of it with the in­
tention of acquiring a right of ownership in it. 
CiV'. Code La. art. 3412 ; Goddard v. Winchell, 
860 Iowa, 71, 52 N. W. 1124, 17 L. R. A. 788, 
41 Am. St. Rep. 481. The taking possession 
of things which before belonged to nobody, 
with . an intention of appropriating them to 
one's own use. To constitute occupancy, there 
must be a taking of a thing corporeal, be­
longing to nobody, with an intention of be­
coming the owner of it ; Co. Litt. 416. 

Occupancy is sometimes used in the sense of 
occupation or holding possession ; indeed it 
has come to be very generally so used in this 
country in homestead laws, pliblic-Iand laws, 
and the like ; Walters v. People, 21 Ill. 178 ; 
Redfield v. R. Co., 25 Barb. (N. Y.) 54 ; Act of 
Congo May 29, 1830 (4 Stat. 420) ; Weisbrod 
V. Daenicke, 36 Wis. 73 ; see Quehl v. Peter­
son, 47 Minn. 13, 49 N. 'V. 390 ; 12 Q. B. D iv. 
356 ; 2 id. 588 ; but this does not appear to be 
a common legal use of the term, as recognized 
by English authorities. 

There is a use of the word in public-land laws, 
homestead laws, "occupying-claimant" laws, cases 

OOCUPANT: 

of landlord and tenant, and · Ukc;t connections, w)lich 
seems to require the broader sense of possession, 
although there is, in most of these uses, a · 

shade of • 
meaning discarding any prior title as a foundation 
of right. Perhaps both uses or views may be har­
monized, by saying that in j urisprudence occupancy 
or occupation is  possession, presented independent of 
the idea of a chain of title, of any earlier owner. 
Or "occupancy" and " occupant" might be used f(}l· 
assumin� property which has no owner, and "occu­
pation" and "occupier" for the more general idea 
of possession. Judge Bouvier's definitions seem 
partly founded on such a distinction, and there are 
indications of it in English usage. It does not ap­
pear generally drawn in American books. Abbott. 

"Possession" and "occupancy," when applied to 
land, are nearly synonymous terms, and may exist 
through a tenancy. Thus, occupancy of . a home­
stead, such as will satisfy the statute, may be by 
means other than that of actual residence on the 
premises by the widow or child. Walters v. People, 
21 Ill. 178. Occupany is always actual, as distin­
guished from possession, which may be actual or 
constructive. Occupancy is never constructive save 
in the sense that land may be occupied throu�h the 
actual possession of another. Davis v. State, 20 Ga. 
App. 68, 92 S. E. 550, 551. "Occupancy" is act of tak­
ing or holding possession and does not necessarily 
include residence. Kornhauser v. National Surety 
Co., 114 Ohio St. 24, 150 N. E. 921, 923. 

As used in a burglary insurance policy "occupancy" 
was held to imply an actual use of the house as a 
dwelling place not absolutely continuous, but as a 
place of usual return. Young v. Fideli�y & Casualty 
Co. of New York, 202 Mo. App. 319, 215 S. W. 496, 
498. As used in a statute respecting adverse pos­
session, the term was held to be synonymous with 
"actual possession," as distinguished from "con­
structive possession," and the posseSSion must be 
such as, if continued uninterruptedly for the statu­
tory period, may so far as possession is required, 
ripen into title. Hart v. All Persone;, 26 Cal. App. 
66t, 148 P. 236, 240. "Occupancy" and ownership are 
trea ted ·  in some decisions as synonymous. That 
someone should be actually living in the house was 
held not necessary to constitute occupancy in a 
prosecution for burglary. Carneal v. State, 86 Tex. 
Cr. R. 274, 216 S. W. 626. 

See the titles Occupation ; Occupy. 

I n I nternational Law 

The taking possession of a newly discovered 
or conquered country with the intention ot 
holding and ruling it. 

OCC U PANT. 
I n a Gene'ral Sense 

One who takes the first possession of n 

thing, of which there is no owner. 
One who occupies and takes possession, one 

who has the actual use, possession Or" control 
of a thing. See Lechler V. Chapin, 12 Nev. 65 ; 
Wittkop v. Garner, 4 N. J. Misc. 234, 132 A. 
339, 340 ; Kornhauser V. National Surety Co., 
114 Ohio St. 24, 150 N. E. 921, 923 ;  Schmidt 
V. Town of Almon, Shawano County, 181 Wis. 
244, 194 N. "\V. 16-8. 

. 

I n a Spec'ial Sense 

One who takes possession of lands held pur 
autre vie, after the death of the tenant, and 
during the life of the cestui que v-ie. 



OCCUP'ANT 

I n  Genera" 

' -Com mon occupant. See general occupant, 
below. 

-General occu pant. At common law where a 
man was tenant pur autre vie, or had an es­
tate granted to himself only (without men­
tioning his heirs) for the life of another man, 
and died without alienation during the life 
of ce8t�ti que vie, or him by whose life it was 
holden, he that could first enter on the land 
might lawfully retain the possession, so long 
as ce8tu,i que vie lived, by right of occupancy, 
and was hence termed a "general" or common 
"occupant." 1 Steph. Comm. 415. 

-Spe'cial occupant. A person having a special 
right to enter upon and occupy lands granted 
pnr autre 'IJ"ie, on the death of the tenant, and 
during the life of cestui que vie. Where the 
grant is to a man and his heirs during the 
life of cestui que v'w, the heM', succeeds as 
special occupant, having a special exclusive 
right by the terms of the original grant. 2 
Bl. Comm. 259 ; 1 Steph. Comm. 416. In the 
United States the statute provisions of the 
differept states vary considerably upon this 
subject. In New York and New Jersey, spe­
cial occupancy is abolished. Virginia, and 
probably Maryland, follow the English stat­
utes. In Massachusetts and other states, 
where the real and personal estates of in­
testates are distributed in the same way and 
manner, the question does not seem to be ma­
terial. 4 Kent 27. 

O ccupantis fiunt derelicta. Things abandoned 
become the property of the (first) occupant. 
r.raylor v. The Cato, 1 Pet. Adm. 53, Fed. Cas. 
No. 13,786. 

O C C U PARE. Lat. In the civil law. To seize 
or take possession of ; to enter upon a vacant 
possession ; to take possession before an­
other. Calvin. 

OCCUPAT I LE. That which has been left by 
the right owner, and is now possessed by 
another. 

O C CU PATI O. "The advisedly taking pos­
session of that which is at tbe moment the 
property of no man, with a view of acquiring 
property in it for yourself." Maine, Anc. L. 
245. The advised assumption of physical pos­
session. I d . . 256. See Occupancy. 

OCC U PAT I ON. Possession ; contro!"; ten­
ure ; use. 

In its usual sense "occupation" is where a person 
exercises physieal control over land. Thus, the les­
see of a house is in occupation of it so long as he 
has the power of entering into and staying there at 
pleasure, and of excluding all other persons ( or all 
except one or more specified persons) from the use of 
it. Occupation is therefore the same thing as actual 
possession. Sweet. The word " occupation," applied 
to real property, is, ordinarily, equivalent to "pos­
session. ,,' In connection with other expressions, it 
may mean that the_ party should be living upon the 
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premises ; but, standing alone, it is sati:;fied by 
actual possession. Lawrence v. Fulton, 19 Cal. 683. 
See Kornhauser v, National Surety Co., 114 Ohio St. 
24, 150 N. E. 921, 923. 

"Occupation' "  of a dwelling house means living in 
it. The use for which premises are intended should 
be conSidered in determining what is meant by the 
word "unoccupied" as contained in a policy. 
Hoover v. Mercantile Town Mut. Ins. Co., 93 Mo. 
App. 111, 69 S. W. 42. As used in a fire insurance 
policy the word unoccttpied, is not synonymous with 
vacant, but is that condition where no one has the 
actual use or possession of the thing or property in 
question ; Yost v. Ins. Co., 38 Pa. Super. Ct. 594 ; 
Hardiman v. Fire Ass'n, 212 Pa. 383, 61 A. 990. 

A trade ; employment ; profession ; busi­
ness ; means of livelihood. 

See Shed v. State, 70 Tex. Cr. 10, 155 S. W. 
524, 526. 

"Occupation," as commonly understood, signifies 
the principal business of one's life, employment, 
calling, or trade. Texas Co. v. Amos, 77 Fla. 327, 81 
So. 471, 472 ; Childers v. Brown, 81 Or. 1, 158 P. 166, 
168, Ann. Cas. 1918D, 170 ; People v. Derose, 230 Mich. 
180, 203 N. W. 95, 96 ; Pulaski v. Sovereign Camp of 
the Woodmen of the World, 105 Misc. 740, 174 N. Y. S. 
298, 299 ; Gotfredson v. German Commercial Accident 
Co. ( C. C. A.) 218 F. 582, 585 ; Central Business 
Men's Ass'n v. Faith (C. C. A.) 8 F. (2d) 325, 328 ; 
Sovereign Camp. W. O. W., v. Craft, 208 Ala. 467, 
91 So. 831, 833 ; Everett v. Standard Acc. Ins. Co., 45 
Cal. App. 332, 187 P. 996, 1000. 

The term "occupation," as used in a policy re­
quiring notice to insurer of change of occupation, 
means the usual business of insured. Union Health 
& Accident Co. v. Anderson, 66 Colo. 195, 180 P. 81, 
82. The word "occupation" must be held to have 
reference to the vocation, profession, trade or calling 
which the assured is engaged in for hire or for 
profit. Evans v. Woodman Ace. Ass'n, 102 Kan. 556, 
171 P. 643, 644, L. R. A. 1918D; 122. 

"Occupation" as used in Workmen's Compensation 
Act means that particular business, profession, trade 
or calling which engages the time and efforts of an 
individual, the employment in which he regularly 
engages or the vocation of one's life. Industrial 
Commission of Ohio v. Roth, 98 Ohio st. 34, 120 N. 
E. 172, 173, 6 A. L. R. 1463. See Kaplan v. Gaskill, 
108 Neb. 455, 187 N. W. 943, 945. 

• 

A putting out of a man's freehold in time 
of war. Co. Litt. s. 412." 

-Actual occupation. An 'Open, visible "occu­
pancy as distinguished from the construc­
tive one which follows the legal title. Cut­
ting v. Patterson, 82 Minn. 375, 85 N. ,:V. 172 ; 
People Y. Ambrecht, 11 Abb. Prac. (N. Y.) 97 ; 
Bennett v. Burton, 44 Iowa 550. 

-Occupation tax. A tax imposed upon an oc­
cupation or the prosecution of a business, 
trade, or profession ; not a tax on property, 
or even the capital employed in the business, 
but an excise tax on the business itself '; to 
be distinguished from a "license tax," which 
is a fee or exaction for the privilege of en­
gaging in the business, not for its prosecu­
tion. See Adler v. Whitbeck, 44 Ohio St. 539, 
9 N. E. 672 ; Appeal of Banger, l09 ' Pa; 95 ; 
Pullman Palace Car 00. v. State, 64 Tex. 274, 
53 Am. Rep. 758 ; Atkinson v. Brunswick-
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Balke-Collender Co., 144 Ga. 694, 87 S. E. 
891 ; Viquesney v. Kansas City, 305 Mo. 488, 
266 S. W. 700, 702 ; Eastern Gulf Oil Co. v. 
Kentucky State Tax Commission (D. C.) 17 
F.(2d) 394, 395. A "license tax" is based on 
the police power of the state to regulate or 
prohibit a particular business, and not to 
raise revenue, while an "occupation tax" is 
primarily intended to raise revenue ; Provo 
City v. Provo Meat & Packing Co., 49 Utah, 
528, 165 P. 477, 479, Ann. Cas. 1918D, 530 ; 
Duff v. Garden City, 122 Kan. 390, 251 P. 
1091, 1092 ; though in some instances it may 
be for regulation incidentally ; McMillan v. 
City of Knoxville, 139 Tenn. 319, 202 S. W. 
65, 66. But see Thompson v. McLeod, 112 
Miss. 383, 73 So. 193, 194, L. R. A. 1918.0, 893, 
Ann. Oas. 1918A, 674. 

OCC U PAT I VE. Pertaining to or involving 
occupation or the right of occupation. Webs­
ter. 

OCCUPAVIT. Lat. In old English law. A 
writ that lay for one who was ejected out 
of his land or tenement in time of war. 
Cowell. 

OCCU P I ER. An occupant ; one who is in 
the enjoyment of a thing. 

A tenant, though absent, is, generally 
speaking, the occupier of premises ; 1 B. & C. 
178 ; but not a servant or other person who 
may be there 'Virtute officii ; 26 L. J. C. P. 
12 ; 47 L. J. Ex. 112 ; L. R. 1 Q. B. 72. 

OCCUPY. To hold in possession ; to hold or 
keep for use, as, to occu.py an apartment. 
Missionary Soc. of M. E. Church v. Dalles 
City, 1.07 U. S. 343, 2 Sup. Ct. 677, 27 L. Ed. 
545. In legal acceptation, actual use, posses­
sion, and CUltivation. Jackson v. Sill, 11 
Johns. (N. Y.) 202, 6 Am. Dec. 363 ; Inhabit­
ants of Phillipsburgh v. Bruch's Ex'r, 37 N. J. 
Eq. 486 ; Kornhauser v. National Surety Co., 
150 N. E. 921, 923, 114 Ohio St. 24. 

The term, as used in a fire policy, implies an 
actual use by some person according to the purpose 
for which it is designed, and does not imply that 
some one shall remain in the building all of the 
time without interruption, but merely that there 
shall not be a cessation of occupancy for any con­
siderable length of time. Washington Fire Ins. Co. 
v. Cobb (Tex. Civ. App.) 163 S. W. 008, 612. See 
Southern Nat. Ins. Co. v. Cobb (Tex. Civ. App.)  180 
S. W. 155, 156. As used in connection with a home­
stead, it does not always require an actual oc­
cupancy, but may sometimes permit a constructive 
occupancy. Kerns v. Warden, 88 Oklo 297, 213 P. 70, 
72. 

See Occupation ; Occupancy. 

OCCUPY I NG CLA I MANT. See Benton v. 
Dumbarton Realty Co., 143 N. W. 586, 589, 
161 Iowa, 600. 

OCCUPY I NG CLAI MANT ACTS. Statutes 
providing for the reimbursement of a bona 
fide occupant and claimant of land, on its 
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r�covery by the true owner, to the extent to 
which lasting improvements made by him 
ha ve increased the value of the land, and 
-generally giving him a lien therefor. Jones 
v. Great Southern Hotel Co;, 86 F. ?70, 30 
C. C. A. 108. 

OCCUR. To happen. Johnson v. Ins. Co., 
91 Ill. 95, 33 Am. Rep. 47. 

To arise ; begin. Murphy v. People, 78 
Colo. 276, 242 P. 57, 59. 

OCCURRENCE. A happening ; an event. Du­
pre v. Atlantic Refining Co., 120 A. 288, 290, 
98 Conn. 646. 
O C EAN. The main or open sea ; the high 
sea ; that portion of the sea which does not 
lie within the body of any country and is not 
subject to the territorial jurisdiction or con­
trol of any country, but is open, free, and 
common to the use of all nations. See U. S. 
V. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, 37 
L. Ed. 1071 ; U. S. v. New Bedford Bridge, 
27 Fed. Cas. 120 ; De Lovio V. Boit, 7 Fed. 
Cas. 428 ; U. S. v; Morel, 26 F'ed. Cas. 1312 ; 
The Cuzco (D. C.) 225 F. 169, 176. 

OCH I ERN.  In old Scotch law. A name of 
dignity ; a freeholder. Skene's de Verb. 
Sign. 

O C H LOC RACY. Government by the multi­
tude. A form of government wherein the 
populace has the whole power and adminis­
tration in its own hands. The abuse of a de­
mocracy. Mob rule. 

OCTAVE. In old English law. The eighth 
day inclusive after a feast ; one of the re­
turn days of writs. 3 Bl. Comm. 278. 

OCTO TALES. Lat. Eight such ; eight such 
men ; eight such jurors. The name of a writ, 
at common law, which issues when upon a 
trial at bar, eight more jurors are necessary 
to fill the panel, commanding the sheriff to 
summon the requisite number. 3 Bl. Comm. 
364. See Decem Tales. 

OCTRO I .  Fr. In French law. Originally; 
a toll or duty, which, by the permission of 
the 8eigneur, any city was accustomed to col­
lect on liquors and same other goods, brought 
within its precincts, for the consumption of 
the inhabitants. Afterwards appropriated 
to the use of the king. Steph. Lect. p. 361. 
O C U L I ST. One skilled in treating diseases 
of the eye. Webster, Dict. 

The exemption of "OCUlists" and "ophthal­
mologists" from the provisions of an act regulating 
practice of "optometrists" was held applicable to 
sufficiently distinctive classes ; the professions of 
oculist and ophthalmologist being recognized as 
learned professions relating to practice of medicine 
and surgery in treatment of eye diseases, and 
optometry as an occupation or vocation calling for 
a degree of mechanical skill and experience in fitting 
glasses to the eye. Saunders v. Swann, 155 Tenn. 310, 
292 S. W. 458. 
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O D D  LOT BUSI N ESS. The dealing in a 
smaller number of shares than the unit of 
trading on the floor of the stock exchallge. 
In re Brown, 242 N. Y. 1, 150 N. E. 581, 584, 44 
A. L. R. 510. See People ex reI. Berdan v. 
Goldfogle, 211 N. Y. S. 107, 213 App. Div. 
702. 

O D D  LOT DOCTRI  N E. The "odd lot doc­
trine" is that, if the effects of an accident 
have not been removed, it is not sufficient, to 
entitle an employer to have a reduction in 
the weekly compensation ordered by the court 
under the Workmen's Compensation Act, that 
it appears the workman has the physical ca­

pacity to do some kind of work different from 
the general kind of work which he was en­
gaged in at the time of the accident, but it 
must also be shown that the workman, either 
by his own efforts or that of his employer, 
can actually get such work. Lupoli v. At­
lantic Tubing 00., 43 R. I. 299, 111 A. 766, 
768. 

Oderunt peooare boni, virtutis amore ;  oderunt 
peooare mali, fo'rmidine prenre. Good men hate 
to sin through love of virtue ; bad men, 
through fear of punishment. 

O DH AL. Complete property, as opposed to 
feudal tenure. The transposition of the syl­
lables of "odhal" makes it "alZodh," and 
hence, according to Blackstone, arises the 
word "allod" or "allJodial," (q. 'V.). "Allodh" 
is thus put in contradistinction to "feeodh." 
Mozley & Whitley. 

O D HA L  R IGHT. An allodial right. 

0 0 1 0  ET AT I A. See De Odio et Atia. 

Odiosa et inhonesta nlon sunt in lege prresum­
anda. Odius and dishonest acts are not pre­
sumed in law. Co. Litt. 78 ; Jackson v. Mil­
ler, 6 Wend. (N. Y.) 228, 231, 21 Am. Dec. 
316 ; Nichols v. Pinner, 18 N. Y. 295, 300. 
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Lumber Co. (D. C.) 21 F.(2d) 185, 186 ; manu­
factured by ; 2 Bing. N. C. 668 ; by ; Hannum 
v. Kingsley, 107 Mass. 355 ; residing at ; 
Porter v. Mill�r, 3 Wend. (N. Y.) 329 ; 8 A. & 
E. 232 ; from ; State v. Wong ]fong, 75 Mont. 
81, 241 P. 1072, 1074 ; in ; Kellogg v. Ford, 70 
Or. 213, 139 , P. 751, 752. 

O F  COU NSE,L. A phrase commonly applied 
in practice to the counsel employed by a par­
ty in a cause, and particularly to one em­
ployed to ' assist in the preparation or man­
agement of a cause, or its presentation on 
appeal, but who is not the principal attor­
ney of record for the party. 

OF COl,J RSE,. Any action or step taken in 
the course of judicial proceedings which will 
be allowed by the court upon mere applica­
tion, without any inquiry or contest, or which 
may , be effectually taken without even ap­
plying to the 'Court for leave, is said to be "of 
course." Stoddard v. Treadwell, 29 Cal. 281 ; 
Merchants' Bank v. Crysler, 67 F. 390, 14 
C. C. A. 444 ; Donovan v. Gibbs, 268 Mo. 279, 
187 S. W. 46, 48. 

OF FORCE.. In force ; extant ; not obsolete ; 
existing as a ibinding or obligatory power. 

OF GRACE. A term applied to any permis­
'sion or license granted to a party in the 
course of a judicial proceeding which is not 
claimable as a matter of course or of right, 
but is allowed by the favor or indulgence of 
the court. See Walters v. McElroy, 151 Pa. 
549, 25 A. 125. 

OF N E,W. A Scotch expression, closely trans­
lated from the Latin "de novo," (q. v.). 

OF RECORD. Recorded ; entered on the 
records ; existing and remaining in or upon 
the appropriate records. 

OF R I GHT. As a matter of course. Atkins 
v. Garrett (D. O.) 252 F. 280, 282. 

Odiosa non  .prresum untur. Odius things are 
not presumed. Burrows, Sett. Cas. 190. OFFA EXECRATA. In old English law. The 

morsel of execration ; the corsned, (q. 'V.). 1 
(ECONOM I C US. L. Lat. In old English law. Reeve, Eng. Law, 21. 
The executor of a last will and testament. 

OFFENSE,. A crime or misdemeanor ; a 
, breach of the criminal laws. Moore v. Illi­Cowell. 

(ECO N O M US. Lat. In the civil law. 
manager or administrator. Calvin. 

A nois, 14 How. 13, 14 L. Ed. 306 ; lIlies v. 
Knight, 3

· Tex. 312 ; People v. French, 102 
N. Y. 583, 7 N. E. 913 ; State v. West, 42 Minn. 
147, 43 N. W. 845 ; People v . . Chimovitz, 237 
Mich. 247, 211 N. W. 650, 651 ; In re Egan, 
36 S. D. 228, 154 N. W. 521, 523 ; State v. 
Rose, 89 Ohio St. 383, 106 N. E. 50, 51, L. R. 
A. 1915A, 256 ; In re Egan, 36 S. D. 228, 154 
N . . W. 521, 523 ; People v. Brenta, 64 Cal. 
App. 91, 220 P. 447 ; State v. Hirsch, 91 Vt. 
330, 100 A. 877, 879 ; Ex parte Brady, 116 
Ohio St. 512, 157 N. E. 69, 70. 

OF. A term denoting that from which any­
thing proceeds ; indicating origin" source, de­
scent, and the like ; as, he is of a race of 
kings ; he is of noble blood. Stone v. Riggs, 
43 Okl. 209, 142 P. 298, 299. 

Associated with or connected with, usual­
ly in some causal relation, efficient, material, 
formal, or final. Harlan v. Industrial Acci­
dent Commission, 19J Cal. 352, 228 P. 654, 657. 

The word has been held equivalent to after ; , 
10 L. J. Q. B. 10 ; at ; belonging to ;  Davis 
v. State, 38 Ohio St. 506 ;  , in possession of ; 
Bell . ,  County v. BInes (Tex. Civ. App.) 219 
s. W. 556, 557 ; Stokes v. Great Southern 

It is used as a genus, comprehending every 
crime and misdemeanor, or as a species, 
signifying a crime not indictable, but pun­
ishable summarily or by the forfeiture of a 

penalty. In re Terry (C. C.)-37 F. 649. 
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The word "offense, '. while sometimes used In vari­
ous sen� generally implies a crime or a misde­
meanor infringing public as distinguished from 

mere private rights, and punishable under the crim­
inal laws, though it may also include the violation 
of a criminal statute for which the remedy is mere­
ly a civil suit to recover the penalty. Common­
wealth v. Brown, 264 Pa. 85, 107 A. 676, 678; 

Under a statute, declaring that one guilty of an 
Qffense or fault causing another damage is obliged 
to repair it, "offense or fault" has the same meaning 
as "tort" ; Panapta R. Co. v. Rock (C. C. A.) 272 F. 
649, 651 ; and a criminal contempt has been held 
to be an "offense." Creekmore v. U. S. (C. c. A. ) 
237 F. 743, 754 ; Ex parte Grossman, 45 S. ct. 332, 335, 
267 U. S. 87, 69 L. Ed. 527, 38 A. L. , R. 131 ; Vares v. 

Vares, 28 Hawall, 291, 295; 

Continuing Offense 
A transaction or a series of acts set on 

foot by a single impulse, and operated by an 
un intermittent force, no matter how long a 
time it may occupy. People v. Sullivan, 9 
Utah, 195, 33 P. 701 ; Estep v. State, 11 Oklo 
Cr. 103, 143 P. 64, 66 ; State v. Brown, 10 
Oklo Cr. 52, 133 P. l143, 1144 ; Ex parte Dunn, 
33 Oklo Or. 190, 242 P. 574. 

Criminal Offense 

Criminal offense includes misdemeanors as 
well as felonies. People v. Scalisi, 324 Ill. 
131, 154 N. E; 715, 721. It is an offense which 
subjects the offender to indictment Latimer 
v. Wilson, 103 N. J. Law, 159, 134 A. 750, 751. 

Quasi Offense 
One whIch is imputed to the person who is 

responsible for its injurious consequences, not 
because he himself committed it, but because 
the perpetrator of it is presumed to have act­
ed under his commands. 

Same Offense 

As used in a provision against double jeop­
ardy, the term "same offense" means the 
same crime, not the same transaction, acts, 
circumstances: or situation. People v. Bran­
non, 70 Cal. App. 225, 233 P. 88, 89 ; State 
v. Billotto, 104 Ohio St. 13, 135 N. E. 285, 
287 ; U. S. v. Bostow (D. C.) 273 F. 535, 538. 

Second Offense 

One committed after conviction for a first 
offense. , Holst v. Owen (C. C. A.) 24 F.(2d) 
100. See State v. Snyder, 30 N. M. 40, 227 
P. 613, 618 ; Meyers V. State, 193 Wis. 126, 
213 N. W. 645, 646 ; Staniforth V. State" 24 
Ohio App. 208, 156 N. E. 924. 

O FFENSIVE. In the law relating to nui­
sances and similar matters, this term means 
noxious, causing annoyance, discomfort, or 
painful or disagreeable sensations. See 
Rowland V. Miller (Super. N. Y.) 15 N. Y. S. 
701 ; Moller v. Presbyterian Hospital, 65 App. 
Div. 134, 72 N. Y. S. 483 ; Barrow v. Richard, 
8 Paige (N. Y.) 360, 35 Am. Dec. 713 ; City 
of Muskogee v. Morton, 128 Oklo 17, 261 P. 
183, 184. 

or:nm 

' OFFENSI VE AND D EF ENSIVE LEAGU E. 
In international law, an "offensive and de­
fensive league" is one binding the contract­
ing powers not only to aid each other in case 
of aggression upon either of them by a thIrd 
power, but also to support and aid each'Qther 
in active and aggressive measures against a 
power with which either of them may engage 
in war. 

O F F ENSIVE LANGUAG � Language adapt­
ed to give offense ; displeaSing or annoying 
language. People V. Whitman (Co. Ct.) 157 
N. Y. S. ll07, 1109. 

O FFENSIVE WEAPON. As eccaslonally 
used in criminal law and statutes, an "otren­
sive weapon" is primarily one meant and 
adapted for attack and the in1l1ction of in­
jury, but practically the term includes any­
thing that would come within We description 
of a "deadly" or "dangerous" weapon. See 
State V. Dineen, 10 Minn. 411 (Gil. 325) ; Rex 
v. Grice, 7 Car. & P. 808 ; Rex V. Noakes, 5 
Car. & P. 326. 

OFFER, 'V. To bring to or before ; to pre­
sent for acceptance or rejection ; to hold 
out or proffer ; to make a proposal to ; to 
exhibit something that may be taken or re­
ceived or not. Morrison v. Springer, 15 Iowa, 
346 ;  Vincent v. Woodland Oil Co., 165 Pa. 
402, .' 30 A. 991 ; People V. Ah Fook, 62 Cal. 
494. 

The word "offer," as used in. a statute providing 
that the buyer, to rescind a sale, must offer within' 
a reasonable time t8 return the goods, is synonymous 
with the word "tender." Collins v. Skillings, 224 
Mass. 275, 112 N. E. 938, 939, Ann. Cas. 1918D, 424. 

To attempt or endeavor ; to make an ef­
fort to effect some object, as, to offer to 
bribe ; in this sense used principally in crim­
inal la:w. Com. v. Harris, 1 Leg. Gllz. R. (Pa.) 
457 ; State v. Armijo, 19 N. M. 345, 142 P. 
1126, 1127. 

In trial practice, to "offer" evidence is 
to state its nature and purport .. or to recite 
what is expected to be proved by a given wit­
ness or document, and demand its admission. 
Unless under exceptional circumstances, the 
term is not to be taken as equivalent to "in­
troduce." See Ansley v. Meikle, 81 Ind. 260 ; 
Lyon v. Davis, 111 Ind. 384, 12 N. E. 714 ; 
Harris v. Tomlinson, 130 Ind. 426, 30 N. E. 
214. 

O FFER, n,. A proposal ; a proposal to do 
a thing. 

An offer, as an element of a contract, is a 
proposal to make a contract. It must be 
made by the person who is to make the prom­
ise, and it must be made to the person to 
whom the promise is made. It may be made 
either by words or by signs, either orally or in 
writing, and eHher personally or by a mes­
senger ; but in whatever way it is made, it 
is not in law an offer until it comes to the 
knowledge of the person to whom it is made ; 
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Langd. Contr. § 151 ; 6 H. L. Oas. 112. See 
Sunburst Oil & Gas Co. v. Neville, 79 Mont. 
550, 257 P. 1016, 1019. 

An "offer to sell" merely contemplates the proffer, 
proposal, presentation, or exhibition of something to 
another for acceptance or rejection. Frissen v. 
Nichols, 94 Fla. 403, 114 So. 431, 433. 

An attempt ; endeavor. Webster. 
An offer of evidence. See the verb "of­

fer," supra. 

O F F E R  O F  COMPROM I SE. An offer to set­
tle a dispute or difference amicably for the 
purpose of avoiding a lawsuit and without 
admitting liability. Freeman v. Vandruff, 
126 Oklo 238, 259 P. 257, 259. 

O FFER I NGS. In English ecclesiastical 1aw. 
Personal tithes, payable by custom to the par­
son or vicar of a parish, either occasionally, 
as at sacraments, marriages, churching of 
women, burials, etc., or at constant times, as 

at Easter, Christmas, . etc. See Obventio. 

O F FERTO R I U M .  In English ecclesiastical 
law. The offerings of the faithful, or the 
place where they are made or kept ; the serv­
ice at the time of the Communion. 

O FF I CE.. Right to exercise public or private 
employment, and to take the fees and emolu­
ments thereunto belonging, whether public, 
as those of magistrntes, or private, as of bail­
iffs, receivers, or the like. 2 Bl. Comm. 36. 
Rowland V. New York, 83 N. Y. 372 ; Dailey 
v. State, 8 Blackf. (Ind.) 330 � Blair V. Marye, 
80 Va. 495 ; Worthy V. Barrett, 63 N. C. 202 ; 
People V. Duane, 121 N. Y. 367, 24 N. E. 845 ; 
U. S. V. Hartwell, 6 Wall, 393, 18 L. Ed. 830 ; 
Baird V. Lefor, 52 N. D. 155, 201 N. W. 997, 
999, 38 A. L. R. 807 ; State V. Watkins, 88 
Fla. 392, 102 So. 347, 359 ; Shelf. Mortm. 797 ; 
Cruise, Dig. Index ; Com. V. Sutherland, 3 
S. & R. (Pa.) 149. 

A right, and correspondent duty, to exer­
cise a public trust. Whitehead V. Clark, 146 
Tenn. 660, 244 S. W. 479, 482. 

A public charge or employment ; U. S. V. 

Maurice, 2 Brock. 102, Fed. Cas. No. 15,747, 
per Marshall, C. J. ; Lamar V. Splain, 42 App. 
D. C. 300, 305. 

An employment on behalf of the govern­
ment in any station or public trust, not mere­
ly transient, occasional, or incidental. In re 
Attorneys' Oaths, 20 Johns. (N. Y.) 493. See 
:Wason V. Majors, l11 Neb. 288, 196 N. W. 133, 
134, 30 A. L. R. 1419. 

An "office" is defined to be a public charge or em­

ployment, and he who performs the duties of the 

office is an officer. Although an office is an em­

ployment, it does not follow that every employment 

Is an office. A man may be employed under a con­

tract, express or implied, to . do an act, or to per,.. 

form a service, without becoming an officer. But, 

if the duty be · a continuing one, which is defined 

by rule prescribed by the government, which an 

individual is appointed by the government to per­

form; who enters upon the duties appertaining to his 
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status, without any contt'act 4eftning them, it seems 
very difficult to distinguish such a charge or em­
ployment from an office, or the person who performs 
the duty from an officer. Lacy V. State, 13 Ala. App. 
212, 68 So. 706, 710. 

The term "office" in the constitutional sense, im­
plies an authority to exercise some portion of the 
sovereign power, either in making, executing, or 
administering the laws. State V. Jones, 79 Fla. 56, 
84 So. 84, 85 ; Groves V. Barden, 169 N. · C. 8, 84 S. E. 
1042, L. R. A. 1917A, 228, Ann. Cas. 1917B, 316 ; Olson 
v. Scully, 296 Ill. 418, 12.9 N. E. 841, 842 ; State v. 
Christmas, 126 Miss. 358, 88 So. 881, 882. 

The most frequent occasions to use the 
word arise with reference to a duty and pow­
er conferred on an individual by the govern­
ment ; and, when this is the connection, "pub­
lic office" is a usual and more discriminating 
expression. But a power and duty may exist 
without immediate grant from government, 
and may be properly called an "office ;" as 
the office of executor, the office of steward. 
Here the individual acts towards legatees or 
towards tenants in performance of a duty, 
and in exercise of a power not derived from 
their consent, but devolved on him by an au­
thority which quoad, hoc is superior. Abbott. 

A place fo.r the regular transaction of 
business. Padrick v. M. O. Kiser Co., 33 
Ga. App. 15, 124 S. E. 901, 902 ; Bradley v. 

Certigue Mining & Dredging Co., 157 N. Y. S. 
275, 276, 93 Misc. 519. For the word "office" 
as used of a place for transacting public busi­
ness, see Com. v. White, 6 Oush. (Mass.) 181. 

"Office" is frequently used in the old books 
as an abbreviation for "inquest of office," 
(q. 'V.). 

In General 

-Civil office. Distinguished from military. 
Waldo v. Wallace, 12 Ind. 569. 

-County office. As used in a primary election 
law, an office filled by the electorate of the 
entire county. Hamilton v. Monroe (Tex. Civ. 
App.) 287 S. W. 304', 306. 

-District office. As used in a primary election 
law, an office filled by the electorate of a dis­
trict. Hamilton v. Monroe (Tex. Civ. App.) 
287 S. W. 304; 306. 

-Judicial office. See the title Judicial. 

-Lucrative office. See Lucrative. 

-Military office. Military offices are such as 
are held by soldiers and sailors for military 
purposes. 

-Ministerial office. One which gives the offi­
cer no discretion as to the matter to be done, 
and requires him to obey mandates of a su­
perior. Vose v. Deane, 7 Mass. 280. �ee Sav­
acool y. Boughton, 5 Wend. (N. Y.) 170, 21 Am. 
Dec. 181 ; Waldo v. Wallace, 12 Ind. 569. It 
is a general rule that a judicial office cannot 
be exercised by deputy, while a ministerial 
office may. 

-Office-book. Any book for the record of of­
ficial or other transactions, kept under author-



tty of the state, in public omces not connect­
ed with the courts. 

-Office-copy. A copy or transcript of a deed 
or record or any filed document, made by the 
officer having it in custody or under his sanc­
tion, and by him sealed or certified. 

A copy made by an officer of the court, bound 
by law to make it, is equivalent to an exemplifica­
tion, though it is sometimes called an "office copy" ; 
Steph. Dig. Ev. art. 77. Copies of public records, 
whether judicial or otherwise, made by a public of­
ficer authorized by law to make them, are often 
termed "office copies," e. g. copies of recorded 
deeds ; Elwell v. Cunningham, 74 Me. 127. A copy 
made by an officer of the court, who is authorized 
to make it by a rule of court, but not required by 
law to make it, is equivalent to an exemplification in 
the same cause and court, but in other causes or 
courts is not admissible unless it can be proved as 
an examined copy ; Steph. Dig. Ev. art. 78. These 
are called "office copies" ; Kellogg v. Kellogg, 6 
Barb. (N. Y.) 130. 

-Office fou nd. In English law. Inquest of 
office found ; the finding of certain facts by 
a jury on an inquest or inquisition of office. 
3 Bl. Comm. · 258, 259. This phrase has been 
adopted in American law. 2 Kent, Comm. 61. 
See Phillips v. Moore, 100 U. S. 212, 25 L. Ed. 
603 ; Baker v. Shy, 9 Heisk. (Tenn.) 89 ; Hau­
enstein v. Lynham, 100 U. S. 484, 25 L. Ed. 
628 ; Finch v. Goldstein, 245 N. Y. 300, 157 
N. E. 146, 147. 

-Office grant. A designation of a convey­
ance made by some officer of the law to effect 
certain purposes, where the owner is either 
unwilling or unable to execute the requisite 
deeds to pass the title ; such, for example, a s  
a tax-deed. 3 Washb. Real Prop. *537. 

-Office hours. That portion of the day dur­
ing which public offices are usually open for 
the transaction of business. 

-Office of honor. See Honor. 

-Office of judge. A criminal suit in an eccles-
iastical court, not being directed to the repa­
ration of a private injury, is regarded as a 
proceeding emanating from the office of tke 
judge, and may be instituted by the mere mo­
tion of the judge. But, in practice, these suits 
are instituted by private individuals, with the 
permission of the judge or his surrogate ; and 
the private prosecutor in any such case is, 
accordingly, said to "promote the office of the 
judge." Mozley & Whitley. 

-Political office . . Civil offices are usually .di­
vided into three classes,-political, judicial, 
and ministerial. Political offices are such as 
are not immediately connected with the ad­
ministration of justice, or with the execution 
of the mandates of a superior, such as the 
president or the head of a department. Waldo 
v. Wallace, 12 Ind. 569 ; Fitzpatrick v. U. S., 
7 Ct. C1. 293. 
-Principal office. The principal office of a 
corporation is its headquarters, Or the place 
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where the chief or principal affairs and busi­
ness of the corporation are transacted. ' U B­
uaBy it is the office where the company's 
books are kept, where its meetings of stock­
holders are held, and where the directors, 
trustees, or managers assemble to discuss and 
transact the important general business of 
the company ; hut no one of these circum­
stances is a controlling test. See Jossey v. 
Georgia & A. Ry., 102 Ga. 706, 28 S. E. 273 ; 
Milwaukee Steamship Co. v. Milwaukee, 83 
Wis. 590, 53 N. W. 839, 18 L. R. A. 353 ; Stand­
ard Oil Co. v. Com., 110 Ky. 821, 62 S. W. 897 ; 
Middletown Ferry Co. v. Middletown, 40 
Conn. 69 ; In re Lone Star Shipbuilding Co. 
(C. C. A.) 6 F.(2d) 192, 196. Synonymous 
with "principal place of business," being the 
place where the principal affairs of a corpora­
tion are transacted. Foreman & Clark Mfg. 
Co. v. Bartle, 125 Misc. Rep. 759, 211 N. Y. S. 
602, 604 ; Stewart v. Pacific Steam Nav. Co. 
(D. C.) 3 F.(2d) 329, 330. 

-Public office. The right, authority, and duty 
created and conferred by law, by which for a 
given p�riod, either fixed by law or enduring 
at the pleasure of the creating power, an in­
dividual is invested with some portion of 
the sovereign functions of government for the 
benefit of the public. Walker v. Rich, 79 Cal. 
App. 139, 249 P. 56, 58. An agency for the 
state, the duties of which involve ip. their 
performance the exercise of some portion of 
the sovereign power, either great or small. 
Yaselli v. Goff (C. C. A.) 12 F.(2d) 396, 403 ; 
Winsor v. Hunt, 29 Ariz. 504, 243 P. 407, 413 ; 
Truitt v. Collins, 122 Md. 526, 89 A. 850, 851 ; 
State ex reI. Zevely v. Hackmann, 300 Mo. 59� 
254 S. W. 53, 55 ; State v. McLean, 35 N. D. 
203, 159 N. W. 84-7, 851 ; State v. Bond, 94 W. 
Va. 255, 118 S. E. 276, 279 ; Commissioners' 
Court of Limestone County v. Garrett (Tex. 
Com. App.) 236 S. W. 970, 972 ; Board of Ed­
ucation of Doerum v. Bacon, 22 Ga. App. 72, 
95 S. E. 753, 754 ; Lacey v. State, 13 Ala. App. 
212, 68 So. 706, 710 ; Curtin v. State, 61 Cal. 
App. 377, 214 P. 1030, 1035 ; Shelmadine v. 
City of Elkhart, 75 Ind. App. 493, 129 N. E. 
878. Where, by virtue of law, a person is 
clothed, not as an incidental or transient au­
thority, but for such time as denotes dura­
tion and continuance, with independent pow­
er to control the property of the public, or 
with public functions to be exercised in the 
supposed interest of the people, the service 
to be compensated by a stated yearly salary, 
and the occupant having a designation or title, 
the position so created is a public office. 
State v. Brennan, 49 Ohio St. 33, 29 N. E. 593. 
-State office·. "State offices," as used in a 
primary election law, means offices to be filled 
by the electorate of the entire state. Hamil­
ton v. Monroe (Tex. Civ. App.) 287 S. W. 30�, 
306. 

As to various particular offices, see Lan<J 
Office, Petty Bag Office, Post Office, etc. 

O F F I C E R. The incumbent of an office .; one 
who is lawfully invested with an office. State 
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v. Board of Examiners for Nurses, 52 Mont. 
91, 156 P. 124, 125. See Evans v. Beattie, 137 
S. C. 496, 135 S. E. 538, 554 ; State v. Bratton, 
148 Tenn. 174, 253 S. W. 705, 706. One who 
is charged by a superior power (and particu­
larly by government) with the power and duty 
of exercising certain functions. 

An "officer" is one who is invested with some 
portion of the functions of the government to be 
exercised for the public benefit. Fox v. Lantrip, 162 

' 1Ky. 178, 172 S. W. 1.33, 136 ; Conley v. Daughters of 
the Republic, 106 Tex. 56, 156 S. W. 197, 200. In a 
'Popular sense, an officer is one holding a position 
-of trust and authority in any kind of an organiza­
,tion-civil, military, political, ecclesiastical, or 
,social. Illinois Commerce Commission v. Cleve­
land, C., C. & St. L. Ry. Co., 320 Ill. 214, 150 N. E.  
678, 682. 

The word "officer," as used in state statutes or 
constitutions, is sometimes held to refer only to 
elective officers ; Cunningham v. Rockwood, 222 
Mass. 574, 111 N. E.  409, 411, Ann. Cas. 1917C, UOO ; 
and sometimes to both appointive and elective of­
ficers ; State v. Campbell, 94 Ohio St. 403, 115 N. E. 
29, 31. 

An "officer" IS distinguished from an "employee" 
in the greater importance, dignity, and independence 
of his position, in requirement of oath, bond, more 
-enduring tenure, and fact of duties being prescribed 
by law. Bowden v. Cumberland County, 123 Me. 359, 
123 A. 166, 169 ; McClendon v. Board of Health of 
City of Hot Springs, 141 Ark. U4, 216 S. W. 289, 
290. 

For obstructing an officer, see the title Ob­
struct. 

Civil Officer 

The word "civil/, as regards civil officers, 
is commonly used to distinguish those officers 
who are in public service but not of the mili­
tary. U. S. v. American Brewing 00. (D. O.) 
296 F. 772, 776 ; State v. Olarke, 21 Nev. 338, 
:.31 P. 545, 18 L. R. A. 313, 37 Am. St. Rep. 
,'517 ; State v. O'Driscoll, 3 Brev. (S. 0.) 527. 
Hence, any officer of the United States who 
'holds his appointment under the national 
government, whether his duties are executive 
"or judicial, in the highest or the lowest de­
partments of the government, with the excep­
tion of officers of the army and navy, is a 
"civil officer." 1 Story, Oonst. § 792. See, 
;also, Oom'rs v. Goldsborough, 90 Md. 193, 44 
A. 1055. 

Mi l itary Officer 

MiUtary officers are those who have com­
mand in the army. Non-iCommissioned officers 
are not offi'cers in the 'sense in which that 
word is generally used ; Babbitt v. U. S., 16 
Ct. 01. 214. 

Officer de facto 

As distinguished from an officer de Jure; 
this is the designation of one who is in the 
actual possession and administration of the 
offi-ce, under some c{)lora-ble {)r apparent au­
thority, ' although his title to the same, wheth­
er by election or appointment, is in reality 
invalid or at least formally

_
questioned. See 
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Norton v. Shelby Oomity, 118 U. S. 425, 6 
S. Ct. 1121, 30 L. Ed. 78 ; State v. Carroll, 
38 Oonn: 449, 9 Am. Rep. 409 ; Trenton v. 
McDaniel, 52 N. O. 107 ; Barlow v. Stanford, 
82 Ill. 298 ; .  Brown v. Lunt, 37 Me. 423 ; 
Gregg Tp. v. Jamison, 55 Pa. 468 ; Pierce v. 
Edington, 38 Ark. 150 ; Plymouth v. Painter, 
17 00nn. 585, 44 Am. Dec. 574 ; Prescott v. 
Hayes, 42 N. H. 56 ; Jewell v. Gilbert, 64 N. 
H. 12, 5 A. 80, 10 Am. St. Rep. 357 ; Griffin 
v. Cunningham, 20 Grat. (Va.) 31 ; Ex parte 
Strang, 21 Ohio St. 610 ; Ex parte Orump, 
10 Okl. Or. 133, 135 P. 428, 432, 47 L. R. A. 
(N. S.) 1036 ; People v. Lycan, 314 Ill. 590, 
145 N. E. 595, 596 ; Faucette v. Gerlach, 132 
Ark. 58, 200 S. W. 279 ; Ooe v. City of Dot- ' 
han, 19 Ala. App. 33, 94 So. 186, 187 ; State 
v. Schuermann, 146 La. 110, 83 So. 426, 428. 
One w:ho has the reputation of being the 
offi-cer he assumes t{) be, and yet is not a good 
officer in point of law. 6 East 368 ; City of 
Terre Haute v. Burns, 69 Ind. App. 7, 116 
N. E. 6M, 608 ; Johnson v. State, 27 Ga. App. 
679, 109 S. E. 526, 527 ; Mortgage Land Inv. 
00. v. McMains, 172 Minn. 110, 215 N. W. 192, 
195 ; Eckern v. McGovern, 154 Wis. 157, 142 
N. W. 595, 46 L. R. A. (N. S.) 796. A de 
facto officer is also distinguished from a 

"usurper" who has neither lawful title nor 
color of right. Smith v. City of Jefferson, 
75 Or. 179, 146 P. 809, 812. 

To, constitute an officer de facto it is not a neces­
sary prerequisite that tlrere shall have been an at­
tempted exercise of competent prima facie power of 
appointment or election ; a de facto offi-cer being one 
whose title is not good in law, but who is in fact in 
the unobstructed possession of an office and is dis­
charging its duties in full view of the public, in such 
manner and under such circumstances as not to pre­
sent the appearance of being an intruder or usurper. 
U. S. v. Royer, 45 S. Ct. 519, 520, 268 U. S. 394, 69 L. 
Ed. 1011. 

A person is a "de facto officer" where the duties 
of the officer are exercised-First, without a known 
appointment or election, but under such circum­
stances of reputation or acquiescence as were cal­
culated to induce people, without inquiry, to submit 
to or invoke his action, supposing him to be the 
officer he assumed to be. Second, under color of a 
known and valid appointment or election, but where 
the officer has failed to conform to some precedent 
requirement or condition, as to take an oath, give 
a bond, or the like. Third, under color of a known 
election or appointment, void because the officer was 
not eligible, or because there was a want of power 
in the electing or appointing body, or by reason of 
some defect or irregularity in its exercise, such in­
eligibility; want of power, or defect being unknown 
to the public. Fourth, under color of an election or 
appointment by or pursuant to a public unconstitu­
tional laW', before the same is adjudged to be such. 
People v. Brautigan, 310 Ill. 472, 142 N. E. 2.08, 210 ; 
Wendt V. Berry, 154 Ky. 586, 157 S. W. 1115, 1118, 45 L­
R. A. (N. S.) 1101, Ann. Cas. 1915C, :493. 

Officer de jure 

One who is in all respects legally appQinted 
and qualified to exercise the office. People v. 
Brautigan, 310_ Ill� 472, 142 N. E. 208, 211. 
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01ftcer of Jilstlce 

A general name applicable to all persons 
connected :with the administration of the ju­
dicial department of government, but com­
monly used only of the class of officers Whose 
duty is to serve the process of the courts, 
such as sheriffs, constables, bailiffs, marshals, 
sequestra tors, etc. 

Officer of U nited states 

Officers of the United States are those 
nominated by the president and confirmed 
by the senate or those who are appointed un­
der an act of congress, by the president alone, 
a court of law, or a head of a department. 
U. S. v. Germaine, 99 U. S. 508, 25 L. Ed. 482 ; 
see U. S. v. Mouat, 124 U. S. 303, 8 S. Ct. 505, 
31 L. Ed. 463. 

Public Officer 

An officer of a public corporation ; that is, 
one holding office under the government of a 
municipality, state, or nation. One occupying 
a public office created by law is a "public 
officer." State v. Bond, 94 W. Va. 255, 118 
S. E. 276, 279. See Hastings v. Jasper Coun­
ty, 314 Mo. 144, 282 S. W. 700, 701 ; Farley v. 
Board of Education of City of Perry, 62 Ok!. 
181, 162 P. 797, 799 ; Shanks v. Howes, 214 
Ky. 613, 283 S. W. 966, 967 ; Schmitt v. Dool­
ing, 145 Ky. 240,

' 
140 S. W. 197, 36 L. R. A. 

(N. S.) 881, Ann. Cas. 1913B, 1078 ; Olmstead 
v. New York, 10 Jones & S. (N. Y.) 481. With­
in a constituti.onal provision prohibitin'g in­
crease of salaries of ptiblic officers during 
their terms, "public officer�" are not restrict­
ed to those who exercise important public 
duties, but include all whose duties are for 
public benefit for a stipulated compensation 
paid by the public, and who have a definite 
term and certain tenure, and the provision 
applies to officers created by the Legislature 
since the adoption of the Constitution. Com­
monwealth v. Moore, 266 Pa. 100, 109 A. 611, 
612. In English law, an officer appointed by 
a joint-stock 'banking company, under the stat­
utes regulating such companies, to prosecute 
and defend suits in its behalf. 

Warrant Officer ' 

One who holds as evidence of right a war­
rant signed by the Secretary of 'War or of the 
Navy. Stephens v. Civil Service Commission 
of New Jersey, 101 N. J. Law, 192, 127 A. 
808, 811. 

For d efinitions of the" various classes and 
kinds of officers, see the titles "Commissioned 
Officers," "Ex,ecutive," "Fiscal," "Judicial," 
"Legislative," "Ministerial," "Municipal," 
"Naval," "Non-Commissioned," "Peace," and 
" State." 
Officia judicialia non concedantur antequam 
vacent. Judicial .offices should not be granted 
before they are va�ant. 11 Coke, 4. 

Officia magistratus non debent esse ve,nalia. 
The offices of magistrates ought not to be sold. 
00. Litt. 234. 

OFFICIAL ' 

OFFIC IAL, n. An officer ; a person invested 
with the authority of an office. 

I n  Civil Law 

The minister or apparitor of a
' 

magistrate 
or judge. 

I n  Canon Law 

A person to whom a bishop commits the 
charge of his spiritual jurisdiction. 

I n  Common and Statute Law 

The person Whom the archdeacon substi­
tutes in the execution of his jurisdiction. 
Cowell. 

O F F I C IAL, adj. Pertaining to an office ; in­
vested with the character of an officer ; pro­
ceeding from, sanctioned by, or done by, an 
officer. Cohn v. U. S. (C. C. A.) 258 F. 3'55, 
358. 

Demi-official 

Partly official or authorized. Having col­
or of official right. 

Official Aot 

One done ·by an officer in his official ca­

pacity under color and by virtue of his of­
fice. Turner v. Sisson, 137 Mass. 192 ; Lam­
mon v. Feusire, 111 U. S. 17, 4 S. Ct. 286, 28 
L. Ed. 337 ; Meek v. Tilghman, 55 Ok!. 208, 
154 P. 1190, 1191 ; Miles v. Wright, 22 Ariz. 
73, 194 P. 88, 91, 12 A. L. R. 970. 

Official Assignee 

In English practice. An assignee in bank­
ruptcy appointed by the lord chancellor to 
co-operate with the other assignees in ad­
ministering a bankrupt's estate. 

Official Managers 

Persons formerly appointed, under Englilth 
statutes now repealed, to superintend the 
winding up of insolvent companies under the­
control of the court of chancery. Wharton. 

Official Misconduct 

Any unlawful behavior by a public officer 
in relation to the duties of his office, willful 
in its character, including any willful or 
corrupt failure, refusal, or neglect of an of­
ficer to perform any duty enjoined on him by 
law. Watson v. State, 9' Tex. App. 212 ; 
Brackenridge v. State, 27 Tex. App. 513, 11 · 
S. W. 630, 4 L. R. A. 360 ; Kesling v. Moore, 
102 W. Va. 251, 135 S. E. 246, 248 ; State on 
Inf. of Barker v. Crandall, 269 Mo. 44, 190 
S. W. 889, 892 ; Bolton v. State, 69 Tex. Cr. 
R. 582, 154 S. W. 1197. 

Offioial Principal 

An ecclesiastical officer whose duty it is 
to hear causes between party and party as 
the delegate of the bishop or archbishop by 
whom he is appointed. He generally also 
holds the office of vicar general and (if ap­
pointed by a bishop) that of chancellor. The 
official principal of the province of Canter-
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bury is called the "dean of arches." Phillim. 
Ecc. Law, 1203, et 8eq.; Sweet. 

Official Solicitor to the Court of Ch'ancery 

An officer in England whose functions are 
to protect the suitors' fund, and to adminis­
ter, under the direction of the court, so much 
of it as ·now comes under the spending pow­
er of the court. He acts for persons suing 
or defending in forma pauperis, when so di­
rected by the judge, and for those who, 
through ignorance or forgetfulness, have been 
guilty of contempt of court by not obeying 
process. He also acts generally as solicitor 
in all cases in which the chancery division 
requires such services. The office is trans­
ferred to the high court by the judicature 
acts, but no alteration in its name appears to 
have been made. Swe.et. 

Official T rustee of Charity Lands 

The secretary of the English charity com­
missioners. He is a corporation sole for the 
purpose of taking and holding real property 
and leaseholds upon . trust for an endowed 
-charity in cases where it appears to the court 
desirable to vest them in him. He is a bare 
trustee, the pO'ssessiO'n and management of the 
land remaining in the persons acting in the 
administration of the charity. Sweet. 

As to official "Bonds," "Liquidator," "Log­
Book," "Newspaper," "Oath," and "Use," see 
those titles. 

OFF I C IALTY. The court or jurisdiction of 
which an official is head. 

O F F I C I AR I I S N O N  FAC I EN D I S  VEL AMO­
VEND IS. A writ addressed to the magiS­
trates of a corporation, requiring them not 
to make such a man an officer, or to put one 
out of the office he has, until inquiry is made 
.of his manners, etc. Reg. Orig. 126. 

O FF I C I NA J UST I T I JE .  The workshop or 
.office of justice. The chancery was formerly 
so called. See 3 Bl. Comm. 273 ; Yates v. 
People, 6 Johns. (N. Y.) 363. 

O F F I C I O, EX, OAT H .  An oath whereby a 
person may be obliged to make any present­
ment of any crime or offense, or to confess 
or accuse himself of any criminal matter or 
thing whereby he may be liable to any cen­
sure, penalty, 0'1' punishment. 3 Bl. Comm. 
447. 

O F F I C I O US W I LL. A testament by which 
a testator leaves his property to his family. 
Sandal'S, Just. Inst. 207. See Inofficious Tes-
tament. 

. 

Officii oonatus si efJectus sequatur. The at­
tempt becomes of consequence, if the effect 
follows. J enk. Cent. 55.· 

Offici u m  nemlnl debet esse damnosum. Office 
ought not to be an occasion of loss to' any one. 
A maxim .in Scotch law. Bell. 
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O F FSET. A deduction ; a counterclaim ; a 
contrary claim or demand by which a given 
claim may be lessened or canceled. See Lenn­
ard v. Charter Oak L. Ins. Co., 65 Conn. :'29, 
33 A. 511 ; Cable Flax Mills v. Early, 72 App. 
Div. 213, 76 N. Y. S. 191 ; Lang v. Collins 
(Tex. Civ. App.) 190 S. W. 784, 785. The 
more usual form of the word is "set-off," 
(q. 'V.). 
O F FSPR I NG. This term is synonymous with 
"issue." See Barber v. Railroad Co., 166 U. 
S. 83, 17 S. Ct. 488, 41 L. Ed. g,25 ; Allen v. 
Markle, 36 Pa. 117 ; Powell v. Brandon, 2 
Cushm. (Miss.) 343. 

O I KE I  MAN I A. See Insanity. 

0 1  R. In Spanish law. To hear ; to take 
cognizance. White, New Recop. b. 3, tit. 1, 
c. 7. 
O I<ER. In Scotch law. Usury ; the taking 
Qf interest for money, contrary to law. Bell. 

O LD NATU RA B R EV I UM.  The title of a 
treatise written in the reign of Edward III. 
containing the writs which were then most in 
use, annexing to each a short comment con­
cerning their nature and the application of 
them, with their various properties and ef­
fects. 3 Reeve, Eng. Law, 152. 

It is so called by way of distinction from 
the New Natura Brevium of Fitzherbert, and 
is generally cited as "0. N. B.," or as "Vet. 
Na. B.," using the abbreviated form of the 
Latin title. 

OLD STYLE. The ancient calendar or meth­
od of reckoning time, whereby the year com­
menced on March 25th. It was superseded 
by the new style (that now in use) in most 
countries of Europe in 1582 and in England 
in 1752 . 

O LD TENURES. A treatise, so called to dis­
tinguish it from Littleton's book on the same 
subject, which gives an account of the various 
tenures by whiCh land was holden, the na­
ture of estates, and some other incidents to 
landed property in the reign of Edward III. 
It is a very scanty tract, but has the merit of 
having led the way to Littleton's famous 
work. 3 Reeve, Eng. Law, 151. 

OLEOM A RGABI NE:. An artificial imitation 
of butter, made chiefly from animal fats. Its 
sale is prohibited or Testricted by statute in 
several of the states. See Cook v. State, 110 
Ala. 40, 2.0 So. 360 ; Butler v. Chambers, 36 
Minn. 69, 30 N. W. 308, 1 Am. St. Rep. 638 ; 
State v. Ransick, 62 Ohio St. 283, 56 N. E. 
1024 ; Braun v. Coyne (C. C.) 125 F. 331 ; U. 
S. Compo St. 1901, p. 2228 ; State v. Armour 
Packing CQ., 124 Iowa, 323, 100 N. W. 6.0 ; 
People v. Arensburg, 105 N. Y. 123, 11 N. E. 
277, 59 Am. Rep. 483 ; Po.well v. Com., 114 
Pa. 265; 7 A� 913, 60 Am. Rep. 350 ; Powell v. 
Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 32 
L. Ed. 253 ; PeQple v. Miller, 203 Mich. 596. 
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170 N. W. 55 ; Jasnowski v. Connolly, 195 279. Every great example has some pol·tion 
Mich. 269, 161 N. W. 907, 908. of evil, which is compensated by the publie 

O lERON, LAWS OF. A code of maritime 
laws published at the island of Oleron in the 
twelfth century by Eleanor of Guienne. They 
were adopted in England successively under 
Richard I., Henry IlL, and Edward III, and 
are often cited before the admiralty courts. 
De Lovio v. Boit, 2 Gall, 398, Fed. Cas. No. 
3,776. 

utility. 

O m n e  m ajus continet in se minus. Every great­
er contains in itself the less. 5 -CDke, 115a. 
The greater always contains the less. Broom, 
Max. 174. 

O m n e  m ajus d ign u m  conti net In se minus d ig­
num. Co. Litt. 43. The more worthy con­
tains in itself the less worthy. 

O LI GARCHY. A form of government where-
in the administration of affairs is lodged in O m n e  m ajus m i n us in se complectitur. Every 

the hands of a few persons. 
greater embraces in itself the less. Jenk. 
Cent. 208. 

OLOGRAPH.  An instrument (e. g., a will) 
wholly written by the person from whom it O m ne prinoipale.trahit ad se accessorium .  Every 

emanates. 
principal thing draws to itself the accessory. 
Parsons v. Welles, 17 Mass. 425 ; Green v. 
Hart, 1 Johns. (N. Y.) 580. O LOGRAP H I C  TESTAMENT. The ologra­

phic testament is that which is written by 
the testator himself. In order to be valid 
it must be entirely written, dated, and signed 
by the hand of the testator. It is subject to 
no other form, and may be made anywhere, 
even out of the state. Civil Code La. art. 
1588. 

Omne  q uod solo inredificatur solo cedit. Every­
thing which is built upon the soil belong-s to 
the soil. Dig. 47, 3, 1 ;  Broom, Max. 401. 

Omne  sacramentum debet esse de certa scien-· 
tia. Every oath ought to be of certain knowl­
edge. 4 Inst. 279. 

O LYM P I AD. A Grecian epoch ; the space Omne  testamentum m orte consu m matum est. 
of four years. 3 Coke, 29. Every will is completed by death. 

O M E  BU ENO. In Spanish law. A good man ; O m nes actiones in m undo infra certa fempora 
a substantial person. Las Partidas, pt. 5, habent l im itationem. All actions in the world 
tit. 13, 1. 38. are limited within certain periods. Bract. 

O m issio eorum qum tacite insunt nihi l  opera-
fol. 52. 

tur. The omission of those things which are O m nes homines aut l iberi , sunt aut servi. AU 
tacitly implied is of no consequence. 2 BuI st. men are freemen or slaves. Inst. 1, 3, pr. ; 
131. Fleta, 1. 1, c. 1, § 2. 

O M I SS I ON. The neglect to perform what the 
la w requires. 

OM I SS I S  O M N I BUS A Ll iS NEGOT I I S. Lat. 
Laying aside all other businesses. 9 East, 
347. 

O M ITTANCE. Forbearance ; omission. 

Omne  actum ab i ntentione agentls est judican­
dum.  Every act is to be judged by the inten­
tion of the doer. Branch, Princ. 

O m n e  crimen ebrietas et incendU et detegit. 
Drunkenness both inflames (or aggravates) 
and reveals every crime. Co. Litt. 247a ; 4 
Bl. Comm. 26 ; Broom, Max. 17. 

O mne jus aut consensus fecit, aut necessitas 
oonstituit aut firmavit consuetudo. Every right 
i� either made by consent, or is constituted by 
necessity, or is established by custom. Dig. 
1, 3, 40. 

O m n e  magis dig,nu m  trahit ad se m inus dignum,  
quanivis minus d ig'n u m  s i t  antiqui us. Every 

worthier thing draws to it the less worthy, 
though the less worthy be the mO're ancient. 
Co. !.itt. 355b. 

Omne magnum exem plum habet aliquid ex in i ­
quo,  quod publica utilitate com pensatur. Hob. 

Omnes I icentiam hahe,re his qure pro se indulta' 
sunt, renunciare. [It is a rule of the ancient 
law that] all persons shall have liberty to' re­

nounce those privileges which have been con­
ferred for their benefit. Cod. 1, 3, 51 ; Id. Z. 
3, 29 ; Broom, Max. 699. 

O mnes prudentes ilia admittere so lent qure pra .. 
bantur us qui  arte sua bene  versatl sunt. All 
prudent men are accustomed to admit those 
things which are approved by those who are 
well versed in the art. 7 Coke, 19. 

D m n es sorores sunt Quasi u n u s  hreres de  una 
hrereditate. Co. Litt. 67. All sisters are, as it 
were, one heir to one inheritance. 

OM N I  EXCEPTI ON E MAJUS. 4 lnst. 262. 
Above all exception. 

O m nia del icta in ape.rto leviora sunt. AU 

crimes that are committed openly are lighter. 

[or have a less odious appearance than those 
committed secretly.] 8 Coke, 127a. 

O M N I A  PERFORMAV I T. He has done all. 
In pleading. A good plea in bar where alI 
the covenants are in the affirmative. Ba'iley 
v. Rogers, 1 Me. 189. 

O m n ia prresu muntur contra spoliatorem.  All 

things are presumed against a despoiler or 
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wrong-doer. A leading maxim in the law of follows from good and true premises, and the 
·�vidence. Best, Ev. p. 340, § 303 ; Broom, verdicts of jurors. Co. Litt. 226b. 
Max. 938. 

'Omnia  prresu m untur legit ime facta donee pro­
:betur in  c("ntrariu m .  All things are presumed 
to be lawfully done, until proof be made to 
the contrary. Co. Litt. 232b ; Best, Ev. p. 
337, § 300. 

Omnia prresum u ntur rite et sole,mn iter esse 
acta donee p robetur in  contrariu m .  All things 
are presumed to have been rightly and duly 
performed until it is proved to the contrary. 
Co. Litt. 232 ; Broom, Max. 944. 

O mnia .  prresum u ntur solem niter esse acta. Co. 

O mnis consensus toll it errorem .  Every consent 
removes error. Consent always removes the 
effect of error. 2 lnst. 123. 

O mnis d'efinitio in jure civili pe'riculosa est, par­
u rn  est en im ut non subverti possit. Every 
definition in the civil law is dangerous, for 
there is very little that cannot be overthrown. 
(There is no rule in the civil law which is not 
liable to some exception ; and the least dif­
ference in the facts of the case renders its 
application useless.) Dig. 50. 17. 202 ; 2 
Woodd. Lect 196. 

Litt. 6. All things are presumed to have been O mnis definitio in legle periculosa. All defini­
done rightly. tion in law is hazardous. 2 Wood. Lect. 196. 

O mnia qure jure oontrahu ntur contrario jure O mnis  exceptio est ipsa q uoque regula. Every 
pereunt. Dig. 50, 17, 100. All things which exception is itself also a rule. 
are contracted by law perish by a contrary 
law. O m n is indem natus pro innoxis le,gibus habetur. 

Every uncondemned person is held by the law 
O mnia qure sunt uxoris sunt i psius viri .  All as innocent. Lofft, 121. 
things which are the wife's are the husband's. 
Bract. fol. 32 ; Co. Litt. 112a-. See 2 Kent, 
Comma 130-143 . .  

O mnis  innovatio plus no-vitate p�rturbat quam 
ultiI itate prodest. 'Every innovation occasions 
more harm by its novelty than benefit by its 

O m nia rite acta 
are presumed to 
Broom, Max. 944. 

p'rresumuntur. All things utility. 2 BuIst. 338 ; Broom, Max. 147. 
have been rightly. done. 

O M  N I B  US. For all ; containing two or more 
independent matters. Applied to a count in 
a declaration, and to a bill of legislation, 
and perhaps to a clause in a will, which com­
prises more than one general subject. Yeager 
V. Weaver, 64 Pa. 428 ; Parkinson V. State, 
14 Md. 193, 74 Am. Dec. 522. See In Omni­
bus. 

O M N I BUS AD QUOS PRfESENTES LIT­
E RfE PERVE N E R I NT, SALUTEM. To all 
to whom the present letters shall come, greet­
ing. A form of address with which charters 
and deeds were anciently commenced. 

OMN I BUS B I L L. In legislative practice, 
a bill including in one act various separate 
and distinct matters, and particularly one 
j oining a number of different subjects in one 
measure in such a way as to compel the ex­
ecutive authority to accept provisions which 
be does not approve or else defeat the whole 
.enactment. See Com. v. Barnett, 199 Pa. 161, 
48 A. 977, 55 L. R. A. 882 ; Yeager v. Weav-
er, 64 Pa. 425. " . 

In equity pleading, a bill embracing the 
wbole of a complex subject-matter by uniting 
all parties in interest having adverse or con­
:flicting claims, thereby avoiding circuity or 
multiplicity of action. 

O m nis interpretatio si fieri potest ita fienda est 
in instrumentis, ut  omnes contrarietates amove­
antur. Jenk. Cent. 96. Every interpretation, 
if it can be done, is to be so made in instru­
ments that all contradictions may be removed. 

O mnis interpretatio' vel deciarat, vel extendit, 
vel re'stri ngit. Every interpretation either de-, 
clares, extends, or restrains. 

O mnis  nova constitutio futu ris formam i mpo­
nere debet, non prreteritis. Every new statute 
ought to pre�ribe a form to future, not to 
past, acts. Bract. fol. 228 ; 2 lnst. 95. 

O mnis persona est homo, sed non vicissi m.  
Every person is a man, but not every man a 
person. Cal vin. 

O m nis  p'rivatio p,rresupponit  habitu m.  Every 
privation presupposes a former enjoyment. 
Co. Litt. 339a. A "rule of philo sophie" quot­
ed by Lord Coke, and applied to the discon­
tinuance of an estate. 

O'mnis querela et om nis actio injuriar�m J im ita 
est infra carta temp.ora. Co. Litt. 114b. Ev­
ery plaint and every action for injuries is lim­
ited 'within certain times. 

O mn is ratihabitio retrotrahitur e,t Mandato pri­
o'ri requiparatur . . Every ratification relates 
back and is equivalent to a prior authority. 
Broom, Max. 757, 871 ; Chit. Cont. 196 . 

. O m nls actio est lO-quela. Every · action Is a 

plaint or complaint. Co. Litt. 292a.. O m n ls regula suas patitur exceptiones. Every 
rule is liable to its own exceptions. 

Omnls oonolusio boni et veri jud.lcii sequitur ex 
bonis , . et veris prmmissls at dietls, Juratorum. OM� I UM. In mercantil� law. A term u�d 
Every .con�l¢on of a good a��:trU:e judgme�t to, �xpress th� aggregate �alue of the di1fer�n� 
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stock in which a loan Is usually funded. 
Tomlips. 

O mnium contributione saroiatur quod p'ro' om­
n i bus d'atum est. 4 Bing. 121. That which is 
given for all is recompensed by the contribu­
tion of all. A principle of the law of gener-
al average. 

' 

O mnium reru m quarum usus est, potest esse 
abusus, virtute solo excepta. ,There may be an 
abuse of everything of which there is a use, 
virtue only excepted. Dav. Ir. K. B. 19. 

O N .  Upon ; as soon as ; near to ; along ; 
along side of ; adjacent to ; contiguous to ; 
at the time of ; following upon ; in ; during ; 
at or in contact with upper surface of a thing. 
Rolfs v. Mullins, 180 Iowa, 472, 163 N. W. 
232 ; Fisher v. Sun Ins. Co. of London, 74 
W. Va. 694,

' 
83 S. E. 729, 730, L. R. A. 19150, 

619 ; Unadilla Silo Co. v. M. A. Hull & Son, 
90 Vt. 134, 96 A. 535, 537 ; Forest View Land 

and ' the set 'day as the price at which the 
owner is 'entitled to a settlement for the cot­
ton. Bennett v. Wen Bros., 28 Ga. App. 266,. 
110 S. E. 744. 

ON D EFAU LT. In case of default ; upon 
failure of stipulated action or performance ; 
upon the occurrence of a failure, omisSion, or 
neglect of duty. 

ON DEMAND. A promissory note payable 
"on demand" is a present debt, and is paya­
ble without any demand. Young v. Weston, 
39 Me. 492 ; Appeal of Andress, 99 Pa. 421 ; 
Dominion Trust Co. v. Hildner, 90 A. 69; 243 
Pa. 253. 

ON F I LE. Filed ; entered or placed upon 
the fil,es ; existing and remaining upon or 

among the proper files. Slosson v. Hall, 17 
Minn. 95 (Gil. 71) ; Snider v. Methvin, 60 Tex. 
487. 

Co. v. Atlantic Coast Line R. Co., 120 Va. 308, ON O R  ABOUT. A phrase used in reciting· 
91 S. E. 198, 200 ; Brandenburg v. Buda Co., the date of an occurrence or conveyance, or 
299 Ill. 133, 132 N. E. 514, 516 ; Turner v. the location of it to escape the necessity of Fidelity & Casualty Co. of New York, 274 being bound by the statement of an exact 
Mo. 26?, 202 S. W. 1078, 1080, L. R. A. 1918E, . date, or place ; approximately ; about ; with-38 ; HIlton v. Cramer, 50 S. D. 274, 209 N. out E.ubstantial variance from ' near. Parker W. 543, 544 ; Slaughter v,. Robinson .. 52 Utah, v. State, 63 Ind. App. 671, 113

' 
N. E. 763, 764 ;: 273, 173 P. 456, 458, ; Hmton v. Vmson, .180 Render v. Commonwealth, 206 Ky. 1, 266 S.­N. C. 39

.
3, 104 S. E. 897, 900 ; Stuckey v. Jones W. 914, 916 ; U. S. Fidelity & Guaranty 00. (Tex. CIV. App.) 240 S. W. 565, 566. v. Robert Grace Contracting Co. (C. C. A.)' 

ON ACCOUNT. In part payment ; in partial 263 F. 283, 293 ; Boscus v. Waldmann, 31 Cal •. 

satisfaction of an account. The phrase is usu- App. 245, 160 P. 180, 186 ; Passow & Sons v .... 

ally contrasted with "in full." Harris, 29 Cal. App. 722, 156 P. 997, 998 ;: 
In re Mitchell, 165 N. Y. S. 972, 976, 178 App'-

O N  ACCOUNT O F  WHOM I T  MAY C O N. Div. 690 ; Mazzarella v. Whelan, 276 Pa. 313,. 
CERN. When a policy of insurance express­
es that the insurance is made "on account 
of whom it may concern," it will cover all 
persons having an insurable interest in the 
subject-matter at the date of the policy and 
who were then contemplated by' the party 
procuring the insurance. 2 Pars. Mar. Law, 
30. 

O N  ALL FOU RS. A phrase used to express 
the idea that a case at bar is in all points 
similar to another. The one is said to be 
on all fours with the other when the facts 
are similar and the same questions of law 
are in vol ved. 

O N  CALL. There is no legal difference be­
tween an obligation payable "when demanl'!­
ed" or "on demand" and one payahle "on call" 
or "at any time called for." In each case the 
debt is payable immediately. Bowman v. 
McChesney, 22 Grat. (Va.) 609. 

The term "on call," according to the evi­
dence, is ,  a term known to persons engaged 
in the cotton business, and means that cot­
ton placed "on call" is sold, but the price re­
mains unfixed, and that the owner has until 
a certain set date in the future to name the 
market price of the cotton on any day be­
tween the day the cotton is placed "on call" 

120 A. 141, 142 ; Texas & N. O. R. Co. v. 

Weems (Tex. Civ. App.) 184 s. W. 1103, 1104 ;: 
Thompson v. U. S. (C. C. A.) 283 F. 895, 897� 
Alamo Automobile 00. v. Schmidt (Tex. Civ. 
App.) 211 S. W. 804 ; Pillsbury Flour Mills Co. 
v. Erie R. Co., 216 N. Y. S. 486, 489, 127 Misc. 
Rep. 466. 

ON O R  BEFORE. These words, inserted in 
a stipulation to do an act or pay money,. en­
title the party stipulating to perform at any 
time before the day ; and upon performance,. 
or tender and refusal, he is immediately vest­
ed with all the rights which WQuid have at­
tached if performance were made on tl'le day.. 
Wall v. ' Simpson, 6 J. J. Marsh. (Ky.) 156, 22 
Am. Dec. 72 ; Davis v. Burns (Tex. Civ. App.) 
173 S. W. 476, 480 ; O. A. Talbott & Co. Vr 

Byler (Mo. App.) 217 S. W. 852, 853 ; McGrory· 
Stores Corporation v. Goldberg, 122 A. 113, 9� 
N . .  J. Eq. 152. 

ON STAND. A term used in the law of land;;. 
lord and tenant. A tenant of a farm wh() 
cannot carry away manure but has the right 
to sell it to his 8uccessor, is said to have the 
right of on stOll«l on the farm for it till he· 
can sell it ; he may maintain trespass :t;0l'" 
the taking of it by the incoming tenant })e..­
fore it is sold. See 16 East 116. 
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Once a fraud, always a fraud. 13 Vin. Abr. ONEROUS CONTRACT. See Contract. 
539. 

ONCE A M ORTGAGE, ALWAYS A MO RT'· 
GAGE. This rule signifies that an instrument 
originally intended as a mortgage, and not 
a deed, cannot be converted into a.nything 
else than a mortgage by any subsequent clause 
or agreement. 

O nce a recompense, always a recom p'ense. 19 
Vin. Abr. 277. 

O N C E  I N  J EOPAR'DY. A phrase used to ex­
press the condition of a person charged with 
crime, who has once already, by legal pro­
ceedings, been put in danger of conviction and 
punishment for the same offense. See Com. 
v. :H'itzpatrick, 121 Pa. 109, 15 A. 466, 1 L. R. 
A. 451, 6 Am. St. Rep. 757. 

. 

Once q uit and cleared, ever quit and cleared. 
(Scotch, anis quit and clenged, ay quit and 
�lenged.) Skene, de Verb. Sign. voc. "Iter.," 
ad fin. 

ONCUN.NE. , L. Fr. Accused. Du Cange. 

O N EROUS DEEO. In Scotch law. A deed 
given for a valuable consideration. , Bell. 

O N.ER'O US G I FT. A gift made subject to eel' ... 
tain charges imposed by the donor on the 
donee. 

ON EROUS T I TLE. A title acquired by the 
giving of a valuable consideration, as the pay­
ment of money or rendition of services or the 
performance of conditions or assumption or 
discharge of liens or charges. Scott v. Ward, 
13 Cal. 458 ; Kircher v. Murray (C. C.) 54 F. 
617 ; Noe v. Card, 14 Cal. 576 ; Civ. Code La. 
1900, art. 3556. 

ON LY. Solely ; alone ; of or by itself ; with­
out anything more ; exclusive ; nothing else 
or more. Moore v. Stevens, 90 Fla. 879, 106 
So. 901, 904, 43 A. L. R. 1127 ; Foley v. Ivey, 
193 N. C. 453, 137 S. E. 418 ; City of Memphis, 
Tenn., v. Board of Directors of St. Francis 
Levee Dist. (D. C.) 228 F. 802, 804 ; Bacon v. 
Federal Reserve Bank of San Francisco (D. 
C.) 289 F. 513, 519. 

'ON,E H U NURED TH O US,AND POUN DS 
'C'LAUSE. A precautionary stipulation in- . O NOMAST I C. A term applied to the signa­

serted in a deed making a good tenant to the ture of an instrument, the body of which is 
prcecipe in a common recovery. See 1 Prest. in a different handwriting from that of the 
'Conv. 110. 

' sign.ature. Best, Ev. 315. 

ONE-TH I RD, N'EW FOR. OLD. See New for ONRO EREN D E  ANn VAST STAAT. Dutch. 
Old. Immovable and fast estate, that is, land or 

real estate. The phrase is used in Dutch wills, 
deeds, and antenuptial contracts of the early 
colonial period in New York, See Spraker v. 
Van Alstyne, 18 Wend. (N. Y.) 208. 

ONERANDO PRO RATA P O RT I ON IS� A 
writ that lay for a joint tenant or tenant in 
common who was distrained for more rent 
than his proportion of the land comes to. Reg. 
Orig. i82. ONUS. Lat. A burden or load ; a weight. 

The lading, burden, or cargo of a vessel. A 
o,NERA R I  N.ON.  In pleading. The name of charge ; an incumbrance. C1tm one1'e, (q. 'V.,), 
a plea, in an action of debt, by whi<;h the de- with the incumbrance. 
fendant says that he ought not to be charged. 

ONERA,T I O. Lat. A lading ; a cargo. 

O NERATU R  NiISI . See O. Ni. 

O NUS EP I SCOPALE. Ancient customary 
payments from the clergy to their diocesan 
bishop, of synodals, pentecostals, etc. 

' 

ONEBI S  F EREN D I .  Lat. In the civil ' law. O N US I M P'O RTAN D I .  The charge of import­
The servitude of support ; a servitude by ing merchandise, mentioned in St. 12 Car. 
which the wall of a house is required to sus- II. c. 28. 
fain the wall or, beams of the adjoining house. 

O N U S  PRO BAND I .  Burden of proving ; the 
O N E RO US. A contract, lease, share, or oth- burden of proof. The strict meaning of the 
er right is said to be "onerous" when the ob- term "onus probandi" is that, if no evidence 
ligations attaching to it counter-balance or is adduced by the party on whom the burden 
exceed the advantage to be derived from it, is cast, the issue must be found against him. 
either absolutely or with reference to the Davis v. Rogers, 1 Houst. (Del.) 44. 
particular possessor. Sweet. 

As used in the civil law and in the systems O PE CONSI L I O. Lat. By aid and counsel. 
ederived from it, (French, Scotch, Spanish, A civil law term applied to accessaries, simi­
Mexican,) the term also means based upon, lar in ' import to the "aiding and abetting·' 
supported by, or relating to a good and valu- of the common law. Often written "ope et 
-able cOIisideration, i. e., one which imposes - oonsiUo." Burrill. 
a burden or charge in return for the · benefit 
,co-ilferred,. OPEN, 17. To render accessible, visible, or 

" '� available ; to submit or subject to examina-

�ER&US CAUSE.,; ·  In Scotch law. A good tion, inquiry, or review, by the removal of 
Jlad' l 'egal eonsideratton. ' restrictions or impediments.-
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-Open a case. In practice. To open a case 
is to begin it ; to make an initiatory explana­
tion of its features to the court, jury, referee, 
etc., by outlining the nature of the transaction 
on which it is founded, the questions involved, 
and the character and genera.l course of the 
evidence to be adduced. 

-Ope'n a com miss,ion.  To enter upon the du-
• ties under a commission, or commence to act 

under a commission, is so termed in English 
law. Thus, the judges of assize and nisi pl'ius 
derive their authority to act under or by vir­
tue of commissions directed to them for that 
purpose ; and, when they commence acting un­
der the po'wers so committed to them, they 
are said to open the commissions ; and the 
day on which they so commence their pro­
ceedings is thence termed the - "commission 
day of the assizes." Brown. 

-Open a court. To open a court is to make a 
formal announcement, usually by the crier 
or bailiff, that its session has now begun and 
that the business before the court will be 
proceeded with. 

• 

-Open a credit. To a,ccept or pay the draft 
of a correspondent who has not furnished 
funds. Pardessus, no. 296. 

-Open a deposition.  To break the seals by 
which it was secured, and lay it open to view, 
or to bring it into court ready for use. 

-Open a judgment. To lift or relax the bar of 
finality and conclusiveness which it imposes 
so as to permit a re-examination of the 
merits of the action in which it was rendered. 
This is done at the instance of a party show­
ing good cause why the execution of the judg­
ment would be inequitable. It so far annuls 
the judgment as to prevent its enforcement 
until the final determination upon it, but does 
not in the mean time release its lien upon real 
estate. See Insurance 00. v. Beale, 110 Pa. 
321, 1 A. 926. 

-Open a rule. To restore or recall a rule 
which has been made absolute to its condi­
tional state, as a rule nisi, so as to readmit 
of cause being shown against the rule. Thus, 
when a rule to show cause has been made ab­
solute under a mistaken impression that no 
counsel had been instructed to show cause 
against it, it is usual for the party at whose 
instance the rule was obtained to consent to 
have the rule opened, by which all the pro­
ceedings subsequent to the day when cause 
ought to have been shown against it are in 
effect nullified, and the rule is then argued 
in the ordinary way. Brown. 

-Open a street or highway. To establish it 
by law and make it passable and available for 
public travel. See Read v. Toledo, 18 Ohio, 
161 ; Wilcoxon v. San Luis Obispo, 101 Cal. 
508, 35 P. 988 ; Gaines v. Hudson County 
Ave. Com'rs, 37 N. J. Law, 12 ; Patterson v. 
City of Baltimore, 130 Md. 645, 101 A. 589, 

OPE-N 

591 ; Royal v. City of Des Moiries, 195 Iowa, 
23, 191 N. W. 377, 383. 

-Open - bids. To open bids received on a fore­
closure or other judicial sale is to reject or 
cancel them for fraud, mistake, or other cause, 
and order a resale of the property. - Andrews 
v. Scotton, 2 Bland (Md.) 644. 

-Open the p'leadings. To state briefly at a 
trial before a jury the substance of the plead­
ings. This is done by the junior counsel for 
the plaintiff at the commencement of the 
trial. 

OPEN, adj. Patent ; visible ; apparent ; no­
torious ; not clandestine ; not closed, settled, 
fixed, or terminated. Pratt v. Boggs, 171 Ky. 
106, 186 S. W. 901, 902 ; Dale v. Hartson 
(D. C.) 289 F. 493, 495. 

-Open bulk.  In the mass ; exposed to view ; 
not tied or sealed up. In re Sanders (C. C.) 52 
F. 802, 18 L. R. A. 549. 

-D'pen court. This term may mean either a 
court which has been formally convened and 
declared open for the transaction of its prop­
er judicial business, or a court which is free-: 
ly open to the approach of all decent and or­
derly perSQns in the character of spectators. 
Hobart v. Hobart, 45 Iowa, 501 ; Conover v. 
Bird, 56 N. J. Law, 228, 28 A. 428 ; Ex parte 
Branch, 63 Ala. 383 ; Hays v. Railroad C o., 
99 Md. 413, 58 A. 439 ; Maryland, D. & V. R. 
Co.. v. Johnson, 129 Md. 412, 99 A. 600, 602 ; 
Louis Werner Stave Co. v. Marden, Orth & 
Hastings Co. (C. C. A.) 280 F. 601, 603 ; GQmes 
v. Ulibarri, 23 N. M. 501, 169 P. 301, 302 ;­
U. S. v. Ginsberg, 243 U. ·S. 472, 37 S. Ct. 422, 
425, 61 L. Ed. 853 ; Gillham v. St. ;Louis South­
western Ry. Co. of Texas (Tex. Oiv. App.) 
241 S. W. 512, 514. 

-Open doors. In Scotch law. "Letters of 
open doors" are process which empowers the 
messenger, or officer of the law, to break open 
doors o,f houses or rooms in which the debtor 
!bas placed his gOQds. Bell. 

--Open-end agreement. An agreement be­
tween, employer and injured employee fQ� 
compensation for indefinite period, approved 
by the labor commissiQner, having effect ·. of 
judgment so long as facts on which the award 
was predicated continue. Healey's Case, 124 
Me. 54, 126 A. 21, 22. 

-Open fields, or meadows. In English . law . .  
Fields ' which are undivided, but belong to­
separate Qwners ; the part of each owner is 
marked off by boundaries until the crop has 
been carried off, when the pasture is shared 
promiscuously by the joint herd ' of all the 
owners. Elton, Commons, · 31 ; Sweet. 

-Open law. The making or. waging of law. 
Magna Charta, c. 21. 

-Open lot. One bounded upon all side-s by 
streets. Illinois Surety Co. v� O'Brien' (C. 
O. A.) 223 F. 933, 938. 
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-0 pen sea. 'Dle expanse and mass of any other remedial agencies. See Akridge v. N 0-
great body of water, as distinguished from ble, 114 Ga. 949, 41 S. E. 78. 
its margin or coast, its harbors, bays, creeks, 
inlets. The Cuzco (D. C.) 225 F. 16,9, 176. 

-Open season. That portion of the year 
wherein the laws for the preservation of 
game and fish permit the killing of a partic-

Criminal O peration 

In medical jurisprudence. An operation to 
procure an abortion. Miller v. Bayer, 94 Wis. 
123, 68 N. W. 869. 

ular species of game or the taking of a par- Operation of Law 
ticular variety of fish. This term expresses the manner in which ,. 
-Open shop. In trade union cant, one where rights, and sometimes liabilities, devolve up­
nonunion men are employed. Geo'rge J. on a person by the m'ere application to the 
Grant Const. 00. v. St. Paul Bldg. TradeSi particular transaction of the established 
Council, 136 Minn. 167, 161 N. W. 520, 521. rules of law, without the act or co-operation 
A shop in which union. and nonunion work- of the party himself. 
men are employed indiscriminately. S"Line O PERAT I VE. A workman ; a laboring man ; v. Fox Bros. Mfg. Co., 156 F. 357, 86 C. C. A . . an artisan ; particularly one emp,loyed in 
311 ; Sackett & Wilihelms L. & P. Co. v. Na- factories. Cocking v. Ward (Tenn. Oh. App.) tional Ass'n of Employing Lithographers, 113 48 S. W. 287 ; In re City Trust Co., 121 F. N. Y. S. 110, 114, 61 Misc. 150. The term is 706, 58 C. C. A. 126 ; Rhodes v. Matthews, 67 frequently used in a depreciatory sense, as Ind. 131.-
implying that the operator of such a shop, 
by employing nonunion men, is in effect dis- O PERAT I VE PART. That part of a convey­
criminating against trade unions, and ham- ance, or of any instrument intended for the 
pering their advancement. creation or transference of rights, by which 

-Open theft. In Saxon law. The same with 
the Latin "furtum manifestum," (q. 'V.) 

the main object of the instrument is carried 
into effect. It is distinguished from intrO'­
ductory matter, recitals, formal conclusion, 
etc. As to open "Account," "Corporation," "En­

try," "Insolvency," "Lewdness," "PoliCY," 
"Possession," and "Verdict," see those titles. OPERAT I V E  WORDS, in a deed or lease, are 

the words which effect the transaction in­
O P EN I NG. In American practice. The be- tended to be consummated by the instrument. 
ginning ; the commencement ; the first ad­
dress of the counsel. O PER IS N O V I  N U N T I AT I O. I/at. In the 

civil law. A protest or warning against [of] 
OPENT I D E. The time after corn is carried a new work. Dig. 39, 1. 
out of the fields. 

OPET I DE. The ancient time of marriage, 
O PERA. A composition of a dramatic kind, from Epiphany to Ash-Wednesday. 
set to music and sung, accompanied with 
musical instruments, and enriched with ap- O PHTHALM O LOG I ST. One who is skilled 
propriate costumes, scenery, etc. The house in, or practices, ophthalmology. See Oculist. 
in which operas are represented is termed an O pinio est duplex, scilicet, opinio vulgaris, orta 
"opera-house." Rowland v. Kleber, 1 Pittsb. inter  graves et discretos, et qure vultum verita­
R .. (Pa.) 71. tis habet ; et opinio tantu m orta I nter leves et 
O P ERAR I I . Such tenants, under feudal ten- vulgar&$ homines, absque specie veritatis. 4 
ures, as held some little portions of land by Coke, 107. Opinion is of two kinds, namely, 
the duty of performing bodily labor and ser- . common opinion, which springs up among 
vile workS for their lord. grave and discreet men, and which has the 

appearance of truth, .and opinion which 
O P ERAT I O. One day's work performed by a 

tenant for his lord. 

OPERAT I O N. In general, the exertion of 
power ; the process of operating or mode of 

. action ; an effect brought about in accordance 
with a definite plan. See Little Rock v. Par­
ish, 36 Ark. 166 ; Fleming Oil Co. v. South 
Penn Oil Co., 37- W. Va. 653, 17 S. E. 203. In 
surgical practice, the term is of indefinite 
import, but xp.ay be approximately defined as 
an act or succession of acts pel,'formed upon 
the body' of � a patient, for his relief or res­
toration to normal conditions, either by ma­
nipulation or the use Of surgical instruments 
or both, as distinguished from therapeutic 
treatment by the administration of drugs or 

springs up only among light and foolish men, 
without the semblance of truth. 

O pinio qure favet testamento est tenenda. The 
opinion which favors a will is to be followed. 
1 W. Bl. 13, argo 

O PI N I ON.  

I .  In  the  Law of  Evidence 

In the law of evidence, opinion is an infer­
ence or conclusion drawn by a witness from 
facts some of which are known to him and 
others assumed, or drawn from facts which, 
though lending probalrtlity to the inference, 
do not evolve it by a process of absolutely 
necessary reasoning. See Lipscomb v. State, 
7£> Miss. 559, 23 So. 210. 
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An inference necessarily involving certain 
facts may be stated without the facts, the 
inference being an equivalent to a specifica­
tion of the facts ; but, when the facts are not 
necessarily involved in the inference (e. g., 
when the inference may be sustained upon 
either of several distinct phases of fact, nei­
ther of which it necessarily involves,) then 
the facts must be stated. Whart. Ev. § 510. 

2. A Document 

.OPrICIAN 

Oportet quod certa sH res que vendltur. It 
is necessary that there should be a certain 
thing which is sold. To make a valid sale, 
there must be certainty. as to the thing which 
is sold. Bract. fol. 61h. 

Oportet q uod certal personre, terral, et certl 
status com prehendantur in declaratione usuum.  
9 Ooke, 9.  It is necessary that given persons, 
lands, and estates should be comprehended 
in a declaration of uses. 

A document prepared by an attorney for O P P I G NE RARE. Lat. In the civil law. To 
his client, embodying his understanding of pledge. Calvin. 
the law as applicable to a state of facts sub­
mitted to him for that purpose. 

3. A statement by J udge or Court 

The statement by a . judge or court of the 
decision reached in regard to a cause tried 
or . argued before them, expounding the law 
as applied to the case, and detailing the rea­
sons upon whiCh the judgment is based. See 
Craig v. Bennett, 158 Ind. 9, 62 N. E. 273 ; 
Ooffey v. Gamble, 117 Iowa, 545, 91 N. W. 
813 ; Houston v. Williams, 13 Cal. 24, 73 Am. 
Dec. 565 ; State v. Ramsburg, 43 Md. 333. 

-Concurring opinion. An opinion, separate 
from that which embodies the views and deci­
sion of the majority of the cour�, prepared 
and filed by a judge who agrees in the gen­
eral result of the decision, and which either 
reinforces the majority opinion by the ex­
pression of the particular judge's own views 
or reasoning, or (more commonly) voices his 
disapproval of the grou.nds of the decision or 
the arguments on which it was based, though 
approving the final result. 

-Dissenting opinion. A separate opinion in 

O PPOSER. An officer formerly belonging to 
the green-wax in the exchequer. 

O PPOSITE. An old word for "opponent." 

OPPOS I T I O N. 

I n Bankru ptcy Practice 

Opposition is the refusal of a creditor to 
assent to the debtor's discharge under the 
bankrupt law. 

I n French Law 

A motion to open a judgment by default 
and let the defendant in to a defense. 

OPPRESS I ON.  The misdemeanor committed 
by a public officer, who under color of his 
office, wrongfully inflicts upon any person any 
bodily harm, imprisonment, or other injury. 
1 Russ. Crimes, 297 ; Steph. Dig. Crim. Law, 
71. See U. S. v. Deaver (D. C.) 14 F. 597. 
An act of cruelty, severity, unlawful exac­
tion, or excessive use of authority. Rams­
backer v. Hohman, 80 Mont. 480, 261 P. 273, 
276. 

which a particular judge announces his dis- OPPRESSO R. A public officer who unlaw­
sent from the conclusion held by a majority fully uses his authority by way of oppression, 
of the cop-rt, and expounds his own views. (q. 'V.). 
-Per curiam opinion.  One concurred in by 
the entire court, but expressed as being "per 
curiam" or "by the court," without disclosing 
the name of any particular judge as being 
its author. 

O P I UM J O I NT. A "joint" is usually regard­
ed as . a place of meeting or resort for per­
sons engaged in evil and secret practices of 
any kind, as a tramps:' j oint, such a place 
as is usually kept by Chinese for the accom­
modation of persons addicted to the habit of 
opium smoking, and where they are furnished 
with pipes, opium, etc., for that purpose, and 
called an "opium j oint," or, generally speak­
ing, a rendezvous for persons of evil habits 

OPPRO B R I U M .  In the civil law. 
miny ; infamy ; shame. 

Igno-

O PT I C I AN.  Persons engaged in optometry, 
who confine themselves entirely to the work 
of making lenses in accordance with prescrip­
tions given by physicians or oculists, are 
known as "opticians" ; others, who manufac­
ture the lenses, · either according to their 
own judgment or the prescription of · physi­
cians, and also examine the eyes to ascertain 
whether there are any such defects visible as 
can be corrected by the application of lenses, 
are known as "optometrists." Martin v; 
Baldy, 249 Pa. 253, 94 A. 1001, 1092. 

and practices. State v. Shoaf, 179 N. C. 744, Optima est legis interpres consuetudo. Custom 
102 S. E. 705, 706, 9 A. L. R. 426. is the best interpreter of the law. Dig. 1, 3, 
O portet quod certa res deducatur  in donationem. , 37 ; Broom, Max. 931 ; Lofft, 237. 
It is necessary that a certain thing be brought 
into the gift, or made the subject of the con­
veyance. Bract. fol. 15b. 
Oportet quod certa res deduoatur in judicium.  
Jenk. Cent. 84. A thing certain must be 
brought to judgment. 

O ptima est lex qUal minim u m  rel inquit arbitrio 
judicis ; opti m us judex qui mini m u m  sibi. That 
law is the best which leaves least to the dis­
cretion of the judge ; that judge is the best 
who leaves least to his own. Bac. Aphorisms, 
46 ; 2 Dwar. St. 782. That system of la'Y 



OPTICIAN 

Is best which confides as little as possible 
to the discretion of the judge ; that .judge 
the best who relies as little as possible On 
his own opinion. Broom, Max. 84 ; 1 Kent, 
Comm. 478. 
Optima statuti i.nterpretatrix est (om nibus 
particul is ejusdem inspectis) ipsum statutu m.  
The best interpreter of a statute is  (all its 
parts being considered) the statute itself. 
Wing. Max. p. 239, max. 68 ;  8 Coke, 117b. 

O PT I MACY. Nobility ; men of the highest 
rank. 
O ptimam esse legem, q ure minim u m  relinquit 
arbitrio judicis ; id q uod cerlitudo ejus prrestat. 
That law is the best which leaves the least 
discretion to the judge ; and this is an ad­
vantage which results from its certainty. 
Bac. Aphorisms, 8. 
O ptimus interpres rerum usus. Use or usage 
is the best interpreter of things. 2 Inst. 282 ; 
Broom, Max. 917, 930, 931. 

O ptimus interpretandi m odus est sic leges in­
terpretarl ut leges legibus ooncordant. 8 Coke, 
169. The best mode of interpretation is so 
to inte�pret laws that they may accord with 

. each · other. 
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These terms are used on the stock-exchange. 
See Tenney v. Foote, 95 Ill. 99 ; Plank v. 
Jackson, 128 Ind. 424, 26 N. E. 568 ; Osgood 
v. Bauder, 75 Iowa, 550, 39 N. W. 887, 1 L. 
R. A. 655. 

O PT I O NAL W R I T. In old England practice. 
That species of original writ, otherwise called 
a "prcecipe," which was framed in the alter­
native, commanding the defendant to do the 
thing required, ()!r show the reason wherefore 
he had not done it. 3 Bl. Comma 274. 

O PTOM ET R I ST. One who is skilled in, or 
practices, optometry. Webster, Dict. See 
Oculist. 

O PTOM ETRY. The employment of any 
means other than the use of drugs for the 
measurement of the powers of vision and the 
adaptation of lenses for the correction and 
aid thereof. Martin v. Baldy, 249 Pa. 253, 
94 A. 1091, 1092 ; People v. Griffith, 280 Ill. 
18, 117 N. E. 195, 196. 

OPUS. Lat. Work ; labor ; the product of 
work or labor. 

O PUS LOCATUM. The product of work let 
for use to another ; or the hiring out of work 
or labor to be done upon a thing. 

O ptimus judex, q ui minim u m  sibi. He is the O PUS MAN I F I C UM.  In old English law. best judge who relies as little as possible on Labor done by the hands ; manual labor ; his own discretion. Bacon, Aph. 46 ; Broom, such as making a hedge, digging a ditch. 
Max. 84. Fleta, lib. 2, c. 48, § 3. 
O ptim us legum .  interpres consu�tudo. 4 Inst. O PUS NOVUM. 75. Custom is 'the best interpreter of the In .the civil law. A new 

work. By this term was meant something 
newly built upon land, or taken from a work 
already erected. He was said opus novum 

facere (to make ' a new work) who, either by 
building or by taking anything away, changed 
the former appearance of a work. Dig. 39, 
1, 1, 11. 

laws. 
O PT I ON.  

I n English Ecclesiastical Law 

A customary prerogative of an archbishop, 
when a bishop is consecrated by him, to name 
a clerk or chaplain of his own to be provid­
ed for by such suffragan bishop ; in lieu of 
which it is now usual for the bishop to make 
over by deed to the archbishop, his executors 
and assigns, the next presentation of such 
dignity or benefice in the bishop's disposal 
within that see, as the archbishop himself 
shall ohoose, which is therefore called his 
"option." 1 Bl. Comma 381 ; 3 Stepha Comma 
63, 64 ; Cowell. 

I n Contracts 

An. option is a privilege existing in one 
person, for which he has paid money, which 
gives him the right to buy certain merchan­
dise or certain specified securities from an­
other person, if he chooses, at any time with­
in an agreed period, at a fixed price, or to 
selZ such property to such. other person at an 

agreed price and time. If the option gives 
the choice of buying or not buying, it is 
denominated a " call." If it gives the choice 
of selling or not, it is called a "put." If it 
i� a combination of both these, and gives the 
privilege of either buying or selling or not, 
it is caUed a "straddle'·' or a "spread eagle!' 

O R, n. A term used in heraldry, and signi­
fying gold ; called "sol" by some heralds 
when it occurs in the arms of princes, and 
"topaz" or "carbuncle" when borne by peers. 
Engravers represent it py an indefinite num­
ber of small points. Wharton. 

O R, conj. A disjunctive particle used to ex­
press an alternative or to give a choice of one 
among two or more things. It is also used to 
clarify what has already been said, and in 
such cases, means "in other words," "to-wit," 
or "that is to say." Swift & Co. v. Bonvil­
lain, 139 La. 558, 71 So. 849, 857 ; Pompano 
Horse Club v. State, 93 Fla. 415, 111 So. 801, 
805, 52 A. L. R. 51 ; Peck v. Board of Direc­
tors of Public Schools for Parish of Cata­
houla, 137 La. 334, 68 So. 629, 630 ; Travelers' 
Protective Ass'n v. Jones, 75 Ind. App. 29, 127 
N. E. 783, 7S5. 

Or is frequently misused ; and courts will 
construe it to mean "and" where it was so 

used; Weisman v. Continental Life Ins. Co .• 
21.6 Mo. App. ' 13, 267 S. W. 21, 23 ; State v. 
Harwi, 117 Kan. 74, 230 P. 331, 332 ; Ex 
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parte Clarke, 30 Oklo Cr. 259, 236 P. 66, 67 ; 
State .v. Cooney, 70 Mont. 355, 225 P. 1007, 
1014 ; Horn V. Klugman, 183 N. Y. S. 150, 153, 
112 Misc. 111 ; People V. Trustees of N orth­
western College, 322 Ill. 120, 152 N. E. 555, 
557 ; Coleman V. Hallum (Tex. Oom. App.) 
232 S. W. 296, 297 ; Henderson v. Common­
wealth, 185 Ky. 232, 215 S. W. 53, 55 ; Robert­
son v. Robertson, 190 N. C. 558, 130 S. E. 166, 
168 ; Oonway's Estate v. State, 72 Ind. App. 
303, 120 N. E. 717, 721 ; State v. Oircuit Gourt 
of Dodge Oounty, 176 Wis. 198, 186 N. W. 732, 
734 ; Northern Commercial 00. V. U. S. (C. C. 
A.) 217 F. 33', 36 ; Spillman v. Succession of 
Spillman, 147 La. 47, 84 So. 489, 490 ; Worst 
v. De Haven, 262 Pa. 39, 104 A. 8oo, 803. 
However, where the word "or" is preceded 
by the word "either," it is never given a con­
junctive meaning. Smith v. Farley, 155 App. 
Div. 813, 140 N. Y. S. 990, 992. 

O RA. A Saxon coin, valued at sixteen pence, 
and sometimes at twenty pence. 

O RACULUM. In the civil law. The name 
of a kind of resp6nse or sentence given by 

. the Roman emperors. 

O RAL. Uttered by the mouth or in words ; 
spoken, not written. 

O RAL CONTRACT. One which is partly in 
writing and partly depends oli spoken words, 
or none of which is in writing ; one which, 
so far as it has been reduced to writing, is 
incomplete or expresses only a part of what 
is intended, but is completed by spoken 
words ; or one which, originally written, has 
afterwards been changed orally. See Snow 
v. Nelson (0. C.) 113 F. 353 ; Railway Pas­
senger, etc., Ass'n v. Loomis, 142 Ill. 560, 32 
N. E. 424 ; Moore v. Ohl, 65 Ind. A.pp. 691, 
116 N. E. 9, 10 ; Coleman v. St. Paul & Ta­
coma Lumber 00., 110 Wash. 259, 188 P. 532, 
537. 

O RAL P LEAD I NG. Pleading by word of 
mouth, in the actual presence of the court. 
This was the ancient mode of pleading in 
England, and continued to the reign of Ed­
ward III. Steph. Pl. 23-26. 

O RA L  TEST I MO NY. That which is deliver­
ed from the lips of the witness. Bates' Ann. 
St. Ohio 1904, § 5262 (Gen. Oode, § 11522) ; 
Rev. St. Wyo. 1899, § 3704 (Rev. St. 1931, § 
89-1725). 

O RANDO PRO REGE ET REGNO. An an­
cient writ which issued, while there was no 
standing collect for a sitting parliament, to 
pray for the peace and good government of 
the realm. 

and, when a woman, "oratrix." But these 
terms have long gone into disuse, and the 
customary phrases now are "plaintiff" or 
"petitioner." 

In Roman law, the term denoted an advo­
cate. 

O RAT R I X. A female petitioner ; a female 
plaintiff in a bill in chancery was formerly 
so called. 

O R BAT I O N. Deprivation of one's parents 
or children, or privation in general. Little 
used. 

O RC I N US L l BERTUS. Lat. In Roman law. 
A freedman who obtained his liberty by the 
direct operation of the will or testament of 
his deceased master was so called, being the 
freedman of the deceased, (orainus,) not of 
the Meres. Brown. 

O R DA I N. To institute or establish ; to make 
an ordinance ; to enact a constitution or law. 
Kepner v. Oomm., 40 Pa. 124 ; U. S. v. Smith, ' 
4 N. J. Law, 38 ; State V. Dallas Oity, 72 Or. 
337, 143 P. 1127, 1131, Ann. Oas. 1916B, 855 . 

To confer on a person the holy orders of 
priest or deacon. Kibbe v. Antram, 4 Oonn. 
134. 

O R DA I N E RS. An elected body of 21 mem­
bers appointed by Parliament in 1310 to make 
ordinances for the good of the realm. The 
whole administration passed into their hands. 
Stubbs, Early Plantagenets. 

O R
'
o EAL. The most ancient species of trial" 

in Saxon and old English law, being peculiar­
ly distinguished by the appellation of "ju­
dicium Dei," or "judgment of God," it being 
supposed that supernatural intervention 
would rescue an innocent person from the 
danger of physical harm to which he was ex­
posed in this species of trial. The ordeal was 
of two sorts,-either fire ordeal or water or­
deal ; the former being confined to persons 
of higher rank, the latter to the common peo­
ple. 4 Bl. Oomm. 342. 

. Fire O rdeal 

The ordeal by fire or red-hot iron, which 
was performed either by taking up in the 
hand a piece of red-hot iron, of one, two, or 
three pounds weight, or by walking barefoot 
and blindfolded over nine red-hot plowshares, 
laid lengthwise at unequal distances. 4 Bl. 
Comm. 343 ; Cowell. 

O R D EF FE, or O R D E LFE. A liberty where­
by a man claims the ore found in his own 
land ; also, the ore lying under land. Oowell. 

O RANGEM EN. A party in Ireland who keep O RD ELS. In old Englrsh law. The right of 
alive the views of William of Orange. Whar- administering oaths and adjudging trials by 
ton. ordeal within a precinct or liberty. Oowell. 

O RATO R. The plaintiff in a cause or mat- ORDENAM I ENTO. In Spanish law. An or­
ter in chancery, when addressing or petition- der emanating from the sovereign, and dif· 
ing the court, used to style himself "orator," fering from a cedula only in form and in the 
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mode of its promulgation. Schm. Civil Law, 
Introd. 93, note. 

O RD ENAM I ENTO D E  A LCALA. A collec­
tion of Spanish law promulgated by the Cor­
tes in the year 1348. Schm. Oivil Law, In­
trod. 75. 

O R D E R. 

I n a General Sense 

A mandate, precept ; a command or direc­
tion authoritatively given j a rule or regula­
tion. 

The distinction between "order" and "requisition" 

is that the first is a mandatory act, the latter a re­
qU'lst. Mills v. Martin, 19 Johns. (N. Y.) 7. 

I n  Practice 

Every direction of a court or judge made 
or entered in writing, and not included in 
a judgment, is denominated an "order." An 
application for an order is a motion. Oode 
Civ. Proc. Oal. § 1003 ; Oode N. Y. § 400 (Oivil 
Practice Act, § 113). Tyvand v. McDonne, 
37 N. D. 251, 164 N. W. 1, 3 ; First Nat. Bank 
v. Poling, 42 Idaho, 636, 248 P. 19, 20 ; Fore­
man v. Riley, 88 Ok!. 75, 211 P. 495, 496. 

Orders are al�o issued by subordinate legislative 

authorities. Such are the English orders in coun­

cil, or orders issued by the privy council in the name 

of the king, either in exercise of the royal preroga­

tive or in pursuance of an act of parliament. The 

rules of court under the judicature act are grouped 

together in the form of orders, each order dealing 

with a particular subject-matter. Sweet. 

An order is also an informal bill of ex­
change or letter of request whereby the party 
to whom it is addressed is directed to pay or 
deliver to a person therein named the whole 
or part of a fund or other property of the 
person making the order, and which is in the 
possession of the drawee. See Oarr v. Sum­
merfield, 47 W. Va. 155, 34 S. E. 804 ; People 
v. Smith, 112 Mich. 192, 70 N. W. 466, 67 
Am. St. Rep. 392 ; State v. Nevins, 23 Vt. 521. 

It is further a designation of the person 
to whom a bill of exchange or negotiable 
promissory note is to be paid. 

It is also used to designate a rank, class, 
or division of men ; as the Qrder of nobles, 
order of kni�hts, order of priests, etc. 

I n  Fre'nch Law 

The name order (ordre) is given to the op­
eration which has for its ,object to fix the 
rank of the preferences claimed by the credi­
tors in the distribution of the price [arising 
from the sale] of an immovable affected by 
their liens. Dalloz, mot "Ordre." 

I n  GenElral 

-Agreed' order. See Agreed. 

-Charging order. The name bestowed, in 
English practice, upon an order allowed by 
St .. 1 & 2 Vict. c. 110, § 14, and 3 & 4 Vict. 
c. 82, to be granted to a judgment creditor, 
that the property of a jud,gment debtor in 
government stock, or ill the ,stock of a,ny pub-
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lie company in England, corporate or other­
wise, shall (whether standing in his own name 
or in the name of any person in trust for 
him) stand charged with the payment of the 
amount for which judgment shall have been 
recovered, with interest. 3 Steph. Comm. 
587, 588. 

-De,cretal order. In chancery practice. An 
order made by the court of chancery, in the 
nature of a decree, upon a motion or petition. 
Thompson v. McKim, 6 Har. & J. Md. 319 ; 
Bissell Oarpet Sweeper 00. v. Goshen Sweep­
er 00., 72 F. 545, 19 C. C. A. 25. An order 
in a chancery suit made on motion or other­
wise not at the regular hearing of a cause, 
and yet not of an interlocutory nature, but 
finally disposing of the cause, so far as a 
decree could then have disposed of it. Moz­
ley & Whitley. 

-Final orde!r. One which either terminates 
the action itself, or decides some matter liti­
gated by the parties, or operates to divest 
some right ; or one which completely dis­
poses of the subject-matter and the rights of 
the parties. Hobbs v. Beckwith, 6 Ohio St. ' 
254 ; Entrop v. Williams, 11 Minn. 382 (Gil. 
276) ; Strull v. Louisville & N. R. Co. (Ky.) 
76 S: W. 183 ; American Brake Shoe & Foun­
dry Co. v. New York Rys. 00. (0. O. A.) 282 
F. 523, 527 ; Oklahoma Oity Land & Devel­
opment 00. v. Patterson, 73 Ok!. 234, 175 P. 
934, 935 ; Brooks v. J. R. Watkins Medical Co., 
81 Ok!. 82, 196 P. 956, 960 ; Lowe v. Oravens, 
112 Okl. 190, 240 P. 638, 639 ; Haygood v. 
Pinkey, 112 Oklo 30, 239 P. 456, 458 ; In re 
Simmons, 206 N. Y. 577, 100 N. E. 455, 456 ; 
Salem King's Products 00. v. La Follette, 100 
Or. 11, 196 P. 416, 417 ; Stockham v. Knol­

-lenberg, 133 Md. 337, 1005 A. 305, 307 ; Mar­
chant & Taylor V. Mathews Oounty, 139 Va. 
723, 124 S. E. 420, 423. 

-General ord,ers. Orders or rules of court, 
promulgated for the -guidance of practition­
ers and · the regulation of ,. procedure in gen­
eral, or in some general branch of its juris­
diction ; as opposed to a rule or an order 
made in an individual case ; the rules of 
court. 

-I nterlocutory . order. "An order which de­
cides not the cause, but only settles some in­
tervening matter relating to it ; as when an 
order is made, on a motion in chancery, for 
the plaintiff to have an injunction to quiet 
his possession till the hearing of the cause. 
This or any such order, not being final, is 
interlocutory." Termes de la Ley ; Gas & 
Electric Securities Co. v. Manhattan & 
Queens Traction Corporation (0. O. A.) 266 
F. 625, 632 ; Johnson v. Roberson, 88 S. E. 
231,-171 N. C. 194 ; Theo. Hirsch 00. v. Scott, 
87 Fla.' 336; 100 So. 157, 158 ; Evans State 
Bank v. Skeen, 30 Idaho, 703, 167 P. 1165, 
11�6 ; Noble v. Kendall, 225 'N. Y. 673, 122 
N. E. 223, 224 ; Perry v. Covington S�v. Bank 
&' �r_ust- Qo., 195 Ky. 40, 241 S. W. 85(), 804 ; 

BL.lfA w DIeT. (3D ED.) 



12&9 

Salmons v. Rugyerl� 103 N. 1. Law, 596, 137 A. 
568, 569 ; Simons v. ' Morris, 325 Ill. 199, 156 
N. E. 280 ; Joyce v. Nona Mills Co., 142 La. 
934, 77 So. 854. 

-Money order. See Money. 

-Order and disp'ositlon of goods and chattels. 
When goods are in the "order and disposition" 
of a bankrupt, they go to his trustee, and 
have gone so since the time of James I. 
Wharton. 

-Order nisi. A provisional or conditional or­
der, allowing a certain time within which to 
do some required act, on failure of which the 
order will be made absolute. 

-Orde,r of discharge. In England. An order 
made under the bankruptcy act of 1869, by a 
court of bankruptcy, the effect of which is to 
discharge a bankrupt from all debts, claims, 
or demands provable under the bankruptcy. 

OBDIN'AlrOB OF 1647 

-..$top order. The meaning of a stop order 
given to a broker is to wait until the market 
price of the particular security reaches a spec­
ified figure, and then to "stop" the transac­
tion by ' either selling or buying, as the case 
may be, as well as possible. Porter v. Worm­
ser, 94 N. Y. 431. 
O RD ERLY. An "orderly" in charitable hospi­
tal, while engaged in nursing, acts on own re­
sponsibility for negligence like . other nurses 
and doctors ; an orderly being a hospital at­
tendant who does general work. Phillips v. 
Buffalo General Hospital, 239 N. Y. 188, 146 
N. E. 199, 200. 

O R DERS. The directions as to the course 
and purpose of a voyage given by the owner 
of the vessel to the captain or master. For 
other meanings, see Order. 

O R D ERS OF T H E  DAY. Any member of the 
English house of commons who wishes to pro­
pose any question, or to "move the house," as 

-Order of filiation. An order made by a court it is termed, lllust, in order to give the house 
or judge having jurisdiction, fixing the pa- due notice of his intention, state the form or 
ternity of a bastard child upon a given man, nature of his motion on a previous day, and 
and requiring him to provide for its support. have it entered in a book termed the "order-

-Order of re,vivor. In EngIish practice. An '  book ;" and the motions �o entered, the �ouse 

order as of course for the continuance of an arranges, shall be .consIdered on partIcular 

b t d 't It d d th b'n f . days, and such motIons or matters, when the a a e SUI . superse e e I 0 reVIvor. day arrives for their being considered, are 
-Restraining o'rder. In equity practice. An then termed the "orders of the day." Brown. 
order which may issue upon the filing of an A similar practice obtains in the legislative 
application for an injunction forbidding the bodies of this country. 
defendant to do the threatened act until a O RD I NANCE. A rule established by author­
hearing on the application can be had. ity ; a permanent rule of action ; a law or 
Though the term is sometimes used as a syno- statute. In a more limited sense, the term 
nym of "injunction," a restraining order is ' , is used to designate the enactments of the 
properly distinguishable from an injunction, legislative body of a municipal corporation . ..  
in that the former is intended only as a re- Citizens' Gas Co. v. Elwood, 114 Ind. 332, 16 
straint upon the defendant until the propriety N. E. 624 ; State v. Swindell, 146 Ind. 527, 45 
of granting an injunction, temporary or per- N. E. 700, 58 Am. St. Rep. 375 ; . Bills v. Gosh­
petual, can be determined, and it does no more en, 117 Ind. 221, 20 N. E. 115, 3 L. R. A. 261 ; 
than restrain the proceedings until SUCll deter- State v. Lee, 29 Minn. 445, 13 N. W. 913. 
mination. Wetzstein v. Boston, etc., Min. Co. ,  Strictly, a bUI or law which might stand 
25 Mont. 135, 63 P. 1043 ; State v. Lichten- with the old law, and did not alter any statute 
berg, 4 Wash. 407, 30 P. 716 ; Riggins v. in force at the time, and which became com­
Thompson, 96 Tex. 154, 71 S. W. 14 ; Whitmer plete by the royal assent on the parliament 
v. William Whitmer & Sons, 11 Del. Ch. 185, roU, without any entry on the statute roU. A 
98 A. 940, 941 ; Hartzog v. Seeger Coal Co. biU or law which might at any time be amend­
(Tex. eiv. App.) 163 S. W. 1055, 1057 ; Las- ed by the parliament, without any statute. 
well v. Seaton, 107 Kan. 439, 191 P. 266, 267 ; Hale, Com. Law. An ordinance was other­
Ex parte Zuccaro, 100 Tex. 197, 163 S. W. 579, wise distinguished from a statute by the cir-
680, Ann. Cas. 1917B, 121 ; Mason v. Milligan, cum stance that the latter required the three-
185 Ind. 319, 114 N. E. 3 ;  Labbitt v. Bunston, fold assent of king, lords, and commons, While 
80 Mont. 293, 260 P. 727, 730. In English law, an ordinance might be ordained by one or two 
the term is speciaHy applied to an order re- of these constituent bodies. See 4 Inst. 25. 
straining the Bank of England, or any public The name has also been given to certain 
company, from allowing any dealing with enactments, more general in their character 
some stock or shares specified in the order. It than ordinary statutes, and serving as organic 
is granted on motion or petition. Hunt, Eq. laws, yet not exactly to be called "constitu­
p. 216. tions." Such was the "Ordinance for the gov­

-Speaking order. An order which contains 
matter which is explanatory or illustrative of 
the mere direction which is given by it is 
sometimes thus called. Duff v. Duff, 101 Cal. 
.1, 35 P. 437. 

ernment of the North-West Territory," enact­
ed . by congress in 1787. 

O R D I NANCE O F  1 647. A law passed by the 
Colony of Massachusetts, still in force, in a 
modified form, whereby the state owns the 
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great ponds within its confines, which are In the Civil Law 
held in trust for public uses. Watuppa Res- A judge who has authority to take cog-
ervoir Co. v. Fall River, 147 Mass. 548, 18 N. nizance of causes in his own right, and not by E. 465, 1 L. R. A. 466. deputation. Murden v. Beath, 1 Mill. Const. 
O R D I NANCE OF 1 648. A law of England re. (S. 0.) 269. 
lating to admiralty jurisdiction. See Bened. 
Adm. § 99. It expired in 1660. 

O RD I NANCE O F  1 68 1 .  An ordinance of 
France relating to maritime affairs. See 
Bened. Adm. § 173. 

O R D I NANCE OF 1 787. A statute for 'the 
government of the Northwest Territory. Re­
ligious and legal freedom, encouragement of 
education, just treatment of the Indians, the 
future division into States, . and the exclusion 
of slavery were ordained. Webster, Dict. 

O R D I NANCE OF THE FO REST. In' English 
law. A statute made touching matters and 
causes of the forest. 33 & 34 Edw. 1. 

O R D I NANCES OF EDWARD I. Two laws 
and ordinances published by Edward I. in the 
second year of his reign, at Hastings, relating 
to admiralty jurisdiction. These are said to 
have been the foundation of a consistent usage 
for a long time. See Bened. Adm. § 55. 

O RD I NAND I  LEX. Lat. The law of pro­
cedure, as distinguished from the substantial 
part of the law. 

O rdinarius ita dioitu'r l1uia habet ordinariam 
j urisdictione'm, in jure proprio, et non propte,r 
deput'atione'm. Co. Litt. 96. The ordinary is 
so called because he has an ordinary jurisdic­
tion in his own right, and not a deputed one. 

"O R D I NARY, n. 

At Common Law 

One who has exempt and immediate juris­
diction in causes ecclesiastical. Also a bish­
op ; and an archbishop is the ordinary of the 
whole province, to visit and receive appeals 
from inferior jurisdictions. Also a commis­
sary or official of a bishop or other ecclesiasti­
cal judge having judicial power ; an archdea­
con ; officer of the royal household. Wharton. 

I n  American Law 

A judicial officer, in several of the states, 
clothed by statute with powers in regard to 
wills, probate, administration, guardianship, 
etc. Darrow v. Darrow, 201 Ala. 477, 78 So. 
383, ' 384. 

. . 

A public house where food and lodging are 
furnished to the traveler and his beast, at 
fixed rates, open to · whoever may apply for 
accommodation, and where intoxicating liquor 
is sold at retail. Talbott v. Southern Semi­
nary, 131 Va. 576, 109 S,. E. 440, 441, 19 A. L. 
R. 534. 

' 

I n  Scotch Law 

-Ordinary of Newgate. The clergyman who is 
attendant upon condemned malefactors in 
that prison to prepare them for death ; he 
records the behavior of such persons. F'or­
merly it was the custom of the ordinary to 
publish a small pamphlet upon the execution 
of any remarkable criminal. Wharton. 

-Ordinary of assize, and sessions. In old Eng­
lish law. A deputy of the bishop of the dio­
cese, anciently appointed to give malefactors 
their · neck-verses, and judge whether they 
read or not ; also to perform divine services 
for them, and assist in preparing them for 
death. Wharton. 

O R D I NARY, adj. Regular ; usual ; common ; 
often recurring ; according to established or­
der ; settled ; customary ; reasonable ; not 
characterized by peculiar or unusual circum­
stances ; belonging to, exercised by, or char­
acteristic of, the normal or average individu­
al. See Zulich v. Bowman, 42 Pa. 83 ; Chica­
go & A. R. Co. v. House, 172 Ill. 601, 50 N. E. 
151 ; Jones v. Angell, 95 Ind. 376 ; U. S. v. Tod 
(C. O. A.) 296 F. 888, 889 ; Albrecht v. Schultz 
Belting Co., 299 Mo. 12, 252 S. W. 400, 402 ; 
Syracuse Malleable Iron Works v. Travelers' 
Ins. Co., 94 Misc. 411, 157 N. Y. S. 572, 574 ; 
Terre Haute 1. & E. Traction Co. v. Maberry, 
52 Ind. App. 114, 100 N. E. 401, 404 ; State 
,v. Coulter (Mo. Sup.) 204 S. W. 5 ;  Albrecht v. 
Schultz Belting 00., 299 Mo. 12, 252 S. W. 400, 
402. 
-O rdinary call ing.  Those things which are re­
peated daily or weekly in the course of busi­
ness. E,llis v. State, 5 Ga. App. 615, 63 S. 
E. 588. 

-Ordinary conveyances. Those deeds of trans­
fer which are entered into between two or 
more persons, without an assurance in a supe­
rior court of justice. Wharton. 

-Ordinary oourse of business. The transac­
tion of business according to the usages and 
customs of the commercial world generally 
or of the particular community or (in some 
cases) of the particular individual whose acts 
are under consideration. See Rison v. Knapp, 
20 Fed. Cas. 835 ; Christianson v. Farmers' 
Warehouse Ass'n, 5 N. D. 438, 67 N. W. 300, 32 
L. R. A. 730 ; In re Dibblee, 7 F'ed. Cas. 654. 
-Ordinary expense. An expense is "ordinary" 
if it is in an ordinary class, if in the ordinary 
course of the transaction of municipal busi­
ness or the maintenance of municipal property 
it may and is likely to become necessary ;: and 
it will be assumed that if . by law a: specific 

A single judge of the court of session, who duty is imposed, and the mode of performance 
decides" with or without a jury,- as t.he case is preS'ci-ibed, so that no discretion is left with' · 
may be.- Brande. . .. ' the officer, the expense necessarily wcurred in . 
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discharging the duty Is a "necessarY expense." 
Dexter Horton Trust & Savings Bank T. 

Olearwater County (D. C.) 235 F. 743, 750 ;  
Arthur v. Horwege, 2 8  Cal. App. 738, 153 P. 
980, 981 ; State v. Carter, 31 Wyo. 401, 226 P. 
690, 693 ; Thomas V.- Glindeman, 33 Idaho, 
394, 195 P. 92, 93 ; Miles v. City of Ashland, 
172 Wis. 605, 179 N. W. 779. 

-Ordinary , handling. As in a railroad's bag­
gage tariff, providing that cases marked 
"Fragile" and likely to be damaged by ordi­
nary handling will not be accepted, except at 
owner's risk, means merely ordinary wear 
and tear necessarily incidental to transporta­
tion of such articles, where reasonable care 
is used. Perkins v. New York, N. H. & H. R. 
Co., 232 Mass. 336, 122 N. E. 306, 307. 

. ...;..Ordinary hazards of occupation. Those aris­
ing without negligence on part of master. 
Chesapeake & O. Ry. Co. v. Coleman, 220 Ky. 
64, 294 S. W. 809, 810. 

-Ordinary inspection.  As applied to railroad 
equipment.- That degree - of care and of in­
spection which ordinarily prudent railroad 
companies, their officers and employees, com­
monly ' use under similar circumstances. Ca­
nadian Northern Ry. Co. v. Senske (C. C . . A.) 
201 F. 637, 642. 

-Ordinary kero'se'ne. The kerosene sold in the 
open market, kerosene of a lawful grade and 
quality ordinarily sold for the general use 
of the public for illuminating purposes. 
Standard Oil Co. v. Reagan, 15 Ga. App. 571, 
84 S. E. 69, 76. 

-Ordinary persons. Men of ordinary care and 
diligence in relation to any particular thing. 
Ford v. Engleman, 118 Va. 89, 86 · S. E. 852, 
855. 

-Ordinary proceeding. Such a proceeding as 
was known to the common law and was for­
merly conducted in accordance with the pro-' 
ceedings of the common-law courts, and as is 
generally known under the modern Codes to 
be such a proceeding as is started by the is­
suance of a summons, and results in a judg­
ment enforceable by execution. Dow v. Lillie. 
26 N. D. 512, 144 N. W. 1082, 1084, L. R. A. 
1915D, 754. 

-Ordinary repairs.. Such as are necessary to 
make good the usual wear and tear or natural 
and unavoidable decay and keep the property 
in good condition. See Abell v. Brady, 79 Md. 
94, 28 A. 817 ; Brenn v. Troy, 60 Barb. (N. Y.) 
421 ; Clark Civil Tp. v. Brookshire, 114 Ind. 
437, 16 N. E. 132 ; Syracuse Malleable Iron 
Works v. Travelers' Ins. Co., 94 Misc. 411, 157 
N. Y. S. 572, 574 ; Conners v. Winans, 122 
Misc. 824, 204 N. Y. S. 142, 148 ; Dolph v. 
Maryland Casualty Co., 303 Mo. 534, 261 S. W. 
330, 334 ; Nixon v� Gammon, 191 Ky. 171, 229 
S. W. 75, 77 ; Dreyfuss v. Process Oil & Fuel 
00;, 142 La. ' 564, 77 So. 283, 285 ; Farmers' 
Handy Wagon Co. v. Casualty Co. of Anlelica, 
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184 Iowa, 778, 169 N. W. 178 ; Springfield 
Light, Heat & Power Co. v. Philadelphia Cas­
ualty Co., 184 Ill. App. 175, 178. 

-Ordinary risks. Those incident to the busi­
ness, and do not imply the result ' of the mas­
ter's negligence. The expression "extraordi­
nary risks" is generally used to describe 
risks arising from the negligence of the mas­
ter, and they are generally held not to be as­
sumed unless known or obvious. Emanuel 
v. Georgia & F. Ry. Co., 142 Ga. 543, 83 S. 
E. 230, 231 ; Arundell v. American Oilfields 
Co., 31 Oal. App: 218, 160 P. 159, 165 ; Louis­
ville & N. R. Co. v. Wright, 202 Ala. 255, 80 
So. 93 ; Houston Lighting & Power Co. v. 
Conley (Tex. Civ. App.) 171 S. W. 561, 563 ; 
Emerick v. Slavonian Roman Greek Catholic 
Union, 93 N. J. Law, 282, 108 A. 223 ; Neary 
v. Georgia Public Service Co., 27 Ga. App. 
238, 107 S. E. 893, 896. 

-Ordinary seaman. A sailor who is capable of 
performing the ordinary or routine duties of 
a seaman, but who is not yet so proficient in 
the knowledge and practice of all the various 
duties of a sailor at sea as to be rated as an 
"able" seaman. 

-Ordinary services of administrators include 
all the services incident to the closing and 
distribution of an estate, and not merely the 
receiving and disbursing of the funds and t'O 
justify an all'Owance 'Of further compensation 
the administrator must have rendered serv­
ices of an extraordinary character necessary 
to the protection of the estate, and, if he em­
ploys another to perform services which he 
is required to perform under the law, he can­
not charge such services as an expense of ad­
ministration. In re Carmody's Estate, 163 
Iowa, 463, 145 N. W. 16, 17. 

' 

-Ordinary skill in an art, means that degree 
of skill which men engaged in that particular 
art usually employ ; not that which belongs 
to a few men only, of extraordinary endow­
ments and capacities. Baltimore Baseball 
Club Co. v. Pickett, 78 Md. 375, 28 A. 279, 22 
L. R. A. 690, 44 Am. St. Rep. 304 ; Waugh 
v. Shunk, 20 Pa. 130 ; Burrichter v. Bell, 196 
Iowa, 529, 194 N. W. 947, 948. 

-Ordinary travel. Moving a house along a 
village street is not using the street [or the 
purpose of ordinary travel ; and the statu­
tory requirement that a teleph'One company 
shall locate its lines so as not to interfere 
with the safety and convenience of "ordinary 
travel" does n'Ot make it the duty of the com­
pany to rem'Ove its wires from the street to 
permit the passage of a house along the same. , 
Collar v. Bingham Lake Rural Teleph'One Co., 
132 Minn. 110, 155 N. W. 1075, 1076, L. R. A. 
1916C, 1249. 

-Ordinary written law. Law made, within 
constitutional restricti'Ons, by the Legisla-



ORDINARY 1302 

ture. State v. Marcus, 160 WJs. 354, 152 N. -Ordo attachiamentorum .  In old practice. 
W. 419, .422. The order of attachments. Fleta, lib. 2, Co 

-Dangers ordi nari ly I ncident to employment 
are those commonly and usually pertaining 
to and incident to it, which a reasonably 
prudent person might anticipate, and do not 
include danger by acts of negligence, unless 
habitual and known to the servant. Ohicago, 
R. I. & G. Ry. Co. v. Smith (Tex. Oiv. App.) 
197 S. W. 614, 618. 

As to ordinary "Oare," "Diligence," "Neg­
ligence," see those titles. 

O R D I NAT I O N  is the ceremony by which a 
bishop confers on a person the privileges. and 
powers necessary for the execution of sacer­
dotal functions in the church. Phillim. Ecc. 
Law, 110. 

O RD I NAT I O N E  CONTRA SERV I ENTES. A 
writ . that lay against a servant for leaving 
his master contrary to the ordinance of St. 
23 & 24 Edw. III. Reg. Orig. 189. 

51, § 12. 

-Ordo g riseus. The gray friars, or order of 
Cistercians. Du Oange. 

-Ordo judiciorum.  In the canon law. The or­
der of judgments ; the rule by which the due 
course of hearing each cause was prescribed. 
4 Ueeve, Eng. Law, 17. 

-Ordo niger. The black friars, or Benedic­
tines. The Oluniacs likewise wore black. 
Du Cange. 

O R D ONNANCE. Fr. In French law, an or­
dinance ; an order of a court ; a compilation 
or systematized body of law relating to a par­
ticular SUbject-matter, as, commercial law 
or maritime law. Particularly, a compila­
tion of the law relating to prizes and cap­
tures at sea. See Ooolidge v. Inglee, 13 
Mass. 43. 

O R D I NATU M  EST. In old practice. It is O R E-LEAVE. A license or right to dig and: 
ordered. The initial words of rules of court take ore from land. Ege v. Kille, 84 Pa. 340. 
when entered in Latin. 

O R E  TENUS. Lat. 13y word of mouth ; 
O rdine placitandi servato, servatur  et jus. orally. Pleading was' anciently carried on When the order of pleading is observed, the 

01"e tenu,8, at the bar of the court. 3 Bl. law also is O'bserved. 00. Litt. 303a ; Broom, Oomm. 293. Max. 188. 

O R D I N ES. A general chapter or other sol- O R FG I LD. In Saxon law. The price or 
emn convention of the religious of a particu- valUe of a beast. A payment for a beast. 
lar order. The payment or forfeitur'e of a beast. A 

O R D I NES MAJ ORES ET M I NO RES. In ec­
clesiastical law. The holy orders of priest, 
deacon, and subdeacon, any of which quali­
fied for presentation and admfssion to an ec­
clesiastical dignity or cure were called "or­
cline8 ma.jore8;" and the inferior orders of 
chanters, psalmists, ostiary, reader, exorcist, 
and acolyte were called "orcline8 minores." 
Persons ordained to the orclines minores had 
their prima tonsura, different from the ton-
8ura clericalis. Oowell. 

O RD I N: l S  BENEF I C I UM.  Lat. In the civil 
law. The benefit or privilege of order ; the 
privilege which a surety for a debtor had of 
requiring that his principal should be dis­
cussed, or thoroughly prosecuted, before the 
creditor could resort to him. Nov. 4, c. 1 ;  
Heinecc. Elem. lib. 3, ti.t. 21, § 883. 

O R D I NU M  FUG I T I V I .  In old English law. 
Those of the religious who deserted their 
houses, and, throwing off the habits, re­
nounced their particular order in contempt 
of their oath and other obligations. Paroch. 
Antiq. 388. 

ORDO. Lat.. That rule which monks were 
obliged to . observe. Order ; regular succes­
sion. An order of a court. 

-Ordo . albus. The ' white friars . or Augus­
tines. Du Cange. 

penalty for taking away cattle. Spelman. 

O RGAN I C  ACT. An act of congress confer­
ring powers of government upon a territory. 
In re Lane! 135 U. S. 443, 10 Sup. Ct. 760, 34 
L. Ed. 219. 

A statute 'by which a municipal corpora­
tion is organized and created is its "organic 
act" and the limit of its powe'r, so that aU 
acts beyond the scope of the powers there 
granted are void. Tharp v. Blake (Tex. Civ. 
App.) 171 S. W. 549, 550. 

O RGAN I C  LAW. The fundamental law, or 

constitution, of a state or nation,' written or 
unwritten ; that law or system of laws or 
principles which defines and establishes the 
organization of its government. St. Louis 
V. Dorr, 145 Mo. 466, 46 S. W. 976, 42 L. R. A. 
686, 68 Am. St. Rep. 575. 

O RGAN IZE. To establish or furnish with 
organs ; to systematize ; to put into working 
order ; to arrange in order for the normal 
exercise of its appropriate functions; 

The word "organtze," as used in railroad 
and other charters, ordinarily signifies the­
choice and qualification of all necessary offi- ' 
cers for the transaction of the business of" 
the corporation. This is usually done after 
all the ,capital. stock has 'been subscribed for. 
New Haven & D. R. Co. V� Ohapman, a& 
Conn. 66. 
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O RGAN I ZED COUNTY. A cO'unty which 
has its lawful officers, legal .machinery, and 
means for carrying out the powers and per­
forming the duties pertaining to it as a quasi 
municipal corporation. In re Section No. 6, 
66 Minn. 32, 68 N. W. 323. 

. 

O RG I LD. In Saxon law. Without recom­
pense ; as where no satisfaction was to be 
made for the death of a man killed, so that 
he was judged lawfully slain. ' Spelman. 

O R I G I NAL. Primitive ; first in order ; bear­
ing its own authority, and not deriving au­
thority from an outside source ; as original 
jurisdiction, original writ, etc. As applied to 
documents, the original is the first copy or 
archetype ; that from which another instru­
ment is transcribed, copied, or imitated. 

A carbon impression of a letter written on 
a typewriter, made by the same stroke of the 
keys as the companion impression, is an 
"original." Either impression is primary evi­
dence of the contents of the letter, and no­
tice to produce the original mailed letter in 
order to introduce one of the retained copies 
in evidence is not necessary. U. S. Fire Ins. 
Co. of Oity of New York v. L. C. Adam Mer­
cantile 00., 117 Okl. 73, 245 P. 885, 887 ; 
Anglo-Texas Oil 00. v. Manatt, 125 Ok!. 92, 
256 P. 740, 742 ; Arenson v. Jackson, 162 N. 
Y. S. 142, 143, 97 Misc. Rep. 606. 

-Original b il l .  In equity pleading. A bill 
which relates to some matter not before liti­
gated in the court by the same persons st�nd­
ing in the same interests. Mitf. Eq. PI. 33 ; 
Longworth v. Sturges, 4 Ohio St. 690 ; Ohrist­
mas v. Russell, 14 Wall. 69, 20 L. Ed. 762. 
In old practice. The ancient mode of com­
mencing actions in the English court of 
king's bench. See Bill. 

-Original charter. In Scotch law. One by 
which the first grant of land is made. On 
the other hand, a charter by progress is one 
renewing the grant in favor of the heir or 
singular successo� of the first or succeeding 
vassals. Bell. 

-Original contractor. An "original contrac­
tor" is one who for a fixed price agrees with 
owner to perform certain work or furnish 
certain material. San Antonio, U. & G. R. 
CO: v. Hales (Tex. Oiv. App.) 196 S. W. 903, 
906 ; East Arkan

'
sas Lumber Co. v. Bryant 

(Mo. App.) 247 S. W. 496, 497 ; Hihn-Ham­
mond Lumber 00. v. Elsom, 171 Oal. 570, 154 
P. 12, 13, Ann. Cas. 19170, 798. 

-Original conveyances. Those conveyances 
at common law, otherwise termed "primary," 
by which a benefit or estate is created or first 
arises ; comprlsmg feoffments, gifts, grants, 
leases, exchanges, and partitions. 2 BI. 
Comm. 309. 

. 

-Original entry. The first entry of an item 
O'f an account made by a trader or other per-

ORIGINAL 

sO'n in his account..lboO'ks, as distinguished 
frO'm entries posted intO' the ledger O'r copie4 
from other books. Keller Electric 00. v. 
B,urg, 168 N. W. 98, 140 Minn. 360 ; Shea v. 
Biddle Improvement 00., 188 Iowa, 952 , 176 
N. W. 948, 949 ; Weinbel"g v. Garren (Tex. 
Oiv. App.) 155 S. W. 10113 ; Jobe v. Monereau, 
67 Pa. Super. Ct. 311, 315 ; Trainor v. Robyn, 
164 Iowa, 508, 146 N. W. 450 ; Lewis Mears 
00. v. Norfolk Oounty Oreamery, 48 R. I. 221, 
137 A. 149, 150. 

-Original estates. See Estate. 

-Original evidence. See Evidence. 

-Original inventor. In patent law, a pioneer 
in the art ; one who evolves the original idea 
and brings it to some successful, useful and 
tangible result ; as distinguished from an im­
prover. Norton v. Jensen, 90 F. 415, 33 O. O. 
A. 141. 

-Original j urisdiction. See Jurisdiction. 

-Original package. A package prepared for 
interstate or foreign transportation, and re­
maining in the same condition as when it 
left the shipper, that is, unbroken and un­
divided ; a package of such form and size as 
is used by producers or shippers for the pur­
pose of securing both convenience in handling 
and security in transportation of merchan­
dise between dealers in the ordinary course 
of actual commerce. Austin v. Tennessee, 
179 U. S. 343, 21 Sup. Ct. 132, 45 L. Ed. 224 ; 
Haley v. State, 42 Neb. 556, 60 N. W. 962, 47 
Am. St. Rep. 718 ; State v. Winters, 44 Kan. 
723, 25 P. 2.35, 10 L. R. A. 616 ; State ex reI. 
Black v. Delaye, 193 Ala. 500, 68 So. 993, 995. 
L. R. A. 1915E, 640 ; Dr. J. L. Stephens Co. 
v: U. S. (C. C. A.) 203 F. 817, 818 ; Mexican 
Petroleum Corporation v. City of South Port­
land, 121 Me. 128, 115 A. 900, 901, 26 A. L. 
R. 965 ; West Virginia & Maryland Gas Co. 
v. Towers, 134 Md. 137, 106 A. 265, 268. 

-Origi nal plat. The first plat of a town from 
the subsequent additions, and "original town" 
is employed in the same way. State v. City 
of Victoria, 97 Kan. 638, 156 P. 705, 708. 

-Original vei n. Is used to describe the dif­
ferent veins found within the same surface 
boundaries and may refer to the relative im­
portance or value of the different veins, or 
the relations to each other, or to the time of 
discovery, but most frequently is used to dis­
tinguish between the discovery vein and oth­
er veins within the same surface b oundaries. 
Northport Smelting & Refining Co. v. Lone 
Pine-Surprise Oonsol. Mines Co. (D. C. Wash.) 
271 F. 105, 111. 

-Original promise. An original promise, with­
out the statute of frauds, is one in which the 
direct and leading object of the promisor is 
to further or promote some purpose or inter­
est of his own, althougb the incidental ef­
fect may be the payment of the debt of �n-
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other. Pace v. Springer, 23 N. M. 586, 170 
P. 879, 880 ; Miller v. Davis, 168 Ky. 661, 182 
S. W. 839, 840 ; Lohmeyer v. Young (Mo. App.) 
195 S. W. 507, 508 ; Lovell v. Haye, 85 Wash. 
109, 147 P. 632, 634, ; Brown v. Brown (Tex. 
Civ. App.) 155 S. W. 551 ; Fairbanks v. Bar­
ker, 115 Me. 11, 97 A. 3, 5 ;  Bunton v. Campre­
don, 24 N. M. 314, 171 P. 142, 144 ; Umpqua 
Valley Bank of Roseburg v. Wilson, 120 Or. 
396, 252 P. 563, 565 ; Olson v. McQueen, 24 N. 
D. 212, 139 N. W. 522, 524. 

-Original process. See Process. 

-Original writ. See Writ. 

-Single original. An original instrument 
which is executed singly, and not in dupli­
cate. 

O R I G I NA L I A. In English law. Transcripts 
sent to the remembrancer's office in the ex­
chequer out of the chancery, distinguished 
from recorda, which contain the judgments 
and pleadings in actions tried before the bar­
ons. The treasurer-remembrancer's office was 
abolished in 1833. 

O rigine propria neminem posse voluntate sua 
eximi  manifestum e'st. It is evident that no 
one' is  able of his own pleasure, to do away 
with his proper origin. Code 10, 38, 4 ; Broom, 
Max. 77. 

Origo rei inspici debet. The origin of a thing 
ought to be regarded. Co. Litt. 248b. 

ORN EST. In old English law. The trial by 
battle, which does not seem to have been 
usual in England before the time of the Con­
queror, though originating in the kingdoms 
of the north, where it was practiced under 
the name of "holmgang," from the custom 
of fighting duels on a small island or holm. 
Wharton. 

O RPHAN. Any person (but particularly a 
minor or infant) who has lost both (or one) 
of his or her parents. More pa'rticularly, a 
fatherless child. Soohan v. Philadelphia, 33 
Pa. 24 ; Poston v. Young, 7 J. J. Marsh. (Ky.) 
501 ; Chicago Guaranty Fund Life Soc. v. 
Wheeler, 79 Ill. App. 241 ; Stewart v. Morri­
son, 38 Miss. 419 ; Downing v. Shoenberger, 
9 Watts (Pa.) 299. 

O R PHANAGE PART. That portion of an in­
testate's effects which his children were enti­
tled to by the custom of London. This C'Us­
tom appears to have been a remnant of what 
was once a general law all over England, 
namely, that a father should not by his will 
bequeath the entirety of his personal estate 
away from his family, but should leave them 
a third part at least, called the "children's 
part," corresponding to the "bairns' part" 
or wgitim of Scotch law, and also (although 
not in amount) to the Zegitima quarta of Ro­
man law. (Inst. 2, 18.) This custom of Lon­
don was aboliShed by St. 19 & 20 Vict. c. 94. 
Brown. 
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ORPHANO,TRO P H I .  In the civil law. Man­
agers of houses. for orphans. 

ORPHAN S' C O U RT. In American law. 
Courts of probate jurisdiction, in Delaware, 
Maryland, New Jersey, and Pennsylvania. 

O RTELLI . The claws of a dog's foot. Kitch. 

O RTOLA G I U M .  A garden plot or hortilage� 

O RW I GE, S I N E  WITA. In old English law .. 
Without war or feud, such security being pro­
vided by the laws, for homicides under cer­
tain circumstances, against the foehth, or' 
deadly feud, on the part of the family of tbe' 
slain. Anc. Inst. Eng. 

OSC U L I ,  J US. The right to kiss. According 
to the old. phraseology there could be no mar­
riage within the circle of the jU8 o8cuU,.---the 
seventh degree. Second cousins (sixth degree) 
could not marry. Muirhead, Rom. L. 26. 

OSTE N D I T  VOB IS. Lat. In old pleading� 
Shows to you. Formal words with which 
a demandant began his count. Fleta, lib. 5,. 
c. 38, § 2. 

OSTENS I BLE AGENCY. An implied or pre­
sumptive agency, which exists where one, ei­
ther intentionally or from want of ordinary 
care, induces another to believe that a third' 
person is his agent, though he never in fact 
employed him. Bibb v. Bancroft (Cal.) 22: 
P. 484 ; First Nat. Bank v. Elevator Co., 1l! 
N. D. 280, 91 N. W. 437. 

OSTENSI B LE PARTN ER. One whose name· 
appears to the world as such, though he have 
no interest in the firm. Civ. Code 1910, i' 
3157. Roberts v. Curry Grocery Co., 18 Ga. 
App. 53, 88 S. E. 796. 

OSTENSI O. A tax anciently paid by mer-· 
chants, etc., for leave to show or expose their' 
goods for sale in markets. Du Cange. 

OSTENTUM. Lat. In the civil law. .A. mon­
strous or prodigious birth. Dig. 50, 16, 38. 

OSTEO PATH .  One who practices osteopa· 
thy. State v. Chase, 76 N. H. 553, 86 A. 144 .. 

OSTEOPATHY. A method or system of treat­
ing various diseases of the human body with­
out the use of drugs, by manipulation applied� 
to various nerve centers, rubbing, pulling, and 
kneading parts of the body, flexing and ma­
nipulating the limbs, and the mechanical re-­
adjustment of any bones, muscles, or liga­
ments not in th� normal position, with a view­
to removing the cause of the disorder and" 
aiding the restorative force of nature in cases· 
where the trouble originated in misplacement 
of parts, irregular nerve action, or defective· 
,circulation. See Little v. State, 60 Neb. 749, 
84 N. W., 248, 51 L. R. A. 717 ; Nelson v. State · 
Board of Health, 108 Ky. 769, 57. S. W. 501,.. 
50 L. R. A. 383 ; State v. Liffring, 61 Ohio St. 
39, 55 N. · E. 168, 76 Am. St. Rep. 358 ; Parks.. 
·v. State, 159 Ind. 211, 64 N. E. 862, 59 L. R. A._ 
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190. A system of treatment based on the the­
<ory that diseases are chiefly due to deranged 
mechanism of the bones, nerves, blood ves­
sels, and otbp.r tissues, and can be remedied 
by manipulations of these parts. Special at­
tention is given to the readjustment of any 
bones, muscles, or ligaments not in the normal 
position. Waldo v. Poe (D. C.) 14 F.(2d) 749, 
751 ; Arnold v. Schmidt, 155 Wis. 55, 143 N. 
W. 1055, 1058. The term does not include 
the practice of optometry. Ex parte Rust, 
181 Cal. 73, 183 P. 548, 550, nor, at least under 
some statutes, the practice of medicine or 
surgery. State v. Sawyer, 36 Idaho, 814, 214 
P. 222. 

.oST I A  REG N I .  Lat. Gates of the kingdom. 
The ports of the kingdom of England are so 
,called by Sir Matthew Hale. De Jure Mar. 
pt. 2, c. 3. 

'OST I U M ECCLES l fE. Lat. In old English 
law. The door or porch of the church, where 
dower was anciently conferred. 

.oSWALD'S LAW. The law by which was 
.effected the ejection of married priests, and 
the introduction of monks into churches, by 
Oswald, bishop of Worcester, about A. D. 964. 
Wharton. 

OSWALD'S LAW H U N D RED. An ancient 
hundred in Worcestershire, so called from 
Bishop Oswald, who obtained it from King 
Edgar, to be given to St. Mary's Church in 
Worcester. It was exempt from the sheriff's 
jurisdiction, and comprehends 300 hides of 
land. Camd. Brit. 

OTER LA TOUAI LLE. In the laws of Oler­
on. To deny a seaman his mess. Literally, 
to deny the table-doth or victuals for three 
meals. 

,OTH ER. Different or distinct from that al­
ready mentioned ; additional, or further. State 
v. Chicago, M. & St. P. Ry. Co., 128 Minn. 25, 
150 N. W. 172, 173 ; City of Ft. Smith v. Gun­
ter, 106 Ark. 371, 154 S. W. 181, 183 ; State v. 
Blumenthal, 136 Ark. 532, 203 S. W. 36, 37, L. 
R. A. 1918E. 482. 

Following an enumeration of particular 
classes "other" must be read as "other such 
like," and includes only others of like kind and 
character,' Southern Ry. Co. v. Columbia 
Oompress Co. (0. C. A.) 280 F. 344, 348 ; First 
Nat. Bank of Anamoose v. U. s. (C. C. A.) 206 
F. 374, 379 ; Van Pelt v. Hilliard, 75 Fla. 792, 
78 So. 693, 697, L. R. A. 1918E, 639 ; Baker v. 
Baker, 82 N. J. Eq. 150, 91 A. 729, 730 ; George 
H. Dingledy · Lumber Co. v. Erie R. Co., 102 
Ohio St. 236, 131 N. E. 723, 726. 

.oTH ESWO RTH E. In Saxon law. Oaths­
worth ; oath worthy ; worthy or entitled to 
make oath. Bract. fols. 185, 292b. 

OUT' or BENEFIT 

Life Ass'n v. St. Louis County Assessors, 49 
Mo. 518. 

O UNCE. The twelfth part ; the twelfth part 
of a pound troy or the ,sixteenth part of a 
pound avoirdupois. 

O U NCE LAN DS. Certain districts or tracts 
of lands in the Orkney Islands were former­
ly so called, because each paid an annual tax 
of one ounce of silver. 

O U R LO P. The lierwite or fine paid to the 
lord by the inferior tenant when his daugh­
ter was debauched. Cowell. 

O UST. To put out ; to eject ; to remove or 
deprive ; to deprive of the possession or en­
joyment of an estate or franchise. 

O U STER. In practice. A putting out ; dis­
possession ; amotion of possession. A spe­
cies of injuries to things real, by which the 
�rong-doer gains actual occupation of the 
land, and compels the rightful owner to seek 
his legal remedy in order to gain possession . 
2 Crabb, Real Prop. p. 1063, § 2454(1;. See 
Ewing v. Burnet, 11 Pet. 52, 9 L. Ed. 624 ; 
Winter burn v. Chamibers, 91 Cal. 170, 27 P. 
658 ; McMullin v. Wooley, 2 Lans. (N. Y.) 
396 ; Mason v. Kellogg, 38 Mich. 143 ; Pursel 
v. Reading Iron Co. (C. C. A.) 232 F. 801, 
807 ; Lucas v. Ferris, 9,5 Conn. 619, 112 A. 
165, 167 ; Hardman v. Brown, 77 W. Va. 478, 
88 S. E. 1016, 1019. 

Actual O uste,r 

By "actual ouster" is not meant a physical 
eviction, but a possession attended with such 
circumstances as to evince a elaim of ex­
clusive right and title, and a denial of the 
right of the other tenants to partieipate in 
the profits. Burns v. Byrne, 45 Iowa 287. 

O USTE R  LE M A I N. L. Fr. Literally, out 
of the hand. 

1 .  A delivery of lands out of the king's 
hands by judgment given in favor of the pe­
titioner in a mon8trans de droit. 

2. A delivery of the ward's lands out of 
the hands of the guardian, on the former ar­
riving at the 'Proper age, which was twenty­
one in males, and sixteen in females. Abol­
ished by 12 Car. II. c. 24. Mozley & Whitley. 

O USTE R  LE M ER. L. Fr. Beyond the sea ; 
a cause of excuse if a person, being summon­
ed, did not appear in court. Cowell. 

O UT-BOUN DARI ES. A term used in early 
Mexican land laws to designate certain bound­
aries within which grants of a smaller tract, 
which designated such out-boundaries, might 
be located by the grantee. U. S. v. Maxwell 
Land Grant Co., 121 U. S. 325, 7 S. Ct. 1015, 
30 L. Ed. 949. 

O U G H T. This word, though generally di- OUT O F  BENE F I T. A term descriptive of 
rectory only, will be taken as mandatory if insurance policy holders who have been sus­
the context requ�res it. Pi-act. fol. 185, 292b ; pended for nonpayment of premiums. ,A.meri-



OUT OF COURt'!' 

can Nat. Ins. Co. v. Otis, 122 Ark. 219, 183 
S. W. 183, 184, L. R. A. 1916E, 875. 

O UT O F  COU RT. He Who has no legal status 
in court is said to be "out .of court," i. e., 
he is not before the 'Court. Thus, when the 
plaintiff in an action, by some act of omis­
sion or commission, shows that he is unable 
to maintain his action, he is frequently said 
to put himself ".out of court." Brown. The 
expression is colloquially applied to a litigant 
party when his case breaks down, equivalent 
to saying, "he has not a leg to stand on ;" 
Moz. ' &  W. 

The phrase is also used with reference to 
agreements and transactions in regard to a 
pending suit which are arranged or take place 
between the parties or their counsel 1>rivate­
ly and withQut being referred to the judge or 
court ' for authorization or ·approval. Thus, 
a case which is compromised, settled, and 
withdrawn by private agreement of the par­
ties, after its institution, is said to be set­
tled "out of court." So attorneys may make 
agreements with reference to the conduct of 
a suit or the course of proceedings therein ; 
but if these are made "out of court," that 
is, not made in open court or with. the ap­
proval of the judge, it is a general rule that 
they will nQt be noticed by the court unless 
reduced to writing. See Welsh v. Blackwell, 
14 N. J. Law, 345. 

OUT O F  REPA I R. In a West Virginia stat­
ute relating to streets, sidewalkS, and the 
like, this term means unsafe for reasonable 
use in the ordinary modes of travel by day 
or night, whether the danger exists overhead 
or 'on the surface. Johnson v. City of Hunt­
ington, 82 W. Va. 458, 95 S. E. 1044, 1045 ; 
Carder v. City of Clarksburg, 100 W. Va. 605, 
131 S. E. 349, 3·51 ; Williams v. Main Island 
Creek Coal Co.; 83 W. Va. 464, 98 S. E. 511, 
513. Thus, the term is applicable to a road , 
or street that lacks a guard rail or other bar­
rier which is reasonably necessary to protect 
persons traveling over them in the ordinary 
way and with due care on their part. Pol­
lock v. Wheeling Traction Co., 83 W. Va. 768, 
99 S. E. 267, 270. 

OUT O F  TERM. At a time when no term 
of the court is being held ; in the vacation or 
interval which elapses between terms of the 
court. See McNeill v. Hodges, 99 N. O. 248, 
6 S. E. 127. 

O UT OF T H E  STATE. In reference to rights, 
liabilities, or jurisdictions arising out of the 
common law, this phrase is equivalent to "be­
yond sea," which see. 

In other connections, it means physically 
beYQnd the territorial limits of the particular 
state in question, or constructively so, as in 
the case of a foreign corporation. See Faw 
v. Rdberdeau, 3 Cranch, 177, 2 L. Ed. 402 ; 
·Foster v. Givens, 67 F. 684, 14 C. C. A. 625 ; 
Meyer v. Roth, 51 Cal. 582 ; Yoast .T. Willis, 
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9 Ind. 550 ; Larson v. Aultman & Taylor Co., 
80 Wis. 281, 56 N. W. 915, 39 Am. St. Rep. 
893. But a foreign corporation maintaining 
an agent within the state is not deemed to b e  
"out o f  the state," within various statutes. 
Hamilton v. North. Pac. S. S. Co., 84 Or. 71, 
164 P. 579, 581 ; American Surety Co. of New 
York v. Blake, 45 Idaho 159, 261 P. 239, 240. 

OUT O F  T I M E .  A mercantile phrase a;pplied 
to a ship or vessel that has been so long at 
sea as to justify the belief of her total loss. 

In another sense, a vessel i.s said tQ be 
out of time when, computed from her known 
day of sailing, the time that has elapsed ex­
ceeds the average duration of similar voyages 
at the same season of the year. The phrase 
is identical with "missing ship." 2 Duer, 
Ins. 469. 

O UTAGE. A tax or charge formerly imposed 
by the state of Maryland for the inspectiQn 
and marking .of hogsheads of tobacco intend­
ed for . export. See Turner v. Maryland, 107 
U. S. 38, 2 S. Ct. 44, 27 L. Ed. 370 ; Turner 
v. State, 55 Md. 264. 

OUTBU I LD I N G. Something used in connec­
tion with a main building. Com. v. Intoxicat­
ing Liquors, 140 Mass. 287, 3 N. E. 4. See 
Outhouse. 

O UTCAST. This term, applied to a person, 
has been held to be libelous per se, because 
it represents him a·s being a degraded and 
disgraced character. Herald Pub. Co. v. 
Feltner, 158 Ky. 35, 164 S. W. 370, 372. 

O UTCRO P. In mining Jaw. The edge of a 
stratum which appears at the surface of the 
ground ; that portion of a vein or lode which 
appears at the surface or immediately under 
the soil and surface debris. See Duggan v. 
Davey, 4 Dak. 110, 26 N. W. 887 ; Stevens v. 
Williams, 23 Fed. Cas. 40. The term is not, 
in itself, definitive of quantity or area in re­
spect of the mineral involved. Slos,s-Sheffield 
Iron & Ste.el 00. v. Payne, 186 Ala. 341, 64 
So. 617, 618. 

O UTER BAR. In the English courts, barris­
ters at law have been divided into two class­
es, viz., king's cou:tlsel, who are admitted with­
in the bar of the courts, in seats specially re­
served for themselves, and junior counsel, 
who sit without the ibar ; and the latter are 
thence frequently termed barristers of the 
"outer bar," or "utter bar," in .contradistinc­
tion to the former class. BrQwn. 

O UTER D OOR. In connection with the rule, 
statutory or otherwise, forbidding an officer 
to ,break open the outer door to serve civil 
process, this term designates the door of 
each Iseparate apartment, where there are 
different apartments having a common outer 
door. Fourette T. Griffin, 92 Conn. 388, 103 
A. 123, 124, L. R. A. 1918D, 876 ; Schork T. 

Calloway; 205 Ky. 346, 265 �. W. 807, 808. 
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O UTER HO USE. The name given to the 
great hall of. the parliament house in Edin­
burgh, in which the lords ordinary of the 
·court of session sit as single judges to hear 
causes. The term is used colloquially as ex­
presSive of the business done there in con­
tradisdinction to the "Inner House," the name 
given to the chambers in which the first and 
-second divisions of the court of session hold 
their 'sittings. Bell. 

O UTFANGTH EF. A liberty or privilege in 
the andent common law, whereby a lord was 
enabled to call any man dwelling in his man­
{)r, and taken for felony in another place out 
of his fee, to judgment in his own court. Du 
-Cange. See Infangenthef. 

O UTF I T. Originally, as applying to ships, 
those objects connected with a ship which 
were necessary for the sailing of her, and 
without which she would not in fact be navi­
gable. But in ships engaged in whaling voy­
ages the word has acquired a much more ex­
tended 'signification. Macy v. Whaling Ins. 
Co., 9 Metc. (Mass.) 364. 

An allowance made by the United States 
government to one of its diplomatic re.pre,­
sentatives, as an ambassador, a minister plen­
ipotentiary, or charge d,'afja:ires, but not a 
consul, for the expense of his equipment on 
going from the United States to any foreign 
country. 

Equipment. U. S. v. Richard & Co., 8 Ct. 
Oust. App. 231, 233. 

O UTGO. In taxation, a flow of disservice 
(negative 'service) or negative incom.e ;-dis­
tinguished from "income," or the flow of cap-

"ital service. U. S. v. Guggenheim Explora­
tion 00. (D. C.) 238 F, 231, 234. 

O UTH EST, or OUTHOM.  A calling men out 
to the army by sound of horn. Jacob. 

O U T H O USE. Any house necessary for the 
purposes of life, in which the owner does 
not make his constant or principal residence. 
State v. O'Brien, 2 Root (Conn.) 516. 

A building subservient to, yet distinct from, 
the principaf mansion-house, located either 
within .or without the curtilage. State v. 
Brooks, 4 Conn. 446 ; Jones v. Hungerford, 
4 Gill & J. (Md.) 402 ;  2 Cr. & D. 479. Parks 
v. State, 22 Ga. App. 621, 96 S. E. 1050, 1051. 

A smaller or subordinate building connected with 
a dwelling, usually detached from it and standing at 
a little distance from it, not intended for persons 
to live in, but to serve some purpose of convenience 
or necessity ; as a barn, a dairy, a toolhouse, and 
the like. 

Under statutes, such a building may be subservient 
to and adjoin a business building as well as a dwell­
ing house. State v. Marks, 45 Idaho, 92, 260 P. 697, 

li98. 

O UTLAND. The Saxon thanes divided their 

OU'.l'BA.GB 

their own use, and outland, which lay beyond 
the demesnes, and was granted out f;() ten­
ants, at the will of the lord, like copyhold 
estates. This outland they subdivided into 
two parts. One part they disposed among 
those who attended their persons, called 
"theodans," or lesser thanes ; the other part 
they allotted to their husbandmen, or churls. 
Jacob. 

O UTLAW. In English law. One who is put 
out of the protection or aid of the law. 22 
Vinel", Abr. 316 ; Bacon Abr. Outlawry ; 2 
Sell. Pro 277 ; Doctr. Plac. 331 ; 3 Bla. Comm. 
283, 284. 

Popularly, a person violating the law. 
Oliveros v. Henderson, 106 S. E. 855, 859, 116 
S. E. 77. 

As used in an Alabama act of 1868, the term 
merely referred in a, loose sense to the dis­
orderly persons then roving through the 
state, committing acts of violence. Dale Co. 
v. Gunter, 46 Ala. 11'8, 137. 

O UTLAWED. Of a promissory note, barred 
by the statute of limitations. Drew v. Drew, 
37 Me. 389. 

O UTLAWRY. In English law. A process by 
which a defendant or person in contempt on 
a civil or criminal process was declared an 
outlaw. If for treason or felony, it amount­
ed to conviction and attainder. Stirn. Law 
Gloss. See Respublica v. Doan, 1 DaB. (Pa.) 
86, 1 L. Ed. 47 ; Dale County v. Gunter, 46 
Ala. 138 ; Drew v. Drew, 37 Me. 391 ; 3 Bla. 
Comm. 2.83 ; Co. Litt. 128. Outlawry for a 
misdemeanor does not amount to a conviction 
for. the offense itself. 4 Steph. Com. 317. The 
"minor outlawry" for "trespasses" did not in­
volve sentence of death ; otherwise of the 
higher crimes. 2 Poll. & Maitl. 581. 

In the United States, the process of out­
lawry seems to be unknown, at least in civil 
cases. Dane, Abr. ch. 193 a, 34 ; Hall ·v. Lan­
ning, 91 U. S. 160, 23 L. Ed. 271 ; 37 Harvard 
Law Review, 799. 

O UTL I NE. The line which marks the . outer 
limits of an o-bject or figure ; an exterior line 
or edge ; contour. Taggart v. Great Northern 
Ry. Co. (D. C.) 208 F. 455, 456. 

O UTLOT. In early American land law, (par­
ticularly in Missouri,) a lot or parcel of land 
lying outside the corporate limits of a town 
or village but subject to its municipal juris­
diction or control. See Kissell v. St. Louis 
Public Schools, 16 Mo. 592 ; St. Louis v. 
Toney, 21 Mo. 243 ; Eberle v. St. Louis Pub­
lic Schools, 11 Mo. 265 ; Vasquez v. Ewing, 4,2 
Mo. 256. 

O UTPARTERS. Stealers of cattle. Cowell. 

O UTPUTERS. Such as set watches for the 
robbing of any manor-house. Cowell. 

hereditary lands into inland, such as lay O UTRAGE. A grave injury ; injurious vio­
nearest their dwelling, which they kept to lence ; in general, any species of serious 



oummERs 

WTong offered to the person, feelings, or 
rights of another. See McKinley v. Railroad 
00., 44 Iowa, 314, 24 Am. Rep. 748 ; Aldrich 
v. Howard, 8 R. I. 246 ; Mosnat v. Snyder, 105 
Iowa, 500, 75 N. W. 356. 
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arises to one upon the death, whether ntlt­
ural or civil, of another. 

OVE. L. Fr. With. Modern French avec. 

OVELL. L. Fr. Equal. 

O U T R I D ERS. In English :Law. Bailiffs-er- OVELTY. In old English law. 
rant employed by sheriffs "Jf their deputies 

Equality. 

to ride to the extremities of their counties 
or hundreds to summon men to the county or 
hundred court. Wharton. 

O UTR I GH T. Free from reserve or restraint ; 
direct ; positive ; down-right ; altogether ; 
entirely ; openly. Hughes v. First State 
Bank of Wagoner, 106 Okl. 146, 235 P. 1007, 
1099. 

O UTRO P ER. A person to whom the !business 
of selling by auction was confined by statute. 
2 H. Bl. 557. 

O UTSETTER. In Scotch law. Publisher. 3 
How. State Tr. 603. 

O UTSI DE. To the exterior of ; without ; 
outward from. Union Fishermen's Co-opera­
tive Packing Co. v. Shoemaker, 98 Or. 659, 
193 P. 476, 480. See, also, Frankel v. Massa­
chusetts Bonding & Ins. 00. (Mo. App.) 177 
S. W. 775. 

O UTSTAN D I NG. Remaining undischarged ; 
unpaid ; uncollected ; as an outstanding debt. 
New York Trust 00. v. Portland Ry. Co., 197 
App. Div. 422, 189 N. Y. S. 346, 350. Constitut­
ing an effective obligation ; as, outstanding 
stock. Borg v. International Silver 00. (0. 
c. A.) 11 F.(2d) 147, 150 ; Scheirich v. Otis­
Hidden 00., 204 Ky. 289, 264 S. W. 755, 756. 

Existing as an adverse claim or preten­
sion ; not united with, or merged in, the title 
or claim of the party ; as an outstanding ti­
tle. 

OVER. Above ; overhead. . Detamore v. 

Hindley, 83 Wash. 322, 145 P. 462, 464. 
Through. Kynerd v. Hulen (0. O. A.) '5 

F.(2d) 160, 161. 
More than ; in excess of. People v. Shupe, 

306 Ill. 31, 137 N. E. 515, 516. 
Continued ;-sometimes written on one 

page or sheet to indicate a continuation of 
matter on a separate sheet. In re Johnston's 
Estate, 64 Oal. App. 197, 221 P. 382, 384. 

I n Conveyancing  

The , word is used t o  denote a contingent 
limitation intended to take effect on the fail­
ure of a prior estate. Thus, in what is com­
monly called the "name and arms clause" in 
a will or settlement there is generally a pro­
viso that if the devisee fails to comply with 
the condition the estate is to go to some one 
else. This is a, limitation or gift over. Wats. 
Oomp. Eq. 1110 ; Sweet. 

OVER SEA. Beyond the sea ; outside the 
limits of the state or country. See Gustin v. 
Brattle, Ki�by (Oonn.) 300. See Beyond Sea. 

OVERAWE. To ' subjugate or restrain by 
awe, or profound reverence. Collum v. State, 
21 Ala. App. 220, 107 So. 35. 

OVERBRAI DED. Of ropes, made by having 
a ·certain number of strands laid over a cer� 

tain already braided. Macomber & Whyte 
Rope 00. V. Hazard Mfg. 00. (0. C. A.) 211 F. 
976, 979. 

OVERBREAI{. In !blasting, that portion of 
O UTSTAN D I N G  C R O P. One not harvested material removed which is outside and be-or gathered. It is outstanding from the day yond slopes indicated ,by slope stakes. Por­
it commences to grow until �athered and tak- ter v. State, 141 Wash. 51, 250 P. 449. 
en away. Sullins v. State, 53 Ala. 474. 

OUTSTAN D I NG TERM. A term in gross at 
law, which, in equity, may be made attendant 
upon the inheritance, either by express dec­
laration or ;by implication. 

O UTSTROI<E. To mine by outstroke is to 
take out mineral from adjoining ,property 
through the tunnels and shafts of the demised 
premises. Percy La Salle Mining & Power 
00. V. Newman Mining, Mill�ng & Leasing 
Co. (D. C.) 300 F. 141, 142. 

O UTSUC I<EN M U LTURES. In Scotch law. 
Out-town multures ; multures, duties, or tolls 
paid by persons voluntarily grinding corn at 
any mill to .  which they are :Q.ot thirlea, or 
bound by tenure. a. Forb. Inst. pt. 2, P. 140. 

OUVERTURE DES SUCCESSI ONS. In 
French law. The right of succession which 

OVERCHARGE. Of public utilities, a charge 
of more than is permitted Iby law. Taylor­
Williams Coal 00. V. Public Utilities Com­
mission of Ohio, 97 Ohio St. 224, 119 N. E. 
459, 460. An unreasonable or discriminatory 
charge. Postal Telegraph-Oable Co. v. Asso­
ciated Press, 228 N. Y. 370, 127 N. E. 256, 259 ; 
Wichman v. Atlantic Coast Line R. Co., 100 
S. C. 138, 84 S. E .. :120, 422 ; Cleveland, 0., O. & 
St. L. Ry. 00. v� Mills Bros., 101 Ohio St. 173, 
128 N. E. 81, 82. 

O VERCO M E  . .As used in a statute prorviding 
that a presumption may be overcome by other 
evidence, this term is not synonymous . with 
overl;>·alance or outweigh, but requires mere­
ly that such evidence counterbalance the pre­
sumption, where the party relying on it has 
the burden of proof. Hansen v. Oregon­
Washington R. & Nav. Co., 97 Or. 100, · 191 
P. 600, 656.  
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OVERCYTED, or OVERCYHSED. Proved 
guilty or convicted. Blount. 

OVERDRAFT. The act of checking out more 
money · than one has on deposit in a bank. 
Bank of Jeanerette v. Druilhet, 149 La. 505, 
89 So. 674, 678 ; State v. Larson, 119 Wash. 
259, 205 P. 373, 374. It is in the nature of a 

loan made at the request of the depositor, 
and implies a promise to pay. Becker v. 
Fuller, 99 Misc. Rep. 672, 164 N. Y. S. 495. 

OVERDRAW. To draw upon a person orJ! 
bank, by bills or checks, to an amount in ex­
cess of the funds remaining to the drawer's 
credit with the drawee, or to an amount 
greater than what is due. See State v. Jack­
son, 21 S. D. 494, 113 N. W. 880, 16 Ann. 
Oas. 87. 

The term has a definite and well-understood 
meaning. Money is drawn from the bank by 
him who draws the check, not by him who re­
ceives the money ; and it is drawn upon the 
account of the individual by whose check it 
is drawn, though it be paid to and for the 
benefit of another. No one can draw money 
from bank upon his own account, except by 
means of his own check or draft, nor can he 
overdra w his account with the bank in any 
other manner. State v. Stimson, 24 N. J. 
Law, 478, 484. 

OVER D U E. A negotiable instrument or oth­
er evidence of debt is overdue when the day 
of its maturity is past and it remains un­
paid. Camp v. Scott, 14 Vt. 387 ; La Due 
v. First Nat. Bank, 31 Minn. 33, 16 N. W. 426,. 

A vessel is said to be overdue when she 
has not reached her destination at the time 
when she might ordinarily have been expect­
ed to arrive. 

OVERHAUL. To inquire into ; to review ; 
to disturb. '·''Dhe merits of a j udgment can 
never be overh·auled by an original suit." 2 
H. Bl. 414. 

To examine thoroughly, as machinery, 
with a view to repairs. Holloway v. Wheel­
er (Tex. Civ. App.) 261 S. W. 467, 468. 

OVE R H EAD. All administrative or execu­
tive costs incident to the management, super­
vision, or conduct of the capital outlay, or 
business ;-distinguished from " operating 
charges," or those items which are insepara­
Ibly connected with the productive end and 
may be seen as the work progresses, and are 
the subject of knowledge from observation. 
Lytle, Campbell & Co. v. Somers, Fitler & 
Todd 00., 276 Pa. 409, 120 A. 409, 410, 27 A. 
L. R. 41. See, also, · New York Canning Grops 
Co-op. Ass'n v. Slocum, 212 N. Y. S. 534, 535, 
126 Misc. Rep. 30. 

"Overhead charges" is a term which, as 
applied to a public service corporation, in­
cludes the expense that would necessarily be 
incurred in the reproduction of the property ; 
the legal expenses of organization and ex­
penses for office, engineering, inspection, su-

pervision, and management during construc­
tion ; fire and casualty lnsurance, taxes and 
interest during the period, contractors' prof­
its, and other minor expenses of like char­
acter. Bonbright v. Geary (D. O.) 210 F. 44, 

54. 
. 

OVERHERN I SSA. In Saxon law. Contum­
acy or contempt of court. Leg. A!Jthel. c. 25. 

OVER-I NSURANCE. See Dooble Insurance. 

OVER I SS U E. TO' issue in excessive quanti­
ty ; to' issue in excess of fixed legal limits. 
Thus, "overissued stock" of a private cor­
poration is capital stock issued in excess of 
the amount limited and prescribed by the 
charter or certificate of incorporation. Hay­
den v. Oharter Oak Driving Park, 63 Conn. 
142, 27 A. 232 ; State v. Hardister, 108 Ok!. 
64, 237 P. 75, 77 ;  New York & N. H. R. Co. 
v. Schuyler, 34 N. Y. 30. 

OVERLIVE. TO' survive ; to live longer than 
another. Finch, Law, b. 1, c. 3, no. 58 ; 1 
Leon. 1. 

OVERLOAD. To cause to' bear too heavy a 

burden ; to load too heavily. But to Slay of 
a business, such as an insurance business, 
that it is overloaded, implies nothing de­
famatory on its face in the sense of imputing .  
dishO'nesty, lack of fair dealing, want of fidel­
ity, integrity, or business ability. Talbot v. 
Mack, 41 Nev. 245, 169 P. 25, 29. 

OVERPLUS. What is left beyond a certain 
amount ; the residue ; the surplus ; the re­
mainder of a thing. Lyon v. Tomkies, 1 Mees. 
& W. 603 ; Page v. Leapingwell, 18 Yes. 466. 

OVERRATE. In its strictest Signification, 
a rating by way of excess and not one which 
ought not to have been made at all. 2 Ex. 
352 ; Shawmut Mfg. Co. v. Inhabitant:s of · 
Benton, 123 Me. 121, 122 A. 49, 51. 

OVERREAC H I NG CLAUSE. In a resettle­
ment, a clause which saves the powers of 
sale and leasing annexed to the estate for 
life created by the original settlement, when 
it is desired to give the tenant for life the 
same estate and powers under the resettle­
ment. The clause is sO' called because it pro­
vides that the resettlement shall be over­
reached by the exercise of the old powers. 
If the resettlement were executed without a 
provision to' this effect, the estate of the ten­
ant for life and the annexed powers would 
be subject to any charges for portions, etc., 
created under the original settlement; 3 Dav. 
Conv. 489 ; Sweet. 

OVERRU LE. To supersede ;  annul ; make 
void ; reject by subsequent action or decision. 
A judicial decision is said to be overruled 
when a later decision, rendered by the same 
court or by a superior court in the same sys­
tem, expresses a judgment upon the same 
question of law directly opposite to that 
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which was before given, thereby depriving 
the earlier opinion. of all authority as a 
precedent. The term is not properly applied 
to conflicting decisions on the same point by 
co-ordinate or independent tribunals. It also 
Signifies that a majority of the judges of a 

court have decided against the opinion of 
the minority , in  Which case the minority 
judges are said to be overruled. 

To refuse to sustain, or recognize as suf­
ficient, an objection made in the course of a 
trial, as to the introduction of particular evi­
.dence, etc. 

OVERS. In the meat packing business, the 
increase in the weight of meat resulting from 
salt put on it. G. H. Hammond Co. v. J osepa 
Mercantile Co., 144 Ark. 108, 222 S. W. 27, 28. 

OVERSAM ESSA. In old English law. A for­
feiture for contempt or neglect in not pursu­
ing a malefactor. 3 lnst. 116. 

O VERSEER. A superintendent or supervis­
or ; a public officer whose duties involve gen­
eral superintendence of routine affairs. 

O VERSEERS OF H I G HWAYS. The name 
given, in some of the states, to a board of 
officers of a city, township, or county, whose 
special function is the construction and re-

. pair of the public roads or highways. 

OVERSEERS O F  T H E  POOR. Persons ap­
pointed or elected to take care of the poor 
with moneys furnished to them by the public 
authority. Their duties are regulated by lo­
cal statutes. 

OVERSMAN. In Scotch law. An umpire 
appointed by a submission to decide where 
two arbiters have differed in opinion, or he 
is named by the arbiters themselves, under 
powers given them by the submission. Bell. 

OV!:RT. Open ; manifest ;  public ; issuing 
in action, as distinguished from that which 
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mission of the crime itself. State v. Thoma­
son, 23 OkI. Cr. 104, 212 P. 1026, 1027 ; Pow­
ell v. State, 128 Miss. 107, 90 So. 625, 626 ; 
State v. Roby, 194 Iowa, 1032, 188 N. W. 709, 
714. In reference to the crime of treason, 
and the provisio:Q of the federal constitution 
that a person shall not be convicted thereof 
unless on the testimony of two witnes·ses to 
the same "overt act," the term means a step, 
motion, . or action really taken in the execu­
tion of a treasonable purpose, as distin­
guished from mere words, and also from a 
i!easonable sentiment, design, or purpose not 
issuing in action. It is an act in furtherance 
of the crime. U. S. v. Fricke (D. O.) 259 F. 
673, 676. One which manifests the intention 
of the traitor to commit treason. Archb. Cr. 
PI. 379 ; 4 Bla. Comm. 79 ; Co. 3d Inst. 12 ; 
Respublica v. Malin, 1 Dall. 33, 1 L. Ed. 25 ; 
U. S. v. Vigol, 2 Dall. 346, 1 L. Ed. 400 ; Re 
Bollman, 4 Cranch, 75, 2 L. Ed. 554 ; U. S. 
v. Pryor, 3 Wash. C. O. 234, Fed. Oas. No. 
16,096. An overt act which will justify the 
exercise of the. right of self-defense is such 
as would manifest to the mind of a reasonable 
person a present intention to kill him or do 
him great bodily harm. Cooke v. State, 18 
Ala. App. 416, 93 So. 86, 88. 

Overt Word 

An open, plain word, not to be misunder­
stood. Cowell. 

OVERT I M E. After regular working hours ; 
beyond the regular fixed hours. Ferguson v. 
Port Huron & Sarnia Ferry Co. (D. O.) 13 F. 
(2d) 48&, 492. 

OVERT U R E. An opening ; a proposal. 

OWE. To be bound to do 'or omit something, 
especially to pay a debt. Robinson v. Ramsey, 
161 Ga. 1, 129 S. E. 837, 839 ; Humphreys v. 
County Court, 90 W. Va. 315, 110 S. E. 701, 
703. 

rests merely in intention or design. OWEL TY. Equality ; an equalization charge. 

Mal"ket Overt 
See Market. 

Overt Act 

In criminal law. An open, manifest act 
from which criminality may be implied. An 
open act, which must be manifestly proved. 
3 lnst. 12. An overt act essential to establish 
an attempt to commit a crime is an act dona 
to carry out the intention, and it must be such 
as would naturally effect that result unless 
prevented by some extraneous cause. People 
v. Mills, 178 N. Y. 274, 70 N. E. 786, 67 L. R. 
A. 131 ; State v. Enanno, 96 Conn. 420, 114 
A. 386, 389 ; State v. Lehman, 44 N. D. 572, 
175 N. W. 736, 740. It must be something 
done that directly moves toward the crime, 
and brings the accused nearer to its com­
mission than mere acts of preparation or of 
planning, and will apparently result, in the 
usual and natural course of events, if not 
. hindered by extraneous causes, in the com-

Bagg v. Osborn, 169 Minn. 126, 210 N. W. 862, 
863. 

This word is used in law in several com­
pound phrases, as follows : 

Owelty of partition. A sum of money paid 
by one of two coparceners or co-tenants to the 
other, when a partition has been effected be� 
tween them, but, the land not being suscepti­
ble of division into exactly equal shares, such 
payment is required to make the portion� re­
spectively a ssigned to them of equal value. 
Littleton, § 251 ; Co. Litt. 169 a ;  Long v. Long, 
1 Watts (Pa.) 265 ; 16 Viner, Abr. 223, pI. 3. 
See Barkley v. Adams, '158 .Pd. 396, 27 A. 
868 ;  Reed v. Deposit Co., 113 Pa. 578, 6 A. 
163. The power to grant owelty has been 
exercised by the courts of equity from time 
immemorial. Town of Morganton v. Avery, 
103 S. E. 138, 179 N. C. 551. 

Owelty Of 8crvice8. In the feudal law, 
the .condition obtaining when there is lord, 
mesne, and tenant, and the tenant holds the 
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mesne by the same service that the mesne 
h'Olds 'Over the l'Ord ab'Ove him. T'Omlms. 

Owelty of e(])change. A sum 'Of m'Oney giv­
en, when tw'O pers'Ons have exchanged la.nds, 
by the 'Owner of the less valuable estate t'O the 
owner of the more valuable, to equalize the 
exchange. 

OWI NG. Unpaid. A debt, f'Or example, is 
'Owing while it is unpaid, and whether it be 
due or n'Ot. O'Oquard v. Bank 'Of Kansas Oity, 
12 Mo. App. 261 ; Musselman v. Wise, 84 Ind. 
248 ; J 'Ones v. Th'Omps'On, 1 El., Bl. & El. 64 ;  
Successi'On 'Of Guidry, 40 La. Ann. 671, 4 SQ. 
893. 

OWLERS. In English law. Persons wh'O 
oarried w'O'Ol, etc., t'O the sea-side by night, 
in 'Order that it might be shipped off c'On­
trary t'O law. Jac'Ob. 

OWLI NG.  In English law. The 'Offense 'Of 
transp'Orting w'Ool or sheep 'Out 'Of the king­
d'Om ; so called from its being usually carried 
'On in the night. 4 Bl. Oomm. 154. 

OWN. T'O have a go'Od legal title ; t'O h'Old as 
pr'Operty ; to have a legal 'Or rightful title t'O ; 
to have ; to possess. Shepherd v. Maine 
Oent. R. Co., 112 Me. 350, 92 A. 189 ; McKen­
non v. Wa.rnick, 115 Or. 163, 236 P. 10051, 1052 ; 
Miller-Link ,Lumber Co. v. Stephenson (Tex. 
Civ. App.) 265 S. W. 215, 220 ; Melvin v. Scow­
ley, 213 Al<a. 414, 104 So. 817, 820. The term 
does not necessarily signify abs'Olute 'Owner­
ship in fee. Gl'Over v. Webb, 205 Ala. 551, 
88 So. 675, 676 ; State v. I..€uch, 155 Wis. 500, 
144 N. W. 1122., 1123 ; Rydeen v. Olearwater 
Oounty, 139 Minn. 329, 166 N. W. 334, 335 ; 
Makemson v. Dill'On, 24 N. M. 302, 171 P. 
673, 676 ; Bush v. State, 128 Ark. 448, 194 S. 
W. 857. It is not synonymous with "acquire." 
State v. District Oourt of Third Judicial 
Dist. in and for Granite Oounty, 79 Mont. 1, 
254 P. 863, 865. 

OWN ED BY. Although these words may be 
used synonymously with "belonging to" 'Or 
"forming part of" ; Gilpatric v. Oity of Hart­
f'Ord, 98 Oonn. 471, 120 A. 317, 319 ; in a strict­
er sense they denote an absolute and unquali­
fied title, whereas the words "belonging to" 
do not import that the whole title to property 
or thing is meant, for a thing may belong t'O 
'One wh'O has less than an unqualified and ab­
solute title ; . Baltimore Dry Docks & Ship 
Building Co. v. New Y'Ork & P. R. S. S. 00. 
(C. C. A.) 262 F. 485, 488. 

OWN ER. The person in wh'Om is vest.ed the 
'Ownership, dominion, or trtle 'Of property ; 
proprietor. Garver v. Hawkeye Ins. 00., 69 
Iowa, 202, 28 N. W. 555 ; Turner v. Cross, 83 
Tex. 218, 18 S. W. 578, 15 L. R. A. 262 ; 
Coombs v. People, 198 Ill. 586, 64 N. E. 1056 ; 
Atwater v. Spalding, 86 Minn. 101, 90 N. W. 
370, 91 Am. St. Rep. 331 ; Mitchell v. Van 
Keulen & Winchester Lumber Co., 175 Mich. 
75, 140 N. W. 973 ; McGowa.n�v. Morgan, 145 

N. Y; S. 787, 160 App. Div. 588 ; Cayce Land 
C'O. v. Southern Ry. C'O., 111 S. C. 115, 96 S. 
E. 725, 727 ; Staples v. Adams, Payne & 
Gleaves (0. O. A.) 215 F. 322, 325. 

He who has dominion of a thing, real or 
personal, corporeal or incorporeal, which he 
has a right to enjoy and do with as he pleas­
es, even to spoil or destroy it, as far as the 
law permits, unless he be prevented by some 
agreement , or covenant which restrains his 
right. Miller-Li.n,k Lumber 00. v. Stephenson 
(Tex. Civ. App.) 265 s. W. 215, 220 ; New­
born v. Peart, 200 N. Y. S. 890, 892, 121 
Misc. Rep. 221 ; Hare v. Young, 26 Idaho, 
682, 146 P. 104, 106 ; Johnson v. Orookshanks, 
21 Or. 339, 28 P. 78. 

The word is not infrequently used to de­
scribe one who has dominion or control over 
a thing, the title to which is in another. 
Robinson v. State, 7 Ala. App. 172, 62 So. 
303, 806. Thus, it may denote the buyer un­
der a conditional sale ' agreement ;  Lennon 
v. L. A. W. Acceptance Oorporation of Rhode 
Island, 48 R. I. 363, 138 A. 215, 217 ; a 
lessee ; E. Corey & Co. v. H. P. Cummings 
Const. 00., 118 Me. 34, 105 A. 405, 407 ; 
Texas Bank' & Trust 00. of Beaumont v. 
Smith, 108 Tex. 265, 192 S. W. 533, 534, 2 
A. L. R. 771 ; Hacken v. Isenberg, 288 Ill. 
589, 124 N. E. 306, 308 ; Grattan v. Trego 
(0. O. A.) 225 F. 705, 708 ; Fraser v. Hawkins, 
137 Ark. 214, 208 S. W. 296, 297 ; a pledgee ; 
American Nat. Bank of Tucumcari v. Tar­
pley, 31 N. M. 667, 250 P. 18, 20 ; Baxter v. 
Moore, 56 Ind. App. 472, 105 N. E. 588, 589 ; 
Adams v. Farmers' Nat. Bank, 167 Ky. 506, 
180 S. W. 807, 810 ; and a person for whose 
benefit a ship is operated on a particular 
voyage, and wh'O directs and controls it, its 
officers and crew ; Potter v. American Union 
Line, 185 N. Y. S. 842, 843, 114 Misc. Rep. 
101 (see, also, Petition of E. I. Du Pont de 
Nemours & Co. (D. C.) 18 F.(2d) 782, 784). 

The term is, however, a nomen generalis­
simum, and its meaning is to be gathered 
from the connection in which it is used, and 
from the SUbject-matter to which it is ap­
plied. Warren v. L'Ower Salt Creek Drainage 
Dist. of Logan Oounty, 316 Ill. 345, 147 N. 
E. 248, 249. The primary meaning of the 
word as applied to land is one who owns 
the fee and who has the right to dispose of 
the property, but · the term also includes 
one having a possessory right to land or the 
person 'Occupying or cultivating it. Dunbar 
v. Texas Irr. Co. (Tex. Civ. App.) 195 S. W. 
614, 616 ; McOarthy v. Hansel, 4 Ohio .A.pp. 
425 ; Thompson v. Thompson, 79 Or. 513, 
155 P. 1190, 1191 ; McLevis v. st. Paul Fire 
& Marine Ins. 00., 165 Minn. 468, 206 N. W. 
940, 942 ; McOullough v. St. Edward Electric 
00., 101 Neb. 802, 165 N. W. 157 ; Hayes v. 
Fridge, 156 La. 932, 101 So. 270, 272 ; Oorona 
Coal & Iron C'O. v. ·Ferrier, 187 Ala. 530, 65 
So. 780 ; Great Northern Ry. 00. v. Oakley, 
135 Wash. 279, 237 P. 990, 992 ; In re Opin­
ion 'Of the Justices, 234 Mass. 597, 127 N. 
E. 525, 529. Sometimes it includes a lessee ; 
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Tobin v. Gartiez, 44 Nev. 179, 191 P. 1063, 
1064 ; but not always ; Smith v. Improve­
ment Dist. No. 14 of Texarkana, 108 Ark. 
141, 156 S. W. 455, 456, 44 L. R. A. (N. S.) 
696. A mortgagee may be deemed an "own­
er" ; Lindholm v. Hamilton, 159 Minn. 81, 
198 N. W. 289, 290 ; Blaine County Bank v. 
Noble, 55 Ok!. 361, 155 P. 532, 534 ; Burrill 
Nat. Bank v. Edminister, 119 Me. 367, 111 A. 
423, 424 ; Merriman v. Oity of New York, 
227 N. Y. 279, 125 N. E. 500, 502 ; but under 
different statutes or circumstances, an oppo­
site result "may be reached ; Huebner v. Lash­
ley, 239 Idich. 50, 214 N. W. 107, 108. The 
term may likewise, on occasion, include mort­
gagors ; Hendricks v. Town of Julesburg, 
55 Colo. 59, 132 P. 61, 63 ; Smith v. Craver, 
89 Wash. 243, 154 P. 156, 158 ; Borough of 
Princeton v. State Board of Taxes and As­
sessments, 96 N. J. Law, 334, 115 A. 342, 344. 

In theft and burglary cases, the "owner" 
is the persoll. in possession, having care, con­
trol, and lLanagement at the time. Cantrell 
v. State, 105 Tex. Cr. R. 560, 289 S. W. 406, 
407 ; Allen v. State, 94 Tex. Cr. R. 646, 252 
S. W. 505 ; Carson v. State, 30 Okl. Cr. 438, 
236 P. 627, 628. 

In embezzlement, the principal to whom 
an agent looks for authority, under whose 
control he acts, and from whom he receives 
-compensation and takes direction, is the own­
·er within the meaning of statute. Coney v. 
State, 100 Tex. Cr. R. 380, 272 S. W. 197, 
199. 

Equitable Owner 

One who is. recognized in equity as the 
·owner of property, because the real and bene­
ficial use and title belong to him, although the 
bare legal title is vested in another, e. g., a 
trustee for his benefit. One who has a 
present title in land which will ripen into 
legal ownership upon the performance of con­
·ditions subsequent. Hawkins v. Stiles (Tex. 
Civ. App.) 158 S. W. 1011, 1021. There may 
therefore be two "owners" in respect of the 
same property, one the nominal or legal own­
er, the other the beneficial or equitable own­
er. In re Fulham's Estate, 96 Vt. 308, 119 
A. 433, 437. 
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ment of the property as such. Ex parte 
State, 206 Ala. 575, 90 So. 800. 

Joint Owners 

Two or more persons who jointly own and 
hold title to property, e. g., joint tenants, and 
also partners and tenants in common. In re 
Huggins' Estate, 96 N. J. Eq. 275, 125 A. 27, 
30. In its most comprehensive sense, the 
term embraces all cases where the property 
in question is owned by two or more persons 
regardless of the special nature of their 
relationship or how it came into being. Hal­
ferty v. Karr, 188 Mo. App. 241, 175 S. W. 
146, 147. 

Legal Owner 

One who is recognized and held responsible 
by the law as the owner of property. In 
a more particular sense, one in whom the 
legal title to real estate is vested, but who 
holds it in trust for the benefit of another, 
the latter being called the "equitable" owner. 

Part Owners 

Joint owners ; co-owners ; those who have 
shares' of ownership in the same thing, par­
ticular ly a vessel. 

Real Owners 

The "real owners" who must be joined in 
actions of scire facias sur mortgage under 
Pennsylvania statlites are the present own­
ers of the title under which the mortgagor 
claimed when he executed the mortgages, 
and do not include persons claiming by ti­
tles antagonistic to the mortgagor. Orient 
Building & Loan Ass'n v. Gould, 239 Pa. 335, 
86 A. 863·. 

Record Owner 

This term, particularly used in statutes 
requiring notice of tax delinquency or sale, 
means the owner of record, not the owner 
described in the tax roll ; Okanogan Power 
& Irrigation Co. v. Quackenbush, 107 Wash. 
651, 182 P. 618, 619, 5 A. L. R. 966 ; the 
owner of the title at time of notice ; Hunt 
v. State, 110 Tex. 204, 217 S. W. 1034, 1035. 

Reputed Owner 

One who has to all appearances the title 
G eneral Owner to, and possession of, property ; one who, 

He who has the primary or residuary ti- from all appearances, or from supposition, 
tIe to it ; ,  as distinguished from a 8peaia,� is the owner of a thing. Lowell Hardware 
owner, who has a special interest in the Co. v. May, 59 Colo. 475, 149 P. 831, 832. 
same thing, amounting to a qualified owner- He who has the general credit or reputation 
ship, such, for example, as a bailee's lien. of being the owner or proprietor of goods. 
Farmers' & Mechanics' Nat. Bank v. Logan, See Santa Cruz Rock Pave Co. v. Lyons, 5 
74 N. Y. 581. One who has both the right Oal. Unrep. Cas. 260, 43 P. 601. This phrase 
.of property and of possession. is chiefly used in English bankruptcy prac-

tice, where the bankrupt is styled the "re-
General and Beneficial O wner puted owner" of goods lawfully in his pos-

The person whose interest is primarily one session, though the real owner may be an­
.of possession and enjoyment in contemplation other person. The word "reputed" has a 
of an ultimate absolute ownership ;-not the much weaker sense than its derivation would 
person whose interest is primarily in the appear to warrant ; importing merely a sup-

. enforcement of a collateral pecuniary claim, position or opinion derived or made up from 
and does not contemplate the use or enjoy- . outward appear8:nces, and often UllSUpport-
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ed by fact. The term "reputed owner" is fre­
quently employed in this sense. 2 Steph. 
Comm. 200. 

Riparian Owner 

See Riparian. 

Sole and Unconditional Owner 

An expression commonly used in fire in­
surance policies, in which the word "sole" 
means that no one else has any interest in 

#the property as owner, and "unconditional" 
means that the quality of the e&tate is not 
limited or affected by any condition. Globe 
& Rutge'rs Fire Ins. Co. v. Creekmore, 69 
Okl. 238, 171 P. 874, 876 ; Hartford Fire Ins. 
Co. v. McCain, 141 Miss. 394, 106 So. 529, 
530 ; Western Assur. Go. v. White, 171 Ark. 
733, 286 S. W. 804, 806, 48 A. L. R. 349 ; 
Jammal v. Girard Fire & Marine Ins. Co., 
205 N. Y. S. 561, 562, 210 App. Div. 145 ; 
Savarese v. Hartford Fire Ins. Co., 99 N. 
J. Law, 435, 123 A. 763, 764 ; Scott v. Liver­
pool & London & Globe Ins. Co., 102 S. C. 
115, 86 S. E. 484, 487 ; Libby Lumber Co. v. 
Pacific States Fire Ins. Co., 79 Mont. 166, 
255 P. 340, 344, 60 A. L. R. 1. To be "un­
conditional and sole," the intere&t or Qwner­
ship of the insured must be completely vest­
ed, not cQntingent Qr conditional, nor in 
common or jointly with others, but of such 
nature that the insured must alone sustain 
the entire loss if the prQperty is destroyed ; 
and this is so whether the title is legal or 
equitable. Socicero v. National Union Fire 
Ins. COo. Qf Pittsburgh, Pa·., 90 Fla. 820, 106 
SQ. 879 ; Livingstone v. Boston Ins. COo., 255 
Pa. 1 ,  99 A. 212, 213. It is sufficient to 
satisfy the requirements of "sole and uncon­
ditional ownership" that the insured is the 
sole equitable owner and bas the full equita­
ble title. Turner v. HQme Ins. COo., 195 MOo. 
App. 138, 189 S. W. 626, 628 ; Allian<;e Ins. 
Co. v. Enders (C. C. A.) 293 F. 485, 489. It 
is enough that the insured is equitably enti­
tled to immediate and absolute legal owner­
ship. Exchange Underwriters' Agency of 
Royal Exchange Assur. of LondQn, England, 
v. Bates, 195 Ala. 161, 69 So. 956, 960. The 
term cQntemplates beneficial and practical 
proprietorship and not necessarily technical 
title� Royal Ins. Co. v. Drury, 150 Md. 211, 
132 A. 635, 640, 45 A. L. R. 582. See Giles 
v. Citizens' Ins. Co. of Missouri, 32 Ga. App. 
207, 122 S. E: 890, 891. 

Spec,ial Owner 

One who has a special interest in an article 
of property, amounting tOo a quaiified Qwner­
ship Qf it, such, for example, as a bailee's 
lien ; as distinguished from the general own­
er, who has the primary or residuary title 
to the same thing. Fraz�er v. State, 18 Tex. 
App. 441 . .  Some person holding property with 
the consent of, and as representative of, the 
actual owner. Mathieu v. RQberts, 31 N. M. 
469, 247 P. 1066, 1068. 
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OWNER'S R ISI{. An expressIon employed 
by carriers with the object of relieving them 
frQm responsibility. See [1906] T. S. '973 
(SQ. Afr.) ; Heiskell v. Furness, Withy & Co. 
(C. C. A.) 4 F.(2d) 977, 978. 
OWN E RSH I P. The cQmplete dominion. ti­
tle, o'r proprietary right in a thing or claim. 
See Property. 

The entirety of the powers of use and dis­
posal allowed by law. 

The right of Qne or mOore perSQns to pos­
sess and use a thing to the exclusion of 
others. Civ. CDde Cal. § 654. 

The right by whiCh a thing belongs to some 
Dne in particular, tOo the exclusiDn of all Qther 
persQns. Civ. Code La. art. 488. 

The exclusive right of possession, enjoyment, and 
disposal ; Thompson v. Kreutzer, 112 Miss. 105, 72 
So. 891 ; involving as . an essential attribute the 
right to control, handfe, and dispose ; Hardinge v. 
Empire Z inc Co., 17 Ariz. 75, 148 P. 306, 310. 

Ownership is divided into perfect and imperfect. 

Ownership is perfect when it is perpetual, and when 
the thing is unincumbered with any real right to­
wards any other person than the owner. On the 
contrary, ownership is  imperfect when it is  to termi­
nate at a certain time or on a condition, or if the 
thing which is the object of it, being an immovable, 
is  charged with any real right towards a third per­
son ; as a usufruct, use, or servitude. When an 
immovable is subject to a usufruct, the owner of it 
is said to possess the naked ownership. Civ. Code 
La. art. 490 ; Maestri v. Board of Assessors, 110 La. 
517, 34 So. 658. 

I n  C rim inal Law 

In cDnnection with burglary, "ownership" 
means any possession which is rightful as 
against the burglar. Seaba v. State, 33 Okl. 
Cr. 59, 242 P. 779, 780 ; State v. Bige, 195 
IQwa, 1342, 193 N. W. 17, 21. It is synony­
mous with occupancy. ' State v. Harrison (MOo. 
Sup.) 285 S. W. &�, 87 ; Carneal v. State, 86 
Tex. Cr. R. 274, 216 S. W. 626. 

When cDnsidered as an element of larceny, 
"Dwnership" means the same as "possession." 
People v. Edwards, 72 Cal. App. 102, 236 P. 
944, 950. 

O X F I  LD. A restitutiDn anciently made by 
a hundred Dr county for any wrong done by 
one that was within the same. Lamb. Arch. 
125. 

OXGANG. In old English law. As much land 
as an DX could till. Co. Litt. 5a. A measure 
of land of uncertain quantity. In the nQrth 
Df England a division of a carucate. Ac­
cording to some, fifteen acres. CD� Litt. 69a. ; 
CromptDn, Jurisd. 220. According tOo Balfour, 
the Scotch o{]}engang, Dr o{]}gate, contained 
twelve acres ; but this does not correspond 
with ancient charters. See Bell, Dict. Plo·ugh­
gate. Skene and Spelman say thirteen acres. 
Cowell. See 1 Poll. & Maitl. 347. 

OYE R. 
I n  Old Practice 

Hearing ; the hearing a deed read, which 
a party sued on a bond, etc., might pray or 



demand, and it was then read to him by the 
other party' ; the entry on the record being, 
"et ei legitur in hA:Ec verba," (and it is read 
to him in these words). Steph. PI. 67, 68 ; 3 
Bl. Comm. 299 ; 3 Salk. 119. 

I h Mod&rn Practice 

A copy of a bond or specialty sued · upon, 
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mine" all treasons, felonies, and misdemean­
ors. This commission, is now issued regu­
larly, but was formerly used only on particu­
lar occasions, as upon sudden outrage or in­
surrection in any place. In the United States, 
the higher criminal courts are called "courts 
of oyer and terminer." Burrill. 

given to the opposite party, in lieu of the OYER DE RECO RD. A petition made in 
old practice of reading it. court that the judges, for better proof's sake, 

will hear or look upon any record. Cowell. 
OYER ' AND TERM I N ER. A half French 
phraSe applied in England to the assizes, 
which are so called ·from the · commission of 
oyer and. terminer ' directed to the judges, em­
powering them to "inquire, hear, and. d.eter-

OYEZ. Hear yeo A word used in courts by 
the public crier to command attention when 
a proclamation is about to be made. Usual­
ly pronounced "0 yes." 4 Bla. Comm. 340, rio 

BL.LAw DlOT. (3n ED.) 




